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ASSIGNMENTS OF ERROR 


Petitioner Jerry Berry ("Petitioner") asserts what amounts to two assignments of error. First, he 

contends that the State failed to put on sufficient evidence with respect to three elements required for 

an embezzlement conviction. Second, he claims that the prosecuting attorney acted inappropriately 

when he posed questions to the jury during closing argument. 

STANDARD OF REVIEW 

When engaging in appellate review of the sufficiency of the evidence underlying a criminal 

conviction, this Court "must review all the evidence, whether direct or circumstantial, in the light most 

favorable to the prosecution and must credit all inferences and credibility assessments that the jury 

might have drawn in favor of the prosecution." Syi. pt. 3, State v. Guthrie, 194 W. Va. 657, 663, 461 

S.E.2d 163, 169 (1995). Whether or not statements made by the prosecuting attorney during closing 

argument are improper is a question oflaw; questions oflaw are reviewed de novo. Syi. pt. 1, Chrystal 

R.M v. Charlies A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995); see also State ex rei. Cooper v. 

Caperton, 196 W. Va. 208,213,470 S.E.2d 162, 167 (1996). lfthe comments are deemed improper, 

this Court applies a four-factor,test to determine if the comment warranted relief. Syi. pt. 6, State v. 

Sugg, 193 W. Va. 388, 393, 456 S.E.2d 469,474 (1995). 

STATEMENT REGARDING ORAL ARGUMENT 

The issues raised in Petitioner's assignments of error are covered by settled law. The factual 

record is well-developed in the Appendix, and the appropriate legal arguments are fully presented in 

the parties' briefs. It is Respondent's position that the decisional process would not be significantly 

aided by oral argument and that this case is suitable for disposition by memorandum decision. 
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STATEMENT OF THE CASE 


1. Factual Background 

West Virginia imposes a "bed tax" which is assessed on individuals who rent hotel rooms. By 

statute, a portion of the revenue raised by that tax is earmarked for the promotion of tourism. Counties 

and municipalities typically engage in this statutorily-mandated promotion through entities colloquially 

referred to as "convention and visitor bureaus" ["CVBs"], which are funded primarily (often 

exclusively) by revenue from the bed tax. See Trial Tr. (Appendix Record ["App."] Vol. II at 91); see 

also (id. at 47, 96,137-38,163).1 

Petitioner became an elected member of the Summers County Commission in 2000. (Id. at 

158). At various points during Petitioner's service as a commissioner, Summers County had a 

relationship with - that is, allocated revenue collected via the bed tax to - several different CVBs. (Id. 

at 59, 91-96, 99-100, 159). Early in Petitioner's tenure, the county's CVB was called the Summers 

County Convention and Visitors Bureau. (Id. at 59,92, 159). At some point (approximately 2007) that 

entity "ceased to promote" and was reorganized into a new entity, Three Rivers Travel Counsel 

("Three Rivers"). See (id. at 123); see also (id.) (Petitioner's testimony discussing the "transition at the 

end of the Summers County CVB to start Three Rivers"). By all accounts both CVBs were 

mismanaged and accrued significant debt. (Id. 71-72, 162-63). Even after reorganization, Three Rivers 

suffered from poor management to the point that its registration as a legal entity with the West Virginia 

Secretary of State lapsed in November of 2009. (Id. at 123). Thus, in late 2009 or early 2010, the 

Summers County Commission entered into an arrangement with the New River Travel Council (also 

known as "Visit Southern West Virginia" [hereinafter "Visit WV"D, a regional CVB which promotes 

1 As this Court is aware, Petitioner did not include the trial transcript in the Appendix he initially filed, 
and Petitioner's brief cites to the trial transcript in two different volumes. For clarity's sake, and 
because the trial transcript is consecutively paginated, Respondent will cite to the transcript as a single 
volume. Despite this Court's Order, Petitioner has never provided Respondent with the transcript ofhis 
sentencing hearing. 

2 



tourism in nine counties along the West Virginia/Virginia border, including Summers County, to act, 

for all intents and purposes, as trustee of Summers County's bed tax revenue. (Id. at 58,60,61-62); see 

also Agreement Between Summers County and Visit WV (App. Vol. 1 at 16); Trial Tr. (App. Vol. II at 

72) (testimony of Doug Maddy, President and CEO of Visit WV: "Basically we'd been collecting it 

[Summers County bed tax revenue] and depositing it till all the bills were paid. Once the bills were 

paid, we wrote them a check for the balance."). Summers County agreed to hand over the revenue 

earmarked for tourism promotion to Visit WV, in order to ensure that the outstanding bills accrued by 

Three Rivers and its predecessor organizations would be paid. Trial Tr. (App. Vol. II at 62, 70). The 

majority of the revenue handed over to Visit WV was used to payoff delinquent debt, but a non-trivial 

percentage was funneled into Visit WV's tourism promotion efforts. (Id.). 

In early 2011, Visit WV, having paid all of the delinquent debt accrued by Three Rivers and its 

predecessor CVBs, informed the Summers County Commission that it wished to wind down the 

arrangement. (Id. at 62-63, 65-66). The CEO of Visit WV wrote a letter to Summers County 

Commissioner Bill Lightner, informing him that "the bills were paid" and that Visit WV would be 

"happy to write a check to the appropriate organization" - that is a new Summers County CVB - "once 

it reorganized." (Id. at 65). On January 28, 2011, Visit WV wrote a check for $41,699 made payable to 

"Three Rivers Travel Council," (App. Vol. 1 at 13); see also (App. Vol. II at 111, 169), which 

represented the balance of the Summers County bed tax money allocated to Visit WV per the 

agreement but not spent, (App. Vol. II at 62-63); see also (id. at 76) ("I wouldn't say we gave them 

anything. That was their money. We just returned it to them."); (id. at 163) (during direct examination 

of Petitioner: Q. "And the $41,000 that, obviously, we're going on and on about here today, that was 

the balance of that bed tax -" A. "- was the accumulation after the fund was paid." Q. " ... it was the 

balance that was left after the bills were paid; is that right?" A. "That is correct. "), even though TInee 
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Rivers was, at the time the check was written, a legally "defunct" entity. (ld. at 83, 86, 165); see also 

(id. at 123, 129, 144, 162). 

Petitioner took possession of the check, see (id. at 167), which was made out to "Three Rivers 

Travel Council," (id. at 111, 169), and deposited it into a bank account under the name of "Timothy 

Jordan Berry d/b/a Three Rivers Travel Council." (Id. at 109-10, 143). Timothy Jordan Berry is 

Petitioner's son. (Id. at 175). The day after the $41,699 check was deposited in that account, $10,600 

was withdrawn from the account by a counter-check made out to cash. (Id. at 116-17, 118). In the 

ensuing months, numerous checks were written against the account - the vast majority of them for 

round, even amounts - made out to cash. See (id. at 114-17, 119-20); see e.g. (id. at 120) (Direct 

examination of Lawrence Ickes, CPA and qualified expert in forensic accountancy: Q. "SO this entire 

$15,400 is in cash; is that correct." A. "That's correct, cash or check made to [Petitioner] that were 

cashed, not directly paid to a vendor. Correct"). Several internal bank transfers were also made to the 

personal bank account of Petitioner's son, as were several checks written that were payable directly to 

him. (Id. at 120-21) (Q. "SO it'd be fair to say that there was - out of that account, $5000 of it appears 

to have been given or directed to Timothy Jordan Berry?" A. "We have an additional $200 that you 

don't have on your screen, so we had $5,200." Q. "Yes." A. "But I'll agree with $5,000."). Moreover, 

an additional $15,000 was paid to closely-held corporations operated by Petitioner. (Id. at 121-22, 

126); see also (id. at 194) (cross-examination of Petitioner: Q. "West Virginia Your Way, 

Incorporated, a closely-held corporation between you and you son; is that correct?" A. "That's 

correct." * * * Q. "Eigenweg USA, Incorporated, closely-held corporation? A. "That's correct."). By 

the end of September, 2011, the $41, 699 Petitioner had deposited in the account was, but for 

approximately $25, totally exhausted. (Id. at 117). 
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2. Procedural History 

An investigation into Petitioner's deposit and use of these funds, spearheaded by the West 

Virginia State Police, began in February, 2013, at the behest of Commissioner Lightner. (ld. at 141). A 

forensic accountant was retained, and an audit conducted. (Id.); see also (id. at 103-130). Petitioner 

was subsequently indicted on July 15, 2014. First Indictment (App. Vol. I at 12). The case proceeded 

to trial, but ended in a mistrial as a result of a hung jury. See Pet. Br. at 2. Petitioner was indicted again 

on July 17, 2015. Second Indictment (App. Vol. I at 1). At the conclusion of the second trial, the jury 

found Petitioner guilty of embezzlement ofmore than $1,000. Verdict Form (App. Vol. I at 4); see also 

Trial Tr. (App. Vol. II at 263-64). 

This appeal, in which Petitioner challenges his conviction for embezzlement of bed tax 

revenue, followed. For the reasons set forth below, his claim lacks merit. 

SUMMARY OF THE ARGUMENT 

The State introduced sufficient evidence to sustain a conviction of embezzlement. Petitioner's 

claim that the State failed to establish that Summers County had legal title to the $41,699 (which he 

took and deposited into a personal account) is both legally inaccurate and entirely irrelevant. That is, 

Petitioner's fraudulent conversion and misappropriation of the money for his own personal benefit 

qualified as embezzlement regardless ofwho was the rightful owner of that money. Although there is a 

strong argument that a CVB - an entity funded by tax revenue, run by public officials, and engaged in 

providing a benefit to the general public - is an instrumentality of the entity that funds it, and therefore 

that money in its possession is, directly or constructively, public money; but, even if it is not, this 
. ' 

Court has held that the exact, technically accurate identity of the party from which an individual has 

embezzled is not a necessary element of the crime, and thus language in the indictment concerning the 

victim entities' identity does not limit the scope ofprosecution. 
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The State also introduced sufficient evidence to establish that Petitioner converted the money to 

his own benefit, and that he acted with the requisite intent when doing so. Petitioner claims that the 

State failed to put on any direct, positive evidence demonstrating that his inappropriate use of the funds 

- that is, that the State failed to proffer evidence of the particular benefits (like a car or watch) that 

Petitioner obtained with the embezzled funds. However, the State was under no obligation to make 

such a showing, or to put on any direct evidence at all. The State is allowed to rely solely on 

circumstantial evidence, and in this case there was powerful, highly inculpatory circumstantial 

evidence (such as the fact that Petitioner frequently withdrew large, round sums in cash, and made 

numerous transfers and payments to his son as well as two closely-held corporations of which he was 

the owner) from which the jury could conclude, beyond a reasonable doubt, that Petitioner both 

misused the money, and that he willfully did so with full knowledge that what he was doing was 

illegal. 

Petitioner also claims that the prosecuting attorney acted inappropriately when he posed 

questions to the jury during closing argument. However, there is ample authority demonstrating that 

this rhetorical technique is not improper, does not impermissible shift the burden of proof, and 

certainly does not amount to the level of prosecutorial misconduct. Furthermore, even if this Court 

determined that a prosecutor's use of questions during closing was improper, the complained-of 

remarks were isolated (made only during rebuttal), the case against Petitioner was strong, the questions 

were not a diversion (in fact, they directly related to evidence introduced by the State), and did not 

engender any unfair prejudice. Thus, applying this Court's jurisprudence concerning prosecutorial 

misconduct, Petitioner is not entitled to his requested relief. 

ARGUMENT 

In his brief, Petitioner asserts what amounts to two assignments of errors. First, he contends 

that the circuit court erred when it denied his motions, made at the conclusion of the State's case-in
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chief and then again at the close of evidence, for a judgment of acquittal predicated on the State's 

purported failure to establish all the necessary elements of embezzlement. Specifically, Petitioner 

argues that in order to "prove the third element ofembezzlement ... the State would have to prove that 

the money belonged to the [Summers] County Commission." Pet. Br. at 12. He further claims that the 

State failed to put on evidence demonstrating that "Petitioner used th[ e] money for an improper or 

illegal purpose." Id. at 15. 

Second, Petitioner asserts that the prosecuting attorney's closing argument improperly shifted 

the burden ofproof See id. at 18. Specifically, Petitioner argues that when the prosecutor "posed direct 

questions" during his closing rebuttal he "cause [ d] the jury to believe that the defense had some 

obligation to prove something during the trial." Id. at 20. He claims that this purported burden-shift 

warrants a reversal ofhis conviction. Id. at 20-22. Alternatively, he argues that even if reversal was not 

warranted, the circuit court should have granted his motion for a mistrial due the potential for prejudice 

created by the prosecutor's remarks. Id. at 24. Neither claim entitles Petitioner to relief. 

1) The State's evidence established all the elements necessary for an embezzlement 
conviction. 

Generally speaking, embezzlement is "a criminal breach of trust that violates a fiduciary 

relationship." 26 Am. Jur. 2d Embezzlement § 1. As this Court long-ago explained in State v. Moyer, 

embezzlement was "unknown to the common law" and therefore is a "purely statutory offense" 

enacted for the purpose of ensuring that a criminal sanction applies to the "fraudulent conversion of 

money or property which could not be reached by ... common law [larceny]." 58 W. Va. 146,52 S.E. 

30,32 (1905); accord State v. Houdeyshell, 174 W. Va. 688,690,329 S.E.2d 53,56 (1985); see also 

State v. Riley, 151 W. Va. 364,390, 151 S.E.2d 308, 324 (1966) ("There is no common law crime of 

embezzlement, and the statute merely makes one who converts to his own use the property of another 

which is legally in his custody, guilty of larceny."). "[T]he hallmark of embezzlement is the trust 

relationship and the subsequent conversion or appropriation of ... entrusted property." State v. 
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Frasher, 164 W. Va. 572, 576-77, 265 S.E.2d 43, 47 (1980) overruled on other grounds by State v. 

Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995); see also Comm. on Legal Ethics of the W Virginia 

State Bar v. Six, 181 W. Va. 52, 55, 380 S.E.2d 219, 222 (1989) ("The essence of embezzlement is 

receipt of money in a trust relationship and conversion of it to his own use."). 

West Virginia's embezzlement statute, W. Va. Code § 61-3-20, is dense and best understood 

when broken down into its component pieces. First, the statute identifies the classes ofpersons covered 

by the statute, explaining that both public officials and private citizens can embezzle: 

If any officer, agent, clerk or servant of this state, or of any county ... or any officer of 
public trust in this state, or any agent, clerk or servant of any firm or person, or company or 
association ofpersons not incorporated embezzles ... 

W. Va. Code § 61-3-20. Next, the statute identifies the nature of the illicit conduct, describing the 

criminal act which constitutes embezzlement as: 

Fraudulent[] conver[sion] to [one's] own use [of] ... money ... [or various other 
monetary instruments] . . . or any effects or property of any other person, which shall have 
come into his possession, or been placed under his care or management, by virtue of his 
office, place or employment ... 

Id. Finally, the statute emphasizes that a pattern of conduct (and circumstantial evidence) can provide 

sufficient proof in embezzlement cases, explaining that it is not necessary for the State to: 

describe in the indictment, or to identify upon the trial, the particular bullion, money, bank 
note, draft or security for money which is so taken, converted to his own use or embezzled. 

This Court, interpreting the statute, has identified six elements which the State must establish in 

order to obtain an embezzlement conviction. They are: 1) the trust relation of the person charged, 2) 

2 This breakdown examines the language used in the first paragraph of W. Va. Code § 61-3-20; the 
second paragraph contains substantially similar (but not identical) language which omits the references 
to private individuals and entities. This Court has explained that the embezzlement statute actually sets 
forth two crimes: one that applies to private persons, and one to public officials. State v. Brown, 188 
W. Va. 12, 14,422 S.E.2d 489,491 (1992) ("West Virginia Code § 61-3-20 clearly provides for two 
separate embezzlement offenses: a general embezzlement offense and a specific offense pertaining 
only to public officials."); see also State ex reI. Cogar v. Kidd, 160 W.Va. 371, 234 S.E.2d 899 (1977). 
The relevance of the distinction between the two crimes in this case is discussed infra. 
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that the property or thing converted is "property" as described in the statute, 3) that the thing stolen is 

the property of another, 4) that it came into the possession or care of the accused by virtue ofhis office, 

place, or employment, 5) that accused's manner of dealing with or disposing of the property 

constituted fraudulent conversion or misappropriation of the same to his own use, and 6) that accused 

had the requisite intent when converting the property. Syl. pt. 2, Moyer, 58 W. Va. at 146, 52 S.E. at 

30-31; accord Syl. pt. 1, Frasher, 164 W. Va. at 572, 265 S.E.2d at 44. Petitioner contends in his brief 

that the State failed to establish the third, fifth and sixth elements. An examination of the record 

reveals that neither of those claims is supportable. 

a) 	 The money at issue in this case clearly belonged to "another" and therefore the State 
satisfied the third element needed for an embezzlement conviction. 

The animating thrust of Petitioner's claim with respect to the third element is that Petitioner 

"could not be convicted of converting money from the Summers County Commission when the 

Commission had no interest in [that] money." Pet. Br. at 5. Petitioner argues that "once [the] hotel tax 

revenue [was] disbursed to the CVBs, it ceased being government money, and became the sole 

property of the CVB(s)." Pet. Br. at 6; see also id. at 12 ("[I]n order to prove the third element of 

embezzlement (that the property taken is property of another), the State would have to prove that the 

money belonged to the County Commission). It would seem then, that the foundation of Petitioner's 

argument is the curious proposition that misappropriating money is okay, as long as the money 

misappropriated belonged to a private entity, not the government. A review of the language of the 

embezzlement statute demonstrates that Petitioner has set the cornerstone of his argument on shifting 

sand, not bedrock. An individual is no less guilty of embezzlement if the funds converted or 

misappropriated belong to a private company rather than the government. W. Va. Code § 61-3-20 

("[A ]ny agent, clerk or servant of any firm or person, or company ... [who] embezzles or fraudulently 

converts to his own use ... money ... which shall have come into his possession, or been placed under 

his care or management, by virtue of his office, place or employment ... shall be guilty of the larceny 
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thereof."); see also State v. Berle, 117 W. Va. 825, 188 S.E. 481 (1936) (recognizing that an employee 

may be guilty of embezzlement for converting an employer's money or goods for his own, personal 

use ). 

To the extent Petitioner's claim is predicated on the language of the indictment, see Pet. Br. at 

12, his argument still rests on shaky ground. While it is true that the indictment charged Petitioner with 

"embezzle[ing], [and] fraudulently convert[ing] to his own use ... certain ... money ... belonging to 

the Commission of Summers County ... ," (App. Vol. I at 1), the language identifying the legal owner 

of the embezzled property is not a relevant limiting factor. This Court has never held that the State 

must actually or properly identify the person or entity from whom money or property was embezzled; 

instead, the State need only establish that the converted money or property rightfully belonged to 

someone else. See e.g., Frasher, 64 W. Va. at 580, 265 S.E.2d at 48 ("In both embezzlement and 

larceny cases it has long been held that a taking is wrongful, not only from the person owning legal 

title, but also from any person entitled to possession.") (quoting State v. Brewer, 7 Or. App. 158, 162, 

490 P.2d 202,204 (1971)); cfGarrett v. State, 147 Ga. App. 666,666,250 S.E.2d 1,2 (1978) ("It is 

well established that those who steal will not be permitted to raise 'nice and delicate questions' as to 

the title of that which is stolen.") (cited in Frasher, 64 W. Va. at 580, 265 S.E.2d at 48). In fact, the 

Frasher court expressly rejected the argument the argument that "an embezzlement indictment must 

nanle the real owner of the property as the victim," and instead held that "that embezzlement can occur 

from one having the lawful possession of the property and that the true owner of the property need not 

be alleged in the indictment." Frasher, 64 W. Va. at 578, 265 S.E.2d at 47. 

This rule makes sense in light of the history of embezzlement (a pure creature of statute) and 

the role this crime fills in the criminal code. Embezzlement was codified in order to criminalize a 

particular form behavior - theft accomplished by abuse of a position of trust - that was difficult or 

impossible to prosecute under the common law (both for technical reasons and because of the 
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problems ofproofthat are inherent in the circumstances necessary for theft of this kind to occur). The 

statute's broad, but not unlimited, definition of "property" evinces the legislature's intent to avoid the 

sort of technical defenses which allowed embezzlers to escape prosecution for common law larceny 

without transforming or redefining the crime of larceny. Similarly, the fact that the statute does not 

require the State to "describe in the indictment, or to identify upon the trial, the [property] ... taken 

[by the defendant and], converted to his own use or embezzled," W. Va. Code 61-3-20, lends credence 

to the idea that the legislature enacted a statute designed to concretely plug this particular hole in the 

common law and eliminate the ability to evade criminal punishment for obviously illegal conduct by 

way of technical argument. 

In light of this Court's recognition that the "hallmark of embezzlement is the trust relationship 

and the subsequent conversion or appropriation of the entrusted property," Frasher, 164 W. Va. at 

576-77, 265 S.E.2d at 47, there seems to be no reason why, if the State has proffered evidence that 

establishes - beyond a reasonable doubt - that an individual has taken advantage of any such 

relationship for personal gain, that the identity of the party whose trust has been abused matters. 

Requiring the indictment to identify the exact owner of converted property merely affords 

sophisticated defendants an avenue to exploit the complexities common to embezzlement cases. In 

Frasher, this Court rejected a "technical commercial law ... approach" to determining whether or not 

an individual had taken the property of another. See Frasher, 164 W. Va. at 579, 265 S.E.2d at 48 

(citing United States v. Maxwell, 588 F.2d 568, 573 (7th Cir. 1978)). Given that embezzlement is a 

statutory creation designed to close a loophole, not create new ones, it is eminently reasonable for this 

Court to maintain the position, espoused in Frasher, that the State is under no obligation in 

embezzlement cases to precisely identify the technical, legal owner of the property that has been 

fraudulently converted by the defendant. CfState v. Altig, 243 Or. 138, 141,412 P.2d 25, 26-27 (1966) 

(explaining, in an embezzlement case, that "[t]he state had no duty to prove who had 'title' to the 
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money. The defendant was accused of violating a specific statute which denounces certain conduct if 

committed with a specific intent ... [thus] [w]e are required to test the evidence only against the 

statute in question."). As long as the State can satisfy the elements set forth in the statute (as outlined 

and delineated in Moyer) then the State has met its evidentiary burden. The exact identity of the 

rightful owner of the converted property is not one of those elements. 

The evidence adduced by the State at trial clearly demonstrates that the money which Petitioner 

converted was the property of "another." In fact, there is a powerful argument that, despite Petitioner's 

repeated claims to' the contrary, the money in this case - that is, the bed tax revenue allocated to Visit 

WV by Summers County, which Visit WV intended to "return" via the check which Petitioner took 

and deposited - belonged to Summers County because a CVB is an instrumentality of the government 

entity that funds it. See February 3, 1985 Attorney General Advisory Opinion, 61 W. Va. Op. Att'y 

Gen. 72, 1986 WL 288932 at *3 (1986) (concluding that because the city of Charleston's CVB 

"receives most of its funding from public sources, it was created for and serves a public purpose as 

recognized by the Legislature, and representatives of the mayor and the county commission serve on 

its board of directors" the CVB can be considered "an instrumentality of the City of Charleston"); cf 

Syl. pt. 1, State ex rei. W. Virginia Real Estate Appraiser Licensing & Certification Bd. v. Chiles, 234 

W. Va. 125, 763 S.E.2d 663, 664 (2014) (holding that one of the factors in determining if a "particular 

organization is a [government] agency" is "whether it is financially dependent on public funds"); 

Charleston Gazette v. Smithers, 232 W. Va. 449, 460 n.l8, 752 S.E.2d 603, 614 (2013) (explaining 

that a "public body" includes "any other body which is created by state or local authority or which is 

primarily funded by the state or local authority.") (citing W. Va. Code § 29B-1-2(3)); 4-H Rd. Cmty. 

Ass'n v. W. Virginia Univ. Found., Inc., 182 W. Va. 434, 438, 388 S.E.2d 308,312 (1989) (concluding 

that an organization was not a "public body" because "it was not created by state authority, nor is it 

primarily funded by state authority"); see also February 3, 1985 Attorney General Advisory Opinion at 
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*2 ("It is clear from an examination of Code 7-18-1 et seq. and Code 7-5-18 that the Legislature has 

approved and, in the case of the Hotel Occupancy Tax, required the use of public funds for convention 

and visitors' bureaus and stated that such corporations serve a public purpose."); Trial Tr. (App. Vol. II 

at 138) (cross-examination testimony of Summers County Commissioner Jack Woodrum: Q. "SO once 

money's transferred to a CVB, I mean, essentially it's no longer County Commission money. It's CVB 

money being used for the purpose of promoting tourism. You don't actually oversee it?" A. "We don't 

oversee it, but we are to be reported to about its use." Q. "Because of a partnership with the CVB 

correct - its sort of a working partnership?" A. "There's a statutory obligation of who we provide the 

money to, to report to us."); Agreement Between Summers County and Visit WV (App. Vol. I at 17) 

("[T]he Summers County Commission is the recipient of certain tax revenues which revenues are 

dedicated to the promotion of conventions and tourism in Summers County.") 

However, even if the money misappropriated by Petitioner did not belong (either directly or 

constructively) to Summers County, there is no question that it belonged to "another." That is, while 

one may quibble about whether or not Summers County had a legal entitlement to the $41,699 check 

issued by Visit WV to Three Rivers, it is absolutely clear that Petitioner was not personally entitled to 

the proceeds of that check. Even a witness called by Petitioner, retired Summers County Commissioner 

Lonnie Mullins, agreed that it was not proper for the money in question to "go into some private 

account." Trial Tr. (App. Vol. II at 215); see also (id. at 144) (testimony of West Virginia State Police 

Sergeant W. A. Pendleton: "It [the money at issue in this case] was not his money. It was public 

money"); see also (id. at 95) (testimony of former Summers County Commissioner Bill Lightner: Q. 

"Do you know where that $41,699 would've come from?" A. "Oh yes. It would've come from our 

collections for bed-and-breakfast." Q. "Our collections, you're talking about Summers County?" A. 

"Summers County. I apologize."). Furthermore, Petitioner directly stated at trial that after Summers 

County handed over the bed tax revenue to a CVB, "[the] CVB now owns the money." Trial Tr. (App. 
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Vol. I at 164). Thus, at best, the funds which Petitioner deposited (in an private account that bore his 

son's name) belonged to whichever eVB (be it Three Rivers, or the new entity, "Bluestone, 

Greenbrier, New eVB," which was being organized at the time3) that had an active partnership with 

Summers County and therefore was the appropriate recipient of the county's bed tax revenue. 

Accordingly, the record at trial clearly establishes that the money Petitioner was charged with 

converting was the legal property of some other entity - the property of "another" - and Petitioner's 

argument that the State failed to establish as much at trial simply fails. 

b) The State put forth sufficient evidence that Petitioner fraudulently converted the 
money at issue in this case. 

In his brief, Petitioner asserts that the State also failed to demonstrate a misuse of any of the 

$41,699 he deposited in his son's account and/or that he acted with the intent necessary to be convicted 

of embezzlement. See Pet. Br. at 15-18. In fact, Petitioner argues that "there was no evidence presented 

on certain elements, namely the fraudulent conversion and intent to deprive." Pet. Br. at 17 (emphasis 

in original). This purported absence of evidence underlies Petitioners' various claims that the State 

failed to establish the fifth and six elements necessary for an embezzlement conviction. See id. at 15, 

17-18. However, Petitioner's contentions (essentially a sufficiency of the evidence challenge) are 

belied by the record.4 The State put forth more than enough evidence to establish both that Petitioner 

converted the $41,699 and that he did so with the requisite intent. 

A petitioner who challenges the sufficiency of the evidence underlying their conviction faces a 

heavy burden. Syl. pt. 3, State v. Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995); see also id. at 667, 

461 S.E.2d at 173 (describing the standard to be applied as "strict" and "highly deferential"). To 

3 See Trial Tr. (App. Vol. II at 116); Agreement Between BGN CVE and Summers County (App. Vol. I 

at 21). 

4 Petitioner also contends both that the State's purported failure to introduce evidence should have 

resulted in a judgment of acquittal during trial (and that the circuit court erred when it denied 

Petitioner's motions to that effect) and that his conviction is predicated on insufficient evidence. 

Because these claims overlap, they are addressed as one. 
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prevail, the petitioner must demonstrate that the record contains "no evidence ... from which the jury 

could find guilt beyond a reasonable doubt." Id. at 175, S.E.2d at 669. While undertaking its review of 

the record, this Court must "review all the evidence ... in the light most favorable to the prosecution 

and must credit all inferences and credibility assessments that the jury might have drawn in favor of 

the prosecution." Id. (emphasis added). In Guthrie this Court explained that it will not overturn a 

verdict unless "reasonable minds could not have reached the same conclusion." Id. Finally, "[t]he 

evidence need not be inconsistent with every conclusion save that of guilt so long as the jury can find 

guilt beyond a reasonable doubt." Id. 

Although Petitioner claims at one point in his brief that that the State put on "no evidence," see 

Pet. Br. at 17, his argument is more accurately rendered two pages earlier when he states that "the 

State could provide no positive evidence that the money was converted to personal use rather than used 

for CVB purposes," Pet. Br. at 15 (emphasis added). Petitioner is certainly correct that the State did 

not present direct evidence that could be fairly characterized as a "smoking gun" - no witness testified, 

for instance, that they knew exactly what Petitioner had done with the money, and the State did not 

introduce receipts for any of the ostentatious lUXury goods (a Cadillac, a Rolex watch, a fur coat, etc.) 

which playa starring role in every fictionalized account of embezzlement. However, the simple fact is 

that the State was under no obligation to produce any direct, tangible evidence in order to prove, 

beyond a reasonable doubt, that Petitioner converted the money to his own personal use. Instead, it was 

perfectly permissible for the State to rely upon (in this case extremely powerful) circumstantial 

evidence that Petitioner was using the money for his own purposes. As this Court explained long ago: 

A person charged with crime may be convicted on circumstantial evidence alone, if the 
jury believes from such evidence, to a moral certainty and beyond a reasonable doubt, that 
the defendant is guilty of the crime alleged against him ... and, further. .. such evidence 
is not only competent, but is sometimes the only mode of proof in criminal cases. 

Syl. pt. 19, State v. Sheppard, 49 W. Va. 582, 39 S.E. 676, 677 (1901) (emphasis added); see also 

Guthrie, 194 W. Va. at 668, 461 S.E.2d at 174 ("Circumstantial evidence and direct evidence 
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inherently possess the same probative value ... Since circumstantial evidence and direct evidence are 

indistinguishable so far as the jury's fact-finding function is concerned, all that is required of the jury is 

that it weigh all of the evidence, direct and circumstantial, against the standard of proof beyond a 

reasonable doubt. Nothing more should be required of a factfinder.") (quoting State v. Jenks, 61 Ohio 

St.3d 259,272,574 N.E.2d 492,502 (1991)). 

The circumstantial evidence in this case suggesting that Petitioner misappropriated and 

converted the $41,699 is both plentiful and powerful. First and foremost is the fact that Petitioner 

deposited the money in an account taken out in his son's name. Trial Tr. (App. Vol. II at 109-10, 143, 

175). Then there is the fact that the majority of withdrawals and transfers were made to cash (rather 

than checks or transfers to specific entities) and for perfectly round sums (rather than "naturally 

occurring" figures), both of which strongly suggest that those transactions made by Petitioner were not 

with vendors or third parties. See (id. at 114-17, 119-20). Further bolstering the case that Petitioner 

used the money was for own benefit, rather than to promote tourism (as he claimed at trial), were the 

payments and transfers made directly to his son, (id. at 120-21) and to the two closely-held 

corporations Petitioner operated with his son, (id. at 121-22, 126, 194). Also relevant was the lack of 

any receipts or other documentation related to the purportedly above-board promotional activities 

Petitioner claimed to have used the money for. See e.g., (id. at 127) ("We were provided no receipts, 

no proof, no travel logs, no reimbursement records at all"). Finally, the capstone is provided by the 

testimony of Summers County Commissioner Jack Woodrum, who explained that Petitioner gave the 

County Commission "no accounting" with respect to how the money was being spent, and when 

specifically asked what he was doing with the money, Petitioner "told [the other Commissioners] that 

it was proprietary information and wasn't any of our business. And [Petitioner] refused to discuss with 

us how the money was being spent ...." (Id. at 139). 
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Under the applicable Guthrie standard, "the relevant inquiry is whether, after viewing the 

evidence in the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime proved beyond a reasonable doubt." Syl. pt. 1, in part, Guthrie, 194 W. 

Va. at 663, 461 S.E.2d at 169. There is no question that a rational jury, upon consideration of the 

aforementioned evidence could come to the conclusion that the reason Petitioner deposited the check 

in an account opened in his son's name, regularly withdrew (large, round figures) via checks made out 

to cash, made payments to his son and closely held-corporations he owned-jointly with his son, had no 

receipts or other documentation for his supposedly legitimate activities, and refused to explain how he 

had spent the money to his fellow members of the County Commission was that Petitioner had used 

that money not for legitimate tourism promotion, but rather for his own personal benefit. Because such 

evidence exists, Petitioner's sufficiency of the evidence challenge must fail. Syl. pt. 3, in part, Guthrie, 

194 W. Va. at 663, 461 S.E.2d at 169 ("Finally, a jury verdict should be set aside only when the record 

contains no evidence, regardless of how it is weighed, from which the jury could find guilt beyond a 

reasonable doubt."). 

The circumstantial evidence demonstrating that Petitioner fraudulently converted the $41,699 is 

also indicative of his intent to do so. Petitioner points out that in order to convict an individual who 

embezzles non-public funds, the State must show not simply that the accused committed an intentional 

act, but also that he or she had the specific intent to steal. Pet. Br. at 16. As an initial matter, the State, 

as discussed above, strongly believes that a CVB - which receives a statutorily-mandated grant of 

specifically earmarked tax revenue that must be used for a specific, statutorily-delineated purpose, and 

is o,ften run, as is the case here, by a public official - is an instrumentality of the local government 

entity which funds it, and therefore that the money which Petitioner embezzled were public funds. In 

that scenario, the State easily met its burden with regards to intent, because Petitioner does not contest 

that he willfully spent the money, see e.g., Trial Tr. (App. Vol. II at 167, 171, 173-76), and 
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.. 
embezzlement by a public official is a general intent crime. See Brown, 188 W. Va. at 14-15, 422 

S.E.2d at 491-92. 

However, even if the State needed to satisfy the higher standard and show a specific intent to 

steal, see Brown, supra, the outcome of this case would be no different. Viewing the evidence in the 

light most favorable to the prosecution, as this Court is obligated to do under Guthrie, it is easy to 

ascertain how a rational jury could conclude that Petitioner's actions evinced a willful intent to misuse 

(and thereby deprive) the CVB of the benefit of the $41,699. For instance, the direct transfers and 

payments to Petitioner's son as well as the large payments made to either of Petitioner's closely-held 

corporations, could very easily be interpreted by a jury as such a categorical misappropriation of 

money signaling that Petitioner did not act merely carelessly or recklessly, but rather knew he was not 

using the money for an appropriate purpose and proceeded regardless of that knowledge. Such a 

conclusion would require, of course, for the jury to disbelieve Petitioner's proffered explanation as to 

why those payments were legitimate; however, this Court's role during a sufficiency challenge is not to 

assess the relative weight of the evidence, only to determine whether there was any evidence sitting on 

the State's side of the scales at all. Guthrie, 194 W. Va. at 668, 461 S.E.2d at 174 ("[I]t is possible that 

we, as an appellate court, may have reached a different result if we had sat as jurors. However ... it 

does not matter how we might have interpreted or weighed the evidence."); id. at 669-70, 461 S.E.2d at 

175-76 ("Credibility determinations are for a jury and not an appellate court. On appeal, we will not 

disturb a verdict in a criminal case unless we find that reasonable minds could not have reached the 

same conclusion. Finally, a jury verdict should be set aside only when the record contains no 

evidence, regardless ofhow it is weighed, from which the jury could find guilt beyond a reasonable 

doubt.") (emphasis added). Once this Court determines that the State's evidence could have tipped the 

scales in its favor, the inquiry is over, and the sufficiency challenge must fail. 
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As a review of the record shows, the State put on evidence from which a jury could determine, 

beyond a reasonable doubt, that Petitioner embezzled the §41,699. Accordingly, Petitioner's request 

for relief related to his mid-trial and post-trial motions, and his sufficiency of the evidence challenge, 

should be denied. 

2) The prosecuting attorney's closing argument did not impermissibly shift the burden of 
proof or cause unfair prejudice warranting a mistrial or reversal of his conviction. 

During defense cOlUlsel's closing argument, he asked the jury to be "thinking about [a series of] 

questions, [so that] when [the prosecutor] doesn't ... or can't answer them, you will know there is 

reasonable doubt." Trial Tr. (App. Vol. II at 258). During rebuttal, the prosecuting attorney stated, in 

response to defense cOlUlsel's rhetorical technique, that when he finished giving his initial remarks, and 

it was defense counsel's turn to speak, he "also wanted to see how some questions were answered" and 

then offered comment on "one of the questions I wanted to hear the defense answer, but they did not .. 

. . " (Id. at 260). Petitioner posits that the use of "questions" during closing argument is "a common 

defense counsel strategy" but further asserts that "this strategy is not a two-way street." Pet. Br. at 19. 

Instead, he argues that the prosecutor's use of "direct questions" represents an impermissible shifting 

of the burden of proof and thus warrants reversal of Petitioner's conviction. A review of pertinent 

authority demonstrates otherwise. 

Petitioner is certainly correct that "the burden of alleging and proving each element of a 

criminal offense beyond a reasonable doubt rests with the state and may not be shifted to the 

defendant." State v. Hulbert, 209 W. Va. 217, 227, 544 S.E.2d 919, 929 (2001) (citing In re Winship, 

397 U.S. 358 (1970»; Bowman v. Leverette, 169 W. Va. 589,610,289 S.E.2d 435,447 (1982) ("Due 

process commands that no man shall lose his liberty unless the Government has borne the burden of .. 

. convincing the fact-fmder of his guilt.") (quoting Winship). Therefore, it is unquestionably 

"'unconstitutional to shift the burden of proof to a defendant on any element of a crime[]. '" State v. 
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Jenkins, 191 W.Va. 87,93,443 S.E.2d 244, 250 (1994) (quoting Sandstrom v. Montana, 442 U.S. 510 

(1979». 

It is possible that statements made by a prosecutor during closing argument can impermissibly 

shift the burden ofproo£ See, e.g., State v. Hatala, 176 W. Va. 435, 437-38, 345 S.E.2d 310, 313 

(1986) ("Although some prosecutorial latitude with respect to closing argument is undoubtedly 

essential, a prosecutor does not have carte blanche to shift the burden of proof to the defendant and 

undermine the presumption of innocence.") (McGraw, 1., dissenting). However, despite Petitioner's 

(unsupported) protestations to the contrary, there is no per se rule that a prosecutor's asking questions 

of the jury, or other use of rhetorical questions or devices (during either phase of closing) represents an 

attempt to shift the burden. See, e.g., United States v. Green, 305 F.3d 422, 430 (6th Cir. 2002) ("The 

questions posed by the [prosecutor during closing] were presented in such a way as to indicate that 

they were for the jury to decide during its deliberations. There is nothing improper about posing 

rhetorical questions within the broad scope of a closing argument."); Com. v. Tu Trinh, 458 Mass. 776, 

787, 940 N.E.2d 871, 881 (2011) (rejecting claim that prosecutor's invitation to the jury to "consider 

why ... defendant's trial counsel had failed ... to focus [during her closing] on events that occurred 

the night [the crime was committed]" impermissibly shifted the burden of proof because "the strong 

implication of the[] [prosecutor's] remarks was that the defense closing was avoiding grappling with 

adverse evidence"). 

In fact, there is ample authority that a prosecutor can point out inconsistencies in the arguments 

offered by defense counsel and/or comment about the lack of evidence supporting the defense's theory 

of the case. See, e.g., State v. Johnson, 187 W. Va. 360, 364, n.7 419 S.E.2d 300, 304 (1992) (in 

murder case prosecutor told the jury during closing that they had a right to have defense counsel 

explain "why the defendant is so sure his blackout only lasted a few seconds" and why, as the 

defendant testified at trial, that he "is so sure that during his blackout the shooting of his brother was 
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accidental" ; this Court rejected defendant's claim that these statements impermissibly shifted the 

burden of proof because "prosecutor's closing statements did nothing more than point out 

inconsistencies in [the defendant's] testimony"); see also Guthrie, 194 W. Va. at 678, 461 S.E.2d at 

184 ("A proper closing argument in a criminal case involves the summation of evidence, any 

reasonable inferences from the evidence, responses to the opposing party's argument, and pleas for 

law enforcement generally.") (emphasis added); accord State v. Pribble, 304 Kan. 824, 837-38, 375 

P.3d 966, 976 (2016) ("A prosecutor does not shift the burden of proof by pointing out the absence of 

evidence ... support[ing] the defense argument that there are holes in the State's case."); State v. 

Russell, 125 Wash. 2d 24, 87, 882 P.2d 747, 786 (1994) ("It is not misconduct, however, for a 

prosecutor to argue that the evidence does not support the defense theory. Moreover, the prosecutor, as 

an advocate, is entitled to make a fair response to the arguments of defense counsel.") (internal 

citations omitted). As a Colorado Court of Appeals recently stated, "Commenting on a lack of 

evidence does not shift the burden of proof or implicate a defendant's decision not to testify. 

Furthermore, a prosecutor may employ rhetorical devices and engage in oratorical embellishment and 

metaphorical nuance." People v. Robles, 302 P.3d 269, 279 (Colo. App. 2011), ajJ'd, 2013 CO 24, 302 

P.3d 229 (internal citations and quotation marks omitted); see also State v. Jackson, 150 Wash.App. 

877, 885-86, 209 P.3d 553 (2009) (the "mere mention that defense evidence is lacking does not 

constitute prosecutorial misconduct or shift the burden of proof to the defense."); Com. v. Rogers, 43 

Mass. App. Ct. 782, 785-86, 686 N.E.2d 486, 490 (1997) (holding that prosecutor did not 

impermissibly shift the burden of proof when on several occasions during closing argument "after 

summarizing the evidence of the witness," the prosecutor asked "[defense counsel], where is the 

discrepancy?"). 

Petitioner cites no authority standing for the proposition that the prosecuting attorney 

necessarily shifts the burden by posing questions to the jury, either during his initial closing remarks or 
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during rebuttal. His proffered explanation - that the prosecution's questions would "cause the jury to 

believe that the defense had some obligation to prove something during the trial" - ignores the context 

of the prosecutor's statements. Read in context, the prosecuting attorney was trying to focus the jury's 

attention the fact that Petitioner withdraw large, round, even sums of cash, ostensibly to engage in 

tourism promotion activities, and never deposited any excess funds back into the account. See Trial Tr. 

(App. Vol. II at 260) ("One of the questions I wanted to hear the defense answer, but they did not, was 

about the rebates. This big chunk of even dollars. If I'm given $100 by my principal, by my employer, 

by my person who has hired me to do something ... and they say, go buy a pack of cigarettes foe me, 

and I take that $100, even if I buy a pack of cigarettes, shouldn't I be returning about $94, $95 back to 

the principal, to the agent, to the account that's set up by the defendant? Even dollars, no rebates 

showing in State's Exhibit No.3, which is a list account statements, bank statements for monthly ..."). 

The prosecutor's use of questions in this portion of his rebuttal was not an attempt to shift the burden 

of proof; it was nothing more than an innocuous use of a rhetorical device designed to focus the jury's 

attention to one of the pieces of circumstantial evidence introduced by the State. 

Because the prosecutor's remarks were not improper, the State need not engage in the four-part 

analysis set forth in State v Sugg. 193 W. Va. 388, 456 S.E.2d 469 (1995). However, out of an 

abundance of caution, Respondent briefly addresses each of the four factors. 5 

First, the complained-of comments did not in any way mislead the jury about the evidence 

which had been presented or otherwise unfairly prejudice Petitioner. The series of questions and 

comments culminated with a direct reference to an exhibit introduced during the prosecution's case-in

5 Those four factors are: (1) the degree to which the prosecutor's remarks have a tendency to mislead 
the jury and to prejudice the accused; (2) whether the remarks were isolated or extensive; (3) absent 
the remarks, the strength of competent proof introduced to establish the guilt of the accused; and (4) 
whether the comments were deliberately placed before the jury to divert attention to extraneous 
matters. Syl. pt. 6, State v. Sugg, 193 W. Va. 388, 393,456 S.E.2d 469, 474 (1995). 
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chief, thereby demonstrating that this line of argument was had been initially advanced by the State 

and therefore represented an effort by the prosecution to satisfy its burden ofproof.6 

Second, it is undisputed - Petitioner concedes in his brief, see Pet. Br. at 21 - that the 

complained-of remarks occurred only during the State's brief rebuttal. Petitioner states that the 

complained-of questions constituted the "lion's share" of the rebuttal; however, the State's rebuttal 

comprises only three (3) pages of the trial transcript. By contrast, the state's initial closing remarks 

comprise seventeen (17) pages. On its face, it is evident that the complained-of comments were 

undeniably isolated. 

Third, as set forth in detail above, the State introduced a plethora of circumstantial evidence 

demonstrating that Petitioner was guilty. Petitioner has not challenged the competency of any of the 

evidence introduced by the State, and for the reasons stated above, the State clearly crossed the 

threshold of providing sufficient evidence to obtain a conviction. 

Finally, there is no reasonable way to characterize the complained-of statements as a diversion. 

As noted with respect to the first factor, the questions culminated in a reference to ,one of the State's 

exhibits, and the remarks themselves were undeniably an attempt to focus the jury's attention on a 

favorable inference that arose from the evidence - namely that the Petitioner's withdrawal of large, 

even sums of cash and failure to ever deposit any leftover money in the wake of those withdrawals 

demonstrated that he was using the money as a personal slush fund. That contention was one of several 

key pieces of evidence that lay at the heart of the State's case, and commenting on clearly probative, 

substantive evidence simply cannot be considered a diversion from the ultimate issue being tried. 

6 Unfortunately, the court reporter did not reproduce the jury instructions delivered by the circuit court 
prior to closing. See Trial Tr. (App. Vol. II at 242). Respondent will note that the trial judge had 
previously given the customary instruction to the jury, at the opening of the trial, that the statements 
made by either lawyer during opening and closing "[are] not evidence." See (id. at 45). Although it 
seems likely that the trial judge properly instructed the jury with regard to the burden of proof, the 
undersigned cannot affirmatively make such a representation given the record currently before the 
Court. 
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CONCLUSION 

For the reasons set forth above, Respondent asks this court to deny Petitioner's request for 

relief in its entirety. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 
Respondent, 

By Counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

SB No. 12579) 
ON L. MOWEN, (WVSB No. 12277) 

Assistant Attorneys General 
812 Quarrier Street, 6th Floor 
Charleston, West Virginia 25301 
Email: zav@wvago.gov/glm@wvago.gov 
Telephone: (304) 558-5830 
Counsel for Respondent 
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