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STATEMENT OF THE CASE 


Appellant Gastar Exploration, Inc. and Appellee PPG Industries, Inc. 1 entered into an oil 

and gas lease on or about February 25, 2011 which purported to cover over 3,280 acres of oil and 

gas mineral interests located in West Virginia.2 PPG purported to hold the right to lease those 

acres and included within the lease agreement with Gastar language which permitted Gastar the 

authority to pool and unitize the individual tracts of land covered by the lease agreement with 

other tracts of land included in that lease and with other tracts of land included within other oil 

and gas leases controlled by Gastar. The lease authorized the sharing of production royalties 

between the owners of all the mineral interests included in such unit. The PPG/Gastar lease 

agreement, which to this day has still not been produced in its entirety, provides that: 

PPG grants Lessee [Gastar] the right and power to pool or unitize parts of the Leased 
Premises with other lands or leases, whether owned by Lessee or by others at a time 
before or after drilling to create Pooled Horizontal Well Tracts in accordance with the 
terms of this [leasep 

1 PPG Industries, Inc. is a named Defendant below. Claims still remain against PPG at the Circuit Court 
level. PPG, however, never filed any Notice of Appeal relative to the rulings below. Gastar is the only 
party to file such documents with this Court. The Appellees do not dispute that PPG, as a party to this 
action, would have been permitted the opportunity to file papers and appear before the Court. In fact, 
Gastar listed PPG as a Respondent when it filed its Notice of Appeal. PPG, however, has purported to 
file a brief in this matter as an Appellant. Again, PPG never filed any notice of appeal and did not list any 
specific assignments of error in its brief. Its brief generally states the same legal authorities and positions 
set forth by Gastar. If PPG holds any position in this appeal, it is as a respondent Appellee, not as an 
Appellant. As such, PPG should not be permitted the opportunity to submit any response brief following 
the filing of this brief by the individual Appellees. 

2 See A.R. 131-148, the Oil and Gas Lease Memorandum documents and A.R. 549 to 613 which is the 
lease agreement itself. 

3 See Oil and Gas Lease Operations Agreement- Presented in part at A.R. 549 to 613. A.R. 584 includes 
Sections 9(a) and 9(g) of the agreement which are the pooling and royalty on production provisions cited 
by the Appellees. Despite the fact that the parties entered into an Agreed Protective Order regarding the 
February 25, 2011 lease agreement, Gastar never produced a full and complete copy of the agreement. 
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The lease further provides that: 

Royalty on production of Hydrocarbons from a Pooled Horizontal Well Tract shall be 
r reduced to the proportion that the amount of the Leased Premises acreage placed within 

the Pooled Horizontal Well Tract bears to the total acreage in the Pooled Horizontal Well 
Tract.4 

Following the execution of the lease agreement, Gastar proceeded with the development of oil 

and gas production' wells and pooled production units from properties and inter~sts included in 

the lease agreement. One such production unit has been declared as the Wayne/Lilly Pooled 

Unit. The unit includes approximately 700 acres of mineral interests in Marshall County, West 

Virginia.s The Wayne/Lilly Unit includes eight (8) oil and gas wells.6 The wells went into 

production around August of 2012 and gas was sold and royalties began to accrue relative to the 

properties included in the unit. 7 

After the lease agreement was signed, after the well sites were selected, after the wells 

were drilled and after oil and gas production and sales occurred, Gastar apparently realized that it 

had an outstanding mineral interest included in the Wayne/Lilly Unit. In February of 2013 

Gastar reached out to many of the named individual Appellees in this matter. 8 The named 

Appellees are all the heirs at law of Eva Adele Minor who was, in turn, the sole heir of Mabel 

4 See A.R. 584 as referenced above. 

5 See WaynelLilly Designation of Pooled Unit at A.R. 109 to 114 and Amendment to Designation of 
Pooled Unit at A.R. 115 to 120. 

6 See Gastar's Response to Plaintiffs' Interrogatory Number 7 at A.R. 125. 


7 Please see Well Production Reports at A.R. 164 to 171 as well as Royalty Production report provided to 

Katherita Lamoza at A.R. 212 to 237. 


8 Please see a copy of the February 20, 2013 letter which was sent to the Appellees at A.R. 198. 
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Simms.9 Mabel Simms, and her sister Ada Parsons, owned a 105.9 acre tract ofland located in 

Marshall County in 1946. Together they owned Yz of the oil and gas mineral rights underlying 

the land. The other Yz remained owned by prior owners of the property. The sisters conveyed 

the property to Jo~ Wenzel in 1946 through a deed which is recorded in the records of the 

County Commission of Marshall County, West Virginia. lO In that deed, Ms. Sims and Mrs. 

Parsons conveyed away the surface land but retained unto themselves an interest in the oil and 

gas royalties. Each of the sisters thereafter retained a 'l4 non-participating royalty interest. Mr. 

Wenzel obtained th~ right to lease the land and to retain any rentals or bonus payments payable. 

Mr. Wenzel, however, had no right to receive any royalties from the land. Mr. Wenzel 

ultimately conveyed his interest in the land to another party and that interest ultimately became 

vested in PPG. 

The individually named Appellees knew nothing of their interests in the royalties under 

that land until Gastar reached out to them. Gastar contacted the Appellees, presumably, because 

it knew that it needed to have those individuals ratify and confirm the lease agreement that had 

been entered into on their behalf by PPG. The ratification agreement that Gastar tried to get the 

Appellees to sign ~ncluded very broad language which demonstrates that Gastar knew that it 

needed significant authority from the Appellees to continue its operations. I I The ratification 

9 Order Regarding Motion for Summary Judgment at '2, A.R. 003-004 

10 Please see 1946 Deed at A.R.19S. 

11 Please See A.R. 363- Ratification agreement signed by Katherita Lamoza. One of the initial issues 
below was the existence of the then unknown heirs of Ada Parsons. Ms. Parsons was Mabel Sims sister 
and retained a separate 1!4 non-participating royalty interest. Ms. Lamoza, it is now agreed, is one of the 
surviving heirs of Ada Parsons. Gastar was able to convince Ms. Lamoza to execute a ratification 
agreement without providing her a copy of the underlying lease agreement. The ratification agreement 
that she signed is identical to the ratification agreement that Gastar asked the Appellees to sign. 
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agreements that Gastar asked the Appellees to sign specifically asked them to "ADOPT, 

RATIFY and CONFIRM" the PPG/Gastar lease agreement "and all of its terms and 

provisions[.]" Furthermore the signer of the ratification did thereafter "Lease unto Gastar 

Exploration Inc., subject to an in accordance with all of the terms and conditions set forth in the 

Lease (including the pooling authority set for the therein),12 as fully and completely as if the 

undersigned had been named as one of the Lessors in the Lease and had executed, acknowledged 

and delivered same. to Lessee, and the undersigned does hereby agree and declare that the Lease 

and all of its terms and provisions are binding upon the undersigned as a valid and subsisting 

Lease." The bolding and use of capital letters on the words ""ADOPT, RATIFY and 

CONFIRM" was the actual type used by Gastar in ratification agreement and was not added by 

the Appellees. 

Gastar knew exactly the type of agreement that it needed to get from the Appellees for its 

pooling operations to be effective as to their interest. The ratification agreement was very broad 

and included very specific agreements that the lease was valid and that "pooling authority" was 

provided. The ratification agreement by its own terms would make it as though the non

participating royalty interest owner became a party to the lease agreement, despite the fact that 

Gastar now argues that no such actions were necessary. It is additionally interesting to see how 

cOlIDsel for Gastar presented the ratification issue in argument before the trial court. Despite the 

language of the agreement that Gastar tried to get the non-participating royalty interest holders to 

12 Underlining emphasis added by the Appellees. 
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sign, counsel attempted to explain to the court that the proposed "ratification agreement is not 

saying, 'I agree with the lease.' 13 Nothing could be further from the truth. 

The Appellees did not fully understand the circumstances of the proposed ratification and 

asked to review the PPG/Gastar lease agreement before they entered into any ratification 

agreement. The Appellees were concerned when Gastar refused to provide any information 

about the lease agreement and, instead, asked them to ratify the agreement sight unseen.14 This 

litigation below ensued as the Appellees filed a declaratory judgment action in an attempt to 

learn and determine what their rights were under the lease agreement. 15 

Through discovery, the Appellees learned bits and parts about the lease agreement and 

learned that their mineral interest had, indeed, already been placed into oil and gas production 

many months before Gastar approached them. They learned that the 105.9 acre tract which 

included their '14 non-participating royalty interest has already been pooled with other land 

included in the Wayne/Lilly Unit. The pooling occurred as a result of a "grant" of rights made 

by PPG to Gastar in the February 25, 2011 lease agreement. 

Gastar knew, or should have known, about the Appellees' non-participatory royalty 

interest when it entered into the agreement with PPG, when it made its drilling plans, when it 

created the Wayne/Lilly Unit and when it sold oil and gas produced from the properties. It knew 

it needed the Appellees' approval and affirmatively sought it. There is no dispute that the 

13 A.R. 503 to 506 is part of the transcript from the February 10,2016 hearing before Judge Cramer. The 
cited statement is from Lines 18 to 21at page A.R. 503. Counsel for the Appellees corrects Gastar's 
description ofthat assertion in those pages as well. 

14 Please see Plaintiff~' Response to Defendant Gastar's Interrogatory Number 7 at A.R. 282. 

15 See generally the Plaintiffs' Complaint and Amended Complaints at A.R. 26 to 33 and A.R. 34 to 43. 
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Appellees have nofentered into any ratification or consent agreements regarding the pooling of 

their mineral interests and they have not accepted any moneys relative to their mineral interests. 

To summarize, the facts necessary to consider and resolve this appeal are not complex. 

The individual Appellees are the holders of a '14 non-participating royalty interest in 105.9 acres 

of land in Marshalf County. PPG held the executive right to lease the 105.9 acres, but did not 

own any royalty interest in any of that land. PPG entered into a lease agreement with Gastar 

which covered the land and which included a "grant" of pooling rights. Gastar exercised the 

purported right to pool under the lease and included the 105.9 acre tract in which the Appellees 

hold their interest within a pooled production unit covering 700 acres. The Appellees have never 

provided their consent for the pooling provision and have not ratified the agreement through any 

other act. This case, as it is constituted, presents the direct legal question of whether or not an 

executive rights holder can permit the pooling of non-participating royalty interests without 

obtaining the consent of the non-participating royalty interest holders. Understanding the nature 

of pooled oil and gas production, the Trial Court appropriatelY' determined that such pooling 

cannot occur unless and until the non-participating interest holders provide their consent. 

SUMMARY OF ARGUMENT 

West Virgiriia has never before addressed the issues presented in this appeal. Other oil 

and gas producing states have reached the issue. In Texas, which generally describes the nature 

of executive rights, pooling and non-participating royalty interest in exactly the same manner as 

West Virginia, "[i]t has generally been held that the holder of the power to lease does not have the 

right to pool or unitize the interest of the non-participating interest owner with owners of other 

mineral interests in the same area, for this would dilute the share of the non-participating owner in 

production while removing his interest from the market for the indefinite future." Owen L. 

9 




Anderson, John S. Dzienkowski, John S. Lowe, Robert 1. Peroni, David E. Pierce, and Ernest E. 

Smith, Hemingway Oil and Gas Law and Taxation 4th Ed. § 2.2 (2004) (Citing Brown v. Smith, 174 

S.W.2d 43 (TX 1943); Brown v. Getty Reserve Oil, Inc., 626 S.W.2d 810 (Tex. App. 1981». 

"[P]ooling on the part of the holder of the executive rights cannot be binding upon the non

participating royalty owner in the absence of his consent." Brown v. Getty Reserve Oil, Inc. at 814 

(Citing Montgomery v. Rittersbach, 424 S.W.2d 210 (Tex. 1968». Lacking the authority to pool the 

Appellees interests in this case, it was improper for Gastar to do so. The trial court properly 

considered the issues and protected the real property interest held by the Appellees from potential 

diminishment. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

These Appellees respectfully request that the Court grant oral argument on these matters. 

The Appellees do not believe that the trial court below "disregarded settled law," which would be 

subject to Rule 19(a) oral argument, but rather believe that the situation presented is a matter of fIrst 

impression in West Virginia. Rule 20(a) provides that oral argument may be granted in the Court's 

discretion in "cases involving issues offust impression." 

ARGUMENT 

The structure of Appellant Gastar's brief does not specifIcally follow the Assignments of 

Error that it sets forth at page 1 of its brief. Many of the individual sections and sub-sections 

overlap and intertwine. The Appellees actually believe that it was unnecessary for the Petitioner 

to divide the ultimate issue to be considered into three separate assignments of error. The 

question before the Court below, and which Gastar believes to be in error, is simply whether or 

not an executive rights holder has the power and authority to permit the pooling of non

participating royalty interests with other interests without the consent or ratifIcation of the non
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participating royalty interest holder. The Appellees will address the three assignments of error 

presented by Gastar, but will do so in a slightly different structure. The Appellees believe their 

structure will be simpler and easy to follow for the Court. 

The Appellees also take the opportunity to discuss the role of the amicus briefs in this 

case. It is no surprise that industry trade groups will leap forward to support their brethren when 

any ruling might make their jobs a little harder or more exacting. It should be noted that Gastar 

is not only a member of The Independent Oil and Gas Association of West Virginia, but a Gastar 

employee is a member of the board of that organization. 16 All of this could have been avoided in 

this case had the industry taken the appropriate steps to honestly communicate with royalty 

interest holders before it invested millions of dollars into its operations. That is one of the 

particularly troubling aspect of the new influx of oil and gas operations in West Virginia. There 

is simply a lack of honest and ongoing dialogue between the operators and the land and mineral 

interest owners. 

STANDARD OF REVIEW 

The Appellees do not disagree with the standard of review as set forth by Appellant 

Gastar. Summary judgment and declaratory judgment rulings are subject to de novo review. 

Syl. Pt. 1, Davis v. Foley, 193 W.Va. 595,457 S.E.2d 532 (1995); Syl. Pt. 3 Cox v. Amick, 195 

W.Va. 608, 466 S.E.2d (1995). The Appellees do not believe, however, that any factual 

determinations made by the trial court in its rulings below are truly before the Court or pert~nent 

to the decisions that need to be made today. The issues to be resolved are legal issues which 

have never been presented to this Court before. 

16 WV IOGA Amicus Brief at Pages 1 and 2, Footnote 1. 
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I. 	 While PPG May Have Held an Executive Right to Lease the Property the Law is 
Clear that Executive Rights are Not Unlimited 

The scope and nature of executive rights was at issue below and was the subject of much 

consideration by the trial court. While the parties do agree that PPG held an executive right to 

lease the Appellees mineral interest, the parties have disagreed as to the scope of those rights. 

Donahue v. Bills, 172 W.Va. 354 (1983) is the case in West Virginia that provides 

authority for the existence of executive rights. The language from Donahue which Gastar cites, 

however, is not new or peculiar with regard to executive rights. Texas, whose oil and gas law is 

strikingly similar to ours and highly persuasive on many issues, also talks broadly about the 

power of an executive. Despite that Texas, and others, have found limits on the powers of 

executive rights holders, including the power to pool non-participatory interests. 

Donahue is in agreement with substantial law from other states that there are very direct 

limits on the power of executive rights holders. Executives are "held to strict fiduciary 

standards" in dealing with non-participating royalty interests. Donahue at 356, 313. Those 

strict duties are not stated word for word in the deeds which granted or reserved those rights, but 

they are implied upon an executive by the nature of the relationship between the executive and 

the non-participatory interest holder. This Supreme Court has confirmed that "[t]he fiduciary duty 

is '[a] duty to act for someone else's benefit, while subordinating one's personal interests to that of 

the other person." Elmore v. State Farm Mut. Auto. Ins. Co., 202 W.Va. 430 (1998). A fiduciary 

relationship exists "whenever a trust, continuous or temporary, is specially reposed in the skill or 

integrity of another." McKinley v. Lyncy, 58 W.va. 44 (1905). Thus, this Court has already stated 

that there are direct limits on executive power even when not specifically stated in the 

conveyance which created the right. 
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Again, Texas law is strikingly similar, if not identical on this issue. "The fiduciary duty 

arises from the relationship of the parties and not from the contract . . . While a contract or deed 

may create the relationship, the duty of the executive arises from the relationship and not from 

the express or implied terms of the contract or deed. That duty requires the holder of the 

executive right ... to acquire for the non-executive every benefit that he exacts for himself." 

Magnes v. Guerra, 673 S.W.2d 180, 183-184 (TX 1984). Importantly, commentators have 

further agreed that in addition to strict fiduciary standards that "[i]t has generally be held that the 

holder of the power to lease does not have the right to pool or unitize the interest of the non

participating interest owner with owners of other minerals in the same area[.]" Hemingway Oil 

and Gas Law and Taxation 4th Ed. at § 2.2 It is these types of limits which come into play in 

this case. 

Gastar seems to suggest Donahue stands the proposition that the executive right is 

significantly, if not solely, based on economic and efficiency terms related to the ability to 

quickly lease mineral rights which are held by multiple owners. While leasing efficiency might 

be a reason to create executive rights separate from royalty interests there are, however, other 

important reasons why a grantee of surface lands might ask for or receive an executive right even 

when they do not own any mineral royalty interest at all. In West Virginia, as in many states 

including Texas, severed mineral estates are said to hold dominance over severed surface estates. 

The common law provides that severed mineral estate owners may hold rights of access to a 

surface tract that are found to be reasonably necessary for the extraction of their minerals. Even 

this right, however, is not unfettered and any proposed operations must not present a substantial 

burden on the surface owner's use of their land. Buffalo Mining v. Martin, 165 W.Va. 10 (1980). 

In any event there is longstanding authority that a mineral owner may have power to enter onto a 
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surface estate and conduct operations over the objection of the surface owner. By providing the 

surface owner with 'an executive right over certain minerals, a grantor can provide a grantee with 

clear and definite protections over how, when, and where oil and gas operations might occur on a 

subject property. Unbundling the Executive Right: A Guide to Interpretation of the Power to 

Lease and Develop Oil and Gas Interests, Patrick Martin 37 Nat. Resources J. 311 (1997) 

The executive is still influenced to sign lease agreements because he can protect the land 

and, despite the fact that he will not obtain royalties, he can receive compensation in the form of 

rentals and signing bonuses. The ability to control the use of one's surface land is one of the 

hall marks of fee ownership in land. Providing an executive right to a surface owner makes it 

more likely for property to be sold by giving the surface owner substantial protections against the 

use of his land for mineral development purposes. The protection of those lands is a substantial 

right that any surface owner would want and is an important facet of the executive right which 

was not discussed at all in Donahue. 

It is also important to note that the nature of the mineral ownership in Donahue was 

slightly different than it is in this case. In Donahue, the executive rights holder also owned a 

royalty interest in the minerals which were at issue. In that case the Court noted that a non

participatory interest was protected by the self-interest of the executive as the executive would be 

equally bound by any potentially problematic lease provisions. Id. at 356,312. In this case, PPG 

did not own any royalty interest in the 105.9 mineral tract in which the Appellees hold their 

interest. PPG did, however, own mineral interests on surrounding tracts of land which were 

ultimately included in Wayne/Lilly production unit. PPG, therefore, has benefitted from the 

pooling of its interests with the Appellees non-participating interests by the pooling of those 

lands by Gastar. 
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There is nothing improper about the trial court's ruling that there are limits on the 

executive right to lease. Courts that have reached the issue have consistently found that the 

executive right to lease is not unlimited, but instead, is subject to fiduciary duties and other legal 

obligations. 

II. 	 The Trial Court did not base is ruling on any ownership issue other than the non
participating royalty interest that was undisputed by the parties below. 

Appellant Gastar's second assignment of error should not be a standalone assignment of 

error in this case. rIDs alleged error is simply part and parcel of the Court's decision that PPG, as 

an executive, could not permit Gastar the ability to pool the Appellees interests without their 

consent. While paragraph 1 of the trial courts order states that the Plaintiffs below "collectively 

h[e]ld a Y4 ownership interest and a Y4 non-participating royalty interest", the trial court's ruling with 

regard to the ability to pool is not based on any position that the Plaintiffs owned oil and gas in 

place.17 In fact, the trial court did not find that the Plaintiffs own any oil and gas "in place." The 

trial court's ruling regarding the ability to pool was clearly based on its correct belief that the 

pooling of interests effectually creates a situation where multiple mineral interest owners all jointly 

own and share in t~e oil and gas production from all the oil and gas wells in the production unit 

regardless of the location of the surface operations or the horizontal well bores. The Court 

understood that the Plaintiffs below owned a non-participating royalty interest and cited a 

substantial amount of legal authority demonstrating the limits placed on executives in such 

situations. The Appellees discuss the legal principles and cases which support this position 

throughout their analysis and refer the Court to the other portions of the brief which deal with those 

17 See Court's Order on Motions for Summary Judgment at A.R. 003. 
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issues. The trial court did not base its rulings on any belief that the Appellees owned anything but a 

non-participating royalty interest and as such, Appellant's Assignment ofError #2 is not pertinent to 

this appeal. 

III. 	 AN EXECUTIVE RIGHTS HOLDER DOES NOT HAVE THE RIGHT TO 
POOL THE INTERESTS OF A NON-PARTICIPATING ROYALTY 
INTEREST 

This Court has never before faced the question of whether or not an executive interest 

holder has the authority to authorize or permit the pooling of a non-participating royalty interest 

holder's interest. West Virginia's oil and gas jurisprudence has long been substantially similar to 

that of Texas. Texas has addressed a myriad of oil and gas leasing and production issues over its 

generations of oil and gas production. The Texas Supreme Court addressed the issue at play in 

this case over seventy-years ago and, to this date, has not changed its analysis through the 

common law or and statutory enactment. 18 

Despite an executive's right to lease oil and gas interests Texas, and other states, have 

consistently detemiined that there are exceptions to that leasing power. An executive cannot 

pool the interests of non-participatory interest holders without receiving their consent or 

ratification. "It has generally been held that the holder of the power to lease does not have the right 

to pool or unitize the interest of the non-participating interest owner with owners of other mineral 

18 Gastar's Brief, as well as the Amicus Briefs, seem to suggest that Texas is dissatisfied with its rulings 
in Veal v. Thompson, 138, Tex. 341, 159 S.W.2d 472 (1942) and Brown v. Smith. There have not been, 
however, any real substantive changes to the legal underpinnings of those cases through the common law 
or statutorily. In fact, the amicus brief submitted by the West Virginia Oil and Natural Gas Association 
even points out that proposed legislation that would have sought to change those rules failed before it 
even came to a vote. Amicus Brief at 16-17. Importantly, a significant number of legal commentators 
have argued in support of the long-standing jurisprudence. Stare Decisis and the Pooling ofNonexecutive 
Interests in Oil and Gas: a Reply, Raymond Myers, 47 Tex. L. Rev. 1379 (1969) 
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interests in the same area, for this would dilute the share of the non-participating owner in 

production while removing his interest from the market for the indefinite future." Hemingway Oil 

and Gas Law and Taxation 4th Ed. at § 2.2 (Citing Brown v. Smith, 174 S.W.2d 43 (TX. 1943); 

Brown v. Getty Reserve Oil, Inc., 626 S.W.2d 810 (Tex. App. 1981». "[p]ooling on the part of the 

holder of the executive rights cannot be binding upon the non-participating royalty owner in the 

absence of his consent." Brown v. Getty Reserve Oil, Inc. at 814 (Citing Montgomery v. 

Rittersbach, 424 S.W.2d 210 (Tex. 1968». 

In Brown v. Smith, executive rights holders sued oil and gas lessees over the failure to close 

on an oil and gas lease deal. Oil and gas lease payments were being held in escrow pending title 

review. A portion of the property covered by the lease agreement was bound by a 1/32 non

participating royalty interest held by a prior owner who did not have the executive right to lease. 

The court correctly determined that the royalty interest retained by the prior owner was "an interest 

in land." Brown at 46, 430. Further, the language of the conveyance which created the reserved 

royalty interest "negat[ed] the existence of an intention to confer upon [the] grantee the power or 

authority to conveyor in any way dispose of any part of the royalty interest which [the grantor] 

reserved." Id. The lease signed by the executives included the right to pool the interests covered by 

the lease. Upon discovering the interest held by the prior owner, the oil and gas lessees refused to 

close on the lease agreement and pay the consideration for the lease without the consent of the non

participating interest holder. The prior owner, however, refused to join in the lease. The Texas 

Supreme Court reiterated its traditional holding that a "provision for pooling or sharing, on the basis 

of acreage, the royalties from oil or gas produced anywhere on the leased land, has the effect of 

vesting all of the lessors, at least during the life of the lease, 'with joint ownership of the royalty 

earned from all the land in such block.'" Id. (Citing Veal v. Thompson, 138 Tex. 341, 349, 159 
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S.W.2d 472, 476.) "The lease so executed is a conveyance by each lessor to each of the other 

lessors of an undivided interest in the royalties." Id. (Citing Lusk v. Green, 115 OKL 113,245 P. 

636). The Texas Supreme Court refused to force the lessee to complete the lease and pay the 

consideration because the non-participating interest could not be pooled without the agreement its 

holder. 

Courts beyond Texas have agreed with that line of reasoning and held that executive rights 

holders may not pool non-participating royalty interest holders' interests without their consent. 

Ragsdale v. Superior Oil Co., 40 Il1.2d 68 (1968), Tanner v. Title Ins. & Trust Co., 20 Ca1.2d 814 

(1942), and Hudson v. Newell, 172 F.2d 848 (5th Cir. 1949). The cases which reach the 

conclusion that such pooling arrangements constitute a cross-conveyance of property do so because 

of the "provisions of the pooling which grant each participant a right to production from any well 

within the unitized area, whether or not situated on a tract contributed to that party." Property 

Provisions of the Operating Agreement, Gary B. Conine, 19 Tex. Tech L. Rev. 1263, 1280 (1988) 

The Supreme Court of Illinois explained as follows: 

A unitization of separate tracts for the purpose of sharing in the production of oil creates 
a single ownership of the entire unit by the owners of the several tracts making up the 
unit, subject to the terms of the oil and gas leases. Similarly, when the lessees of the 
separate leasehold tracts making up the unit join in the unitization for the purpose of 
operation and production of oil, a single leasehold ownership is created of the unitized 
tract. The oil produced is pooled, regardless of the separate tract or tracts upon which the 
wells are located and from which the oil is produced. They all share in the oil produced, 
saved and sold in the proportion which each owner's tract bears to the entire unitized 
tract. For all practical purposes the same situation exists as though there was a single 
owner-lessor and a single lessee. Ragsdale v. Superior Oil Co., 40 Ill. 2d 68, 70, 237 
N.E.2d 492,494 (1968). 

Far from harming the power ofa grantor to provide executive rights, the decision of the trial 

court to accept the authoritative and persuasive authority from Texas, Illinois and California 
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demonstrates the strong interest in protecting real property rights here in West Virginia. Non

participating royalty interests are defined and treated nearly identically in Texas as in West Virginia. 

In West Virginia, Davis v. Hardman, 148 W. Va. 82, 90, 133 S.E.2d 77, 81 (1963) defined the 

hallmarks of a non-participating royalty interest. "The distinguishing characteristics of a non

participating royalty interest are: (1) Such share of production is not chargeable with any of the 

costs of discovery and production; (2) the owner has no right to do any act or thing to discover 

and produce the oil and gas; (3) the owner has no right to grant leases; and (4) the owner has no 

right to receive bonuses or delay rentals." Davis at 82,90. 

In Texas, the nature and extent of an NPRI interest is defined in strikingly similar terms: 

"The nature of non-participating royalty is clear and definite. Non-participating royalty has a 

well-understood meaning in the oil industry. It may be defined as an interest in the gross 

production of oil, gas, and other minerals carved out of the mineral fee estate as a free royalty, 

which does not carry with it the right to participate in the execution of the bonus payable for, or 

the delay rentals to accrue under, oil, gas, and mineral leases executed by the owner of the 

mineral fee estate. The exclusive leasing privilege remaining in the mineral fee owner is 

commonly referred to and known as the 'executive right.'" MCZ, Inc. v. Trio/a, 708 S.W.2d 49, 

52 (Tex. App. 1986), writ refused NRE (Sept. 10, 1986) (Citing Jones, Non-Participating 

Roya/ty, 26 Texas L.Rev. 569 (1948)). 

The rationale behind the rule that non-participating royalty interests cannot be pooled by 

an executive without their consent is really in the interest of protecting the ownership interest of 

the non-participating royalty interest holder. 

Pooling entails the joinder of various tracts of land sufficient for the issuance of a permit 
to drill a well in accordance with applicable spacing rules. H. Williams & C. Meyers, Oil 
& Gas Law, sec. 901 (abr. ed. 1975). Pooling is, in effect, a cross-conveyance of interests 
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in land by agreement an10ng the participating parties, each of whom obtains an undivided 
joint ownership in the royalty earned from the land in the "block" created by the 
agreement. Royalty is distributed on the basis of the proportion each party's acreage bears 
to the whole block. Brown v. Smith, 141 Tex. 425, 174 S.W.2d 43,46 (1943). The holder 
of executive rights cannot pool the interests of a non-participating royalty owner without 
the latter's consent. Montgomery v. Rittersbacher, 424 S.W.2d 210, 213 (Tex. 1968); 
Brown v. Getty Reserve Oil, Inc., 626 S.W.2d 810, 814 (Tex.App.-Amarillo 1981, writ 
dism'd). Consent to pool may be by agreement . . . or by participation in a lease that 
contains a pooling provision. Brown v. Smith, 174 S.W.2d at 46. 

MCZ, Inc. v. Triolo, 708 S.W.2d 49,52-53 (Tex. App. 1986), writ refused NRE (Sept. 10, 1986) 

[T]he reason of the rule is that where mere executive rights are conferred or reserved, there 
is no intention evidenced to vest authority to convey a royalty interest reserved or the royalty 
interest attributable to the minerals leased and to hold that such holder can unitize or pool 
the interest would allow him to convey such royalty interest because a unitization of the 
royalty and minerals under different tracts effects a cross-conveyance to the owners of 
minerals under the various tracts of royalty or minerals so that they all own undivided 
interests under the unitized tract in the proportion their contribution bears to the unitized 
tract. 

Minchen v. Fields, 345 S.W.2d 282, 286 (Tex 1961) 

Operations anywhere within a pooled oil and gas are treated as though they occurred on all 

land within the unit, and production from a well within the pooled unit is treated as though it is 

producing on all tracts in the pool. Southland Royalty Co. v. Humble Oil and Refining Co., 249 

S.W.2d 914, 151 Tex. 324 (TX. 1952). Royalty is then distributed according to the proportion each 

pooled interest's acreage bears to the unit. MCZ, Inc. v. Triolo, 708 S.W.2d 43 (Tex. 1943). Pooled 

tracts that do not have a well or drilling physically on them still share in the royalties. 

Pooling in West Virginia works exactly the same as it is described in the Texas and Illinois 

cases cited above and it is exactly the same as under the pooling language at issue in this case. The 

pooling clause in the PPG/Gastar lease authorized Gastar to mingle and combine any and all of the 

individual tracts covered by the PPG lease with any other oil and gas interests that Gastar had leased 

from any other owner. Once the pool was created, production operations from any piece of 
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property located within the unit served to bind all of the interests within the unit into the secondary 

tenn of the lease agreement and to each other. Every single mineral interest owner, thereafter, is 

entitled to a share of oil and gas production which comes from any piece of property included in the 

production unit whether or not-there are any surface drill sites or horizontal well bores located on or 

touching their land. In this case, at least five current oil and gas well drilling legs actually penetrate 

into the 105.9 acre tract of land which includes the Appellees' non-participating royalty interest.19 

Properties included within the Wayne-Lilly Unit include properties upon which there is no oil and 

gas well surface location and under which none of the 5 oil and gas horizontal drilling legs which 

penetrate the Plaintiffs' interest are located. 20 Those properties which are not touched by the 

drilling site andlor the drilling legs still share in the oil and gas production from those 5 wells. This 

is exactly the situation contemplated by the cases which have found that non-participating royalty 

interests may not be pooled without consent. 

The 1946 deed at issue in this case created an executive right. As contemplated by the cases 

from Texas and Illinois, however, there is no language contained in that deed which would have 

pennitted an executive to decrease, or for that matter increase, the extent of the interest held by the 

individual Appellees in this case. The Appellees' predecessor in interest very clear retained and 

reserved a valuable real property interest when she retained the non-participating royalty interest. 

Counsel for one of the Amicus parties to this appeal recently co-authored a detailed law 

review article which argued at length for the majority rule position that non-participating royalty 

interests are, indeed, "real property interests" which "immediately vest[] at the time of 

19 Order on Motions for Summary Judgment at ~ 10, A.R. 005 


20 See WaynelLiIly Declaration and Amended Declarations at A.R. 109-114 and 115 to 120. 
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conveyance." One Stick in the Bundle: Characterizing Nonparticipating Royalty Interests under 

West Virginia Law, 117 W.Va. L. Rev. 519 (2014) Andrew Graham, Allison 1. Farrell, Lauren A. 

Williams and Amber M. Moore. Texas agrees that non-participating royalty interests are interests 

in land. Brown v. Smith at 46, 430. There is no question that an executive could not directly 

convey away all or a portion of any non-participating royalty interest. The practical effect of 

pooling and unitization language, however, permits that possibility. The only wayan executive 

can effectively, or literally, change a non-participating royalty interest holders' interest would be 

to include the non-participating interest in the agreement which purports to change those 

interests. That is exactly what Gastar sought to do in its post-drilling, post-production attempts 

at ratification. 

The Court must also remember the context in which the 1946 deed was executed. At the 

time that the executive right was created in this case, it would have been even more potentially 

devastating to a non-participatory interest to include pooling. The rule of capture has 

traditionally provided that all of the production from a well located on a surface tract is to be 

attributed only to the land where the well is physicallocated.21 Imagine a situation where a 10 

acre non-participating royalty interest exists. If a well is drilled on that 10 acre tract, the non

participating royalty interest holder would be entitled to 100% of the production royalties 

attributable to that well. If, however, that 10 acre tract was pooled with another neighboring 

21 West Virginia recognizes the venerable common law doctrine of capture: [Oil and gas] belong to the 
owner of the land, and are part of it, so long as they are on it or in it subject to his control; but when they 
escape and go into other land, or come under another's control, the title ofthe fonner owner is gone. If an 
adjoining owner drills his own land, and taps a deposit of oil or gas, extending under his neighbor's field, 
so that it comes into his well, it becomes his property. Energy Dev. Corp. v. Moss, 214 W. Va. 577, 589, 
591 S.E.2d 135, 147 (2003). The Energy Development case is also support for the detennination that 
operations which were not and could not have been contemplated at the time of a particular conveyance 
are not pennirted under the conveyance. 
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tract of land totaling 30 acres, the production would have to split between the combined 40 acres 

of the two properties. The non-participating royalty interest holder would then only receive 25% 

of the royalties attributable to that well while the owner of the 30 acre tract, where the well is not 

located, would rec.eive 75% of the royalties produced from the well. In 1946, when the 

executive right was created in this case, the parties could not and would not have contemplated 

anything other than vertical production wells. It is significant in this case that five separate oil 

and gas wells penetrate substantial portions of the mineral interest at issue in this case. Today, 

each piece of property where horizontal production occurs could be considered a drill site. 

There is no language in the 1946 deed which demonstrates that Mabel Sims ever intended 

that any executive would have the right or power to change her ownership royalty interest. With 

that understanding it is clear that the trial court did not do anything to limit the granting rights 

which created the ~xecutive, but instead served to protect the nature and extent of the rights 

actually reserved by the grantor. There are many facts which would need to be determined to 

decide whether or not a non-participating royalty interest holder might provide or withhold their 

consent to a pooling agreement. Defendant Gastar totally took that decision away from the 

Appellees in this c~se. The Court's ruling was an acknowledgment that oil and gas operators 

cannot summarily take those types of decisions away from an NPRl holder. 

A. There is no implied right to pool 

It is also important to note that this Court has never found there to be any implied right to 

pool oil and gas interests. Texas has directly addressed the issue and specifically found that 

"[a]bsent express authority, a lessee has no power to pool the lessor's interests with the interests 

of others. Southeastern Pipe Line Co. v. Tichacek, 997 S.W.2d 166, 170 (Tex.1999); Luecke 38 
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S.W.3d at 640. 'For pooling to be valid, it must be done in accordance with the method and 

purposes specified in the lease.' Killingsworth, 403 S.W.2d at 327-28." Union Gas Corp. v. 

Gisler, 129 S.W.3d 145, 151 (Tex. App. 2003). 

The closest that this Court has come to ruling on the any implied right to pool involved 

an argument by an oil and gas lessor that an oil and gas lessee/operator had a duty to institute 

pooling between the lessors tract and a separate adjoining tract owned by another individual, but 

under lease with the same lessee. As a result of that case, there is Syllabus Point law in this state 

that there is no such duty to pool. "Although an oil and gas lessee, who also is lessee of adjoining 

land, has a duty to avoid the fraudulent or evasive drainage of the property of one to the 

detriment of the other, there presently is no implied duty to unitize or 'pool' the leasehold of the 

one with the leasehold of the other[.]" Croston v. Emax Oil Col, Syl. Pt. 6 195 W.Va. 86 (1995). 

Certainly if there is no implied duty to pool, even in the face of the drainage of lands to the 

benefit of one lessor and the detriment of another, it cannot and should not be said that there is a 

implied right to pool. 

Whether the basis for pooling is considered to be a formal or theoretical "cross

conveyance" of mineral interests or just a contract among parties, the same result follows. All of 

the royalties from the properties are pooled and shared amongst the various interests without any 

regard to which properties the production came from or where the oil and gas production wells 

are located. There should be no difference whether a court considers this to operate under a 

contractual theory or as an effectual "cross conveyance" of interests. That being said, Gastar is 

simply wrong when it asserts that West Virginia has already adopted the contractual theory of 

pooling. 
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B. 	 West Virginia did not adopt a purely contractual view of pooling in Boggess v. 

Milam 

Boggess v. J:iilam, 127 W.Va. 654 (1945), which Gastar claims to be controlling, does 

not address the issues at play in this case. Most significantly, Boggess did not in any way deal 

with an executive rights holder making pooling decisions on behalf of non-participating royalty 

interests. In that case the executive rights and the royalty interests were held by the same 

individuals. Furthermore, that case did not include the execution of oil and gas lease agreements 

which provided for pooling andlor unitization. After the subject oil and gas lease agreements were 

entered into some of the parties entered into a second and subsequent "so-called unitization 

agreement[.]" Boggess, who owned a 1110th mineral interest in a 116 acre tract, did not enter into 

the lease agreement and did not enter into the "so-called unitization agreement[.]" No wells were 

drilled on or penetrated the 116 acre tract, but a well was drilled on a 53 acre adjacent tract included 

in the "unitization agreement." Boggess had been offered the opportunity to join in the unitization 

agreement, but declined to do so. Despite not owning any interest in the 53 acre tract, Boggess 

claimed that production from that property violated his property interests through the unitization 

agreement. This Court, therefore, took the opportunity to protect the royalty interests of owners of 

the 5 3 acre interest. 

Upon the facts of that case, the Court determined that the rights at issue were contractual in 

nature and that Mr. Boggess had no contractual relationship with the 53 acre tract and was not 

affected, or to be included, in the subsequent unitization of that property with tlie 116 acre tract. 

The well was not drilled on the property in which Boggess owned his interest. Under the rule of 

capture, even if the well on the 53 acre tract ofland drained gas from the 116 acre tract, there was 

no authority for Boggess to claim any interest in the production from the 53 acre tract because he 
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never signed a lease or agreement involving the 53 acre tract. Boggess had no legal or equitable 

right to the production from the 53 acres. On those limited facts, the Boggess court found that ''the 

so-called unitization agreement [did] not affect a merger of title." That is far from adopting a bright 

line rule that pooling in West Virginia is contractual in nature. 

The facts of this case are substantially different. This case deals with the exercise of 

executive rights which are, clearly, subject to strict fiduciary duties. Also, here there were no 

separate and subsequent unitization contracts. The pooling and unitization language is actually 

included in the original lease agreement which provides Defendant Gastar with its interest in the 

properties, and serves to create, just as in the Illinois and Texas cases, a shared ownership in the oil 

and gas produced from the production unit. The language of the lease agreement itself uses the 

word "grant" when giving Gastar its authority to pool. This "grant" of rights is contained within a 

lease agreement, which under West Virginia law is both contract and a conveyance. McCullough 

Oil, Inc. v. Rezek, Syl. Pt. 2, 176 W.Va. 638, 346 S.W.2d 788 (1986) This Court should agree 

with the courts of Texas, Illinois, California, and Mississippi on the facts of this case. The 

Appellees surmise that PPG and Gastar believed that West Virginia would follow such course as 

evidenced by Gastar's efforts to get the Plaintiffs to individually ratify and and approve the 

PPG/Gastar lease agreement. If they did not need the approval, why then would Gastar seek very 

specific ratification of its actions? 

C. 	The Out of Jurisdiction Cases Cited by Appellant Gastar Are Factually 
Distinguishable and othenvise Poorly Considered 

Cases cited by Gastar in support of the "contract" theory of pooling are poorly considered 

and/or simply not applicable to the facts present in this case. One such case was Rice Bros. Mineral 
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Corp. v. Talbot, 717 S.W.2d 515 (KY. 1986). Gastar presented very little facts relating to the Rice 

Bros. decision. The trial court below provided a very good analysis of Rice Bros and explained why 

it could not apply.22 Most importantly, Rice Bros. dealt with an over-riding royalty interest, not a 

non-participating royalty interest. A non-participating royalty interest is a valuable real property 

interest that vests as soon as it is created. One Stick in the Bundle: Characterizing 

Nonparticipating Royalty Interests under West Virginia Law, 117 W.Va. L. Rev. 519 (2014) 

Andrew Graham, Allison J. Farrell, Lauren A. Williams and Amber M. Moore. As the Court 

stated below, the Appellees here "are indeed 'owners' of an oil and gas interest, and not simply 

holders of an overriding royalty interest." Additionally, Kentucky had a statute which directly 

applied and which dictated the result. 

Gastar also cited LeBlanc v. Haynesville Mercantile Company, Inc., 230 La. 299, 88 So.2d 

377 (1956). Beyond the fact that Louisiana's civil code system of jurisprudence is significantly 

different from the general common law of West Virginia, the LeBlanc case is factually 

distinguishable and generally poorly considered. In that case an individual holding the power to 

lease a royalty owner's interest attempted to claim that the royalty owner's interest had lapsed, or 

prescribed, after 10 years. This is despite the fact that the person with the power to lease had, in 

fact, entered into lease agreements and amendments and oil and gas production had been started 

from properties included in a unit cover the land at issue. Rather than fmd that the royalty interest 

holder lost had lost his interest, the Court there found that the actions of leasing, pooling and 

production prevented prescription. So, interestingly, that case dealt with a factually scenario where 

an executive sought to have a court declare that the executive itself did not have the power to bind 

22 Order on Motions for Summary Judgment at ~~ 72 to 75, A.R. 022 to 023. 
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the non-executive interests to pooling. If the Court had found that to be the case then the royalty 

interest, which was ~lready in production and for which royalties were being placed in escrow, had 

lapsed and the mineral interest owner would have no claim to the royalties. It would not have made 

sense to allow an executive to argue that actions that he had already taken, and importantly which 

were not disputed by the mineral interest holder, were void. The facts of the LeBlanc decision are 

substantially different that this case. 

D. 	 Gastar Could Have and Should Have Sought Consent Before It Drilled and 
Produced 

An oil and gas operator who wishes to pool interests subject to a non-paticipatory interest 

certainly has options at its disposal. Even where leases have already been entered into, it is still 

possible to obtain the necessary agreement of the non-paticipatory interst. "As stated, the rule in 

Texas is that the holder of the executive right has the power to execute oil and gas leases, but 

cannot pool or unitize an outstanding non-participating royalty interest absent joinder or 

ratification by the non-participating royalty interest owner. In situations where a royalty 

reservation predates an oil and gas lease that contains a pooling clause, the lease amounts to a 

proposal or offer by the lessor to the outstanding non-participating royalty interest owner to 

effect or create a community lease and to pool or unitize all of the royalties in all of the tracts 

described in the lease. To successfully ratify the lease, all non-participating royalty owners must 

ratify." James E. Key, The Right to Royalty: Pooling and the Capture of Unburdened Interests, 

17 Tex. Wesleyan L. Rev. 69, 76 (2010). The trial court acknowledged those options and stated 

there is nothing that would have prevented Gastar from reaching out to the Appellees and 
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seeking their consent. The cases from Texas provide a much better, reasoned and practical 

approach which protects the non-participating royalty interests.23 

Gastar was not without options when it decided that it wanted to pool Appellees non

participating royalty interest. It knew about its ability to go out and seek ratification. 

Unfortunately, it attempted to do so months after production from the pooled units began. Had 

Gastar directly approached the Appellees before the well was drilled and advised them of the lease 

and its plans, it is highly likely that this situation would never have arisen. 

23 See Order on Motions for Summary Judgment for the Trial Court's consideration of Ruiz v. Martin, 559 
S.W.2d 839 (Tex. Civ. App. San Antonia 1977, writ refd) and James E. Key, The Right to Royalty: 
Pooling and the Capture of Unburdened Interests, 17 Tex. Wesleyan L. Rev. 69, 76-77 (2010) A.R.017 
to 018. 

The Ruiz case "stands for two propositions: (i) the holder ofthe executive interest does not have 
the power to pool'the interest of a non-participating royalty interest owner absent consent or 
acquiescence, and (ii) a lease by the executive that contains a pooling provision constitutes an 
offer to lease that the non-participating royalty interest owner can reject or accept by timely 
ratification. This oil and gas lease involved three separate tracts totaling 600 acres owned by 
Ruiz. Martin owned an undivided 112 interest in the oil royalties, gas royalties, and royalties in 
other minerals in a 463.8 acre tract, described as Tract 1 in the lease. The royalty was a perpetual, 
non-participating royalty interest, and it was outstanding at the time that the oil and gas lease was 
taken. During the lease term, a producing well was drilled on Tract 2. Ruiz asserted that he was 
entitled to 100% of the royalty from the producing well on Tract 2. Martin asserted that he was 
entitled to a share of the royalty from Tract 2. The trial court entered judgment that Martin was 
entitled to .3865 (112 x 463.8/600) of the royalty on all oil, gas, and other minerals produced from 
the well from and after December 9, 1974, which was the date that Martin alleged to have ratified 
the lease." 

The Court of Appeals affirmed. In support of its holding, the Court of Appeals noted that an 
ordinary oil and gas lease, when executed by all the owners of different mineral interests in two 
or more tracts, effectively pools the royalties payable under the lease. The court then stated that 
the executive holder had the right to execute an oil and gas lease to burden the mineral interest, 
but did not have the authority or power to pool or unitize the royalty interest of the non
participating royalty interest holder without their joinder or ratification. In essence, the oil and gas 
lease amounted to a proposal or offer by the executive holder/lessor to the lessee and the non
participating royalty interest owners to pool or unitize all of the royalties in the tracts subject to 
the lease. Because the non-participating royalty owners timely ratified the lease, they were 
entitled to receive their proportionate share of the royalty produced from the leased premises. 
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E. 	The Court's Decision to Void the Pooling Provision Which was Granted Without 
Consent is not properly before the Court on any of the three assignments of error 
submitted in the Appellant's Brief 

Gastar ends its brief by discussing the nature of the means by which the trial court enforced 

its decision. At page 1 of its brief Gastar asserted three assignments of error. Not one of those 

assignments of error questioned the nature of the relief instituted below. Each of the three 

assignments oferror dealt with facets of the single underlying question i.e., does an executive rights 

holder have the power to pool non-participating royalty interests? By not addressing this issue in an 

assignment of error in its brief, the Appellant should be found to have waived any argument to 

address that issue substantively before the Court on appeal. 

With that being said, the Appellees assert that the trial court took the only means that it 

could to protect the non-participating royalty interest holder in this case. Gastar and PPG are the 

two parties to the lease agreement which authorized the pooling of the respondent's interests and 

which was the subject of this litigation. The pooling unit was created under the authority and 

control of that lease agreement. If PPG did not have the authority to permit pooling and Gastar did 

not have the authority to conduct pooling which included the Respondent's interest, then it was 

most certainly appropriate for the trial court to void the pooling provisions of the PPG/Gastar lease 

agreement. All of the parties to that lease were before the court. Without the authority of that 

pooling provision, Gastar had no power to create the Wayne/Lilly Unit in the first instance and no 

power to take oil and gas production from the Appellees lands and attribute it to any other land 

owner, including PPG. 

While the Appellees do not believe that this issue is properly preserved for appeal in 

Gastar's brief, there may be alternative means to address the allocation of royalties related to the 

Appellees interests even in the absence of pooling. None of those issues were before the Court 
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below and there is no factual record regarding those issues. Clearly, Gastar did not address this 

issue below and made no arguments below regarding the type of relief that should be advanced. 

Gastar chose to solely argue that PPG did had the full authority to pool based on its executive rights. 

Courts, again from Texas, have recently addressed the issue of allocating royalties in the absence of 

valid pooling agreements. One court determined that there might be efforts to calculate an interest 

holder's royalty share of production by determining with reasonably probability the production 

attributable to the land in question. Browning Oil Co., Inc. v. Luecke, 38 S.W. 3d 625 (Tex. App. 

Pet. Cert. Denied- Austin 2000) Under the confusion of goods theory, an oil and gas operator may 

be required to account to non-participating royalty interest holder as if all of the production canle 

from his tract unless the lessee can demonstrate the amount of production obtained from each tract. 

Humble Oil & Refining v. West, 508 S.W.2d 812 (Tex. 1974).24 

CONCLUSION 

This case deals with appropriate limits that should be placed on executive rights holders and 

oil and gas operators. These limits protect and preserve valuable real property interests reserved or 

granted by mineral owners in this state. Pooling presents the very real possibility that an oil and gas 

interest will be harmed and diminished by its placement into an oil and gas pool. As such, the 

owners of non-participatory royalty interests must be involved in the decision to pool their interests. 

In many cases it is certainly possible that obtaining the consent or ratification of non-participating 

royalty interest holders will not be difficult at all. What is necessary is that the oil and gas industry 

stop hiding behind its "we can do anything we want" attitude and to have direct and honest dialogue 

24 Under this law, an operator would have to demonstrate with reasonable certainty the amount of oil and 
gas produced from each tract touching the well bore. Without such a showing, the non-participating 
royalty interest holders may be able to recover their share of production from the total well production. 
Mooers v. Richardson Petro. Co., 204 S.W.2d 606 (TX 1947). 
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with land and royalty owners. When an operator can demonstrate to a royalty interest holder how 

they might benefit from particular types of operations, those royalty interest owners are likely to 

move forward with production plans. 

With the ever-changing nature of oil and gas production, it is important to protect and 

preserve the rights of royalty owners so that they can make informed decisions as to what mayor 

may not benefit them in the future. For decades, Texas has followed the law that the trial court 

found persuasive and controlling. Contrary to the doom and gloom prophecies of the Appellant and 

is amici, there has been no full-scale demise of the oil and gas industry in that state. There have 

been no statutory changes made to the law which have been repeatedly proposed by the powerful oil 

and gas lobbyists in that state. The industry has gone on and continues to thrive. As the trial court 

found below, there is simply no reason to believe that an issue that is rare enough that it has never 

been presented to the Court would result in the apocalyptic end of oil and gas production in this 

state. 

For all practical effects, pooling is a cross-conveyance of interests in land by agreement 

among the participating parties, each of whom obtains an undivided joint ownership in the 

royalty earned from the land in the "block" created by the agreement. Royalty is distributed on 

the basis of the proportion each party's acreage bears to the whole block. Brown v. Smith, 141 

Tex. 425, 174 S.W.2d 43, 46 (1943). Whether or not this Court believes that to be a formal 

conveyance of interest or merely a contractual agreement to share production royalties, the result 

is the same and the non-participating royalty interest holder stands to lose. For those reasons, 

this Court should affirm the trial court's ruling that an executive rights holder cannot permit the 

pooling of non-participating royalty interests without the consent or ratification of the non

participating royalty interest holder. 
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