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II. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Gastar 

respectfully requests that this Court grant oral argument under Rule 19(a)(I). The Circuit Court 

disregarded well settled law from this Court regarding the executive right, rights of deed grantors 

to convey their interests, the absence ofdevelopment rights for royalty interest holders, and the 

contractual theory of pooling and unitization i . This case is also appropriate for Rule 20(a) oral 

argument because it involves issues of first impression and of fundamental public importance. 

The Circuit Court's adoption of the Texas Rule and cross-conveyance theory of unitization 

imposes fundamentally new and different oil and gas jurisprudence in West Virginia. This issue 

affects concepts of law upon which the oil and gas industry as a whole has relied for many 

decades. For these reasons, oral argument is proper. 

III. ARGUMENT 

A. Standard of Review. A circuit court's entry of summary judgment is reviewed 

de novo. Syi. Pt. 1, Davis v. Foley, 193 W. Va. 595,457 S.E.2d 532 (1995). Similarly, "A 

circuit court's entry of a declaratory judgment is reviewed de novo." Syi. Pt. 3, Cox v. Amick, 

195 W. Va. 608,466 S.E.2d 459 (1995). "Ostensible findings of fact, which entail the 

application of law or constitute legal judgments which transcend ordinary factual determinations, 

must be reviewed de novo." SyI. Pt. 1, in part, State ex reI. Cooper v. Caperton, 196 W. Va. 208, 

470 S.E.2d 162 (1996). 

B. Introduction. The Theiss Heirs assert that West Virginia law has never before 

addressed "the direct legal question of whether or not an executive rights holder can permit the 

pooling of non-participating royalty interests without obtaining the consent ofnon-participating 

1 While pooling and unitization have some different technical meanings in oil and gas operations, for purposes of 
this matter the tenns pooling and unitization, and various iterations thereof, used interchangeably. 
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royalty interest holders." (Resp'ts' Br. 9.) The Theiss Heirs further contend that because West 

Virginia courts have never addressed the issue, and based on that contention alone, this Court 

should automatically adopt Texas jurisprudence holding that an executive rights holder cannot 

pool the interests of a non-participating royalty interest holder absent consent from that royalty 

interest holder (the "Texas Rule"). The Theiss Heirs' conclusory and results-driven analysis 

ignores well-established West Virginia legal principles that are fundamentally different from the 

legal rationale underlying the Texas Rule. 

It is important to unpack the "direct legal question" as framed by the Theiss Heirs, 

because doing so reveals that West Virginia jurisprudence has addressed all of the matters at 

issue. The legal question, whether or not an executive rights holder can permit pooling of a non

participating royalty interest absent consent, involves the interplay of three distinct components: 

(1) the authority and powers associated with the executive rights holder, (2) the authority and 

powers associated with the non-participating royalty interests, and (3) the foundation underlying 

pooling and unitization in West Virginia. 

As discussed in Gastar's opening brief, when applied to this case West Virginia 

jurisprudence regarding these three legal concepts answers the "direct legal question:" an 

executive rights holder may pool without non-participating royalty interest holder consent. In 

particular, the Donahue decision acknowledged the absolute and unfettered power of the 

executive rights holder to negotiate lease provisions and implement them to develop and produce 

the oil and gas estate; the Davis decision held that a non-participating royalty interest holder does 

not have any power to lease or develop the mineral interest and only benefits if the executive 

interest holder choses to do so; and the Boggess decision held that a pooling or unitization 
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agreement did not affect a merger of title in property interests, but instead, created a 

consolidation of contractual interests for the benefit of all parties involved. 

Although the Theiss Heirs attempt to factually distinguish previous West Virginia cases 

from the present case, the distinctions they draw are irrelevant, and they fail to offer any 

persuasive argument for why the legal tenants of such cases do not apply here. Instead, the 

Theiss Heirs make the convenient argument that because these three legal concepts did not 

coalesce in a single case before the Court, the issue was a "novel" legal issue under West 

Virginia law. Because the issue is "novel," the Theiss Heirs argue, this Court should adopt the 

Texas Rule. 

The Texas Rule is based on the underlying premise that unitization agreements cause a 

cross-conveyance of property interests. However, unitization agreements in West Virginia are 

based on a fundamentally different premise. As this Court held in its Boggess decision, 

unitization agreements merge contractual interests, they do not effect a cross-conveyance of 

property interests. Additionally, the Donahue Court established the scope and rights of the 

executive interest: in West Virginia, the executive rights holder has the absolute right to 

negotiate and determine lease terms for the development of the leased property. 

As detailed in the briefs filed by the amici curiae West Virginia Oil and Natural Gas 

Association and The Independent Oil and Gas Association of West Virginia, Inc., which Gastar 

adopts and incorporates by reference into this Reply, the principles established in Boggess, 

Donahue, and Davis have provided long-term certainty in the West Virginia oil and gas industry. 

Modifying or abolishing these principles, in whole or in part, will create uncertainty about 

development and production rights in the oil and gas industry, stifle development, and encourage 

increased litigation. Moreover, the Texas Rule creates significant problems for the development 
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of oil and gas interests in an industry where the pooling ofvarious property interests into a 

drilling unit in order to make horizontal drilling feasible has become the industry standard. 

Texas courts have repeatedly limited the Texas Rule's application; legal scholars have called for 

its repeal; and the Texas legislature has attempted to change it. There is no reason to graft an 

entirely foreign, and problematic, legal principle into West Virginia law, particularly when it 

clearly conflicts with previous decisions by this Court. 

Finally, the Theiss Heirs have an established remedy for any alleged damages they 

purportedly incurred: the application of the fiduciary duty standard to the executive rights holder. 

It cannot be overlooked that there has been no determination that the Theiss Heirs have been 

damaged. In fact, but for the actual oil and gas production caused by PPG and Gastar, no royalty 

payment whatsoever would have been created for the Theiss Heirs. Stated another way, royalty 

owners such as the Theiss Heirs (and many other stakeholders) benefit from the oil and gas 

production that results from the unitization ofproperty to which their interest attaches. There is 

no reason for this Court to undermine fundamental legal principles that it previously established 

in West Virginia oil and gas jurisprudence by the adoption of the tenuous Texas Rule for which 

there is no support under existing West Virginia law. 

C. 	 The Texas Rule Governing Unitization Agreements is Based Entirely on the 
Cross-Conveyance Theory of Property Interests, While West Virginia Law 
Controlling Unitization Agreements Applies the Fundamentally Different 
Contractual Theory. 

The Theiss Heirs assert that the Texas Rule should be adopted into West Virginia law. 

However, the Texas Rule is premised on a legal principle that has been unequivocally rejected by 

the West Virginia Supreme Court. In its Boggess decision, this Court established that a 

unitization agreement consolidates contractual interests; it does not effect a merger of title. In 

response, the Theiss Heirs assert that Boggess "does not address the issues in play in this case" 
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because the true issue is the limitation of the executive right. Boggess does, however, address 

the issues in play because it rejected the fundamental principle that pooling effectuates a cross

conveyance upon which the Texas Rule is premised. 

The Texas Rule provides that executive rights holder cannot unitize a non-participating _ 

royalty interest absent consent. Brown v. Smith, 174 S.W.2d 43, 46-47 (Tex. 1943). This 

limitation exists because under Texas law, a unitization agreement effects a cross-conveyance of 

property interests among the owners ofproperty interests in the pooled unit, including non

participating royalty holders. Veal v. Thomason, 159 S.W.2d 472 (Tex. 1942), superseded by 

statute on other grounds as recognized by Kodiak Res., Inc. v. Smith, 361 S.W.3d 246, 249-50 

(Tex. App. 2012)? 

The Boggess Court squarely rejected the contention that a unitization agreement covering 

two adjoining tracts, a 53-acre tract and a 116-acre tract, and executed by owners of mineral 

interests in both tracts effected "a merger of title" or cross-conveyance of interests in both tracts. 

The plaintiff in Boggess, who only owned a fractional mineral interest in the 116-acre tract, 

initiated the lawsuit "for the purpose of recovering his alleged proportionate interest in the net 

value ofthe entire production of oil and gas" from the two adjoining tracts, even though a well 

had only been drilled on the 53-acre tract. 127 W. Va. at 655,34 S.E.2d at 267. The Boggess 

Court stated that "[t]he contention of the plaintiff is, in effect, that the unitization agreement ... 

destroyed the identity" of the separate parcels, and as a result plaintiff asserted that he had an 

ownership interest in both tracts." Id. The Boggess Court squarely rejected plaintiffs contention 

that a unitization agreement caused "a merger of title." 127 W. Va. at 661, 34 S.E.2d at 270. 

Instead, the Boggess Court held that unitization "consolidates only the contractual interests under 

2 As discussed in Section F, infra, application of the cross-conveyance theory has created particularly troublesome 
problems related to jurisdictional defects under the Texas rules of civil procedure concerning indispensable parties. 
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the leases." Id Because the Texas Rule is based on the cross-conveyance theory of unitization, 

and West Virginia has rejected the cross-conveyance theory, the Texas Rule requiring consent 

does not, and should not, apply under West Virginia jurisprudence. 

Legal commentators have routinely acknowledged the fundamental difference between 

West Virginia jurisprudence and Texas jurisprudence concerning the effect of a unitization 

agreement: 

Compared to a number of jurisdictions, Texas is unusual in its application of the 
cross-conveyance theory of pooling. Traditionally, two competing theories have 
been applied to the effect of pooling: Pooling as a cross-conveyance of interests, 
or as a matter of contract. As previously noted, the basis for the cross-conveyance 
theory is the premise that mineral interests involved in the pooled unit are actually 
conveyed to other owners within the pooled unit in proportion to the acreage 
allocated by each to the unit. On the other hand, the contract basis for pooling 
stipulates that property interests themselves are not conveyed; rather this approach 
seeks to determine the contractual rights associated with royalty payments. A 
split exists among the states regarding which theory is applicable. 

, Benjamin Holliday, New Oil and Old law: Problems in Allocation ofProduction to Owners of 

Non-Participating Royalty Interests in the Era ofHorizontal Drilling, 44 St. Mary's L.J. 771, 

796, 796 n.l69 (2013) (internal citations omitted) (noting that "Texas jurisprudence on the issue 

ofnon-consenting NPRI owners developed according to the precepts ofvertical well production" 

and that "the scope of the [Texas Rule] is questionable regarding horizontally drilled wells that 

penetrate multiple tracts"); see also Mitchell E. Ayer & Jonathan D. Baughman, Navigating the 

Pooling Clause Waters: New and Recurring Issues, 53 RMMLF-Inst 33-1,9 (2007); Bruce M. 

Kramer & Patrick H. Martin, 2 The Law ofPooling and Unitization, 19-62 (3rd ed.). 

The Theiss Heirs attempt to distinguish the Boggess decision by drawing irrelevant 

distinctions between its factual context and the facts of the present case. First, the Theiss Heirs 

argue that the Boggess Court found that the unitization agreement at issue did not effect a merger 

of title based on the "limited facts" that the plaintiff in Boggess "had no legal or equitable right 
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to the production from the 53 acres." This argument ignores the fact that the unitization 

agreement was executed by mineral owners in both the 53-acre tract upon which production 

occurred and the adjoining 116-acre tract upon which no production occurred and in which the 

plaintiff owned an interest. Thus, in concluding that the unitization agreement did not effect a 

merger oftitle between owners of the 53-acre tract and owners of the 166-acre tract, the Boggess 

Court considered, and rejected, the cross-conveyance theory. The fact that Mr. Boggess did not 

own an interest in the 53-acre tract upon which production occurred, did not sign a lease for the 

116-acre tract in which he owned a fractional mineral interest, and did not sign a unitization 

agreement, does not undercut the Court's express rejection of the cross-conveyance theory 

because the unitization agreement was executed by the mineral owners in both tracts. 

Additionally, the Theiss Heirs allege that Boggess is distinguishable because it involved a 

unitization agreement as opposed to a lease. This distinction is apposite, as the Boggess Court 

viewed the unitization agreement as a modification of the leases covering both tracts. 127 W. Va. 

at 661,34 S.E.2d at 270 ("[T]he so-called unitization agreement does not effect a merger oftitle. 

Under its express terms[,] the leases of the fifty-three acres and of the one hundred and sixteen 

acres not in conflict with its terms remained in effect. It consolidates only the contractual 

interests under the leases to the United Fuel Company.") Furthermore, this distinction is 

irrelevant, as a unitization agreement modifying a lease or unitization clause in a lease ultimately 

results in a lease term for unitization. The Theiss Heirs' attempt to distinguish or minimize the 

holding in Boggess should be rejected. 

D. 	 The Theiss Heirs Have Ignored the Well Settled Characteristics and Rights 
of the Executive Interest in Oil and Gas Estates. 

Gastar argued that the Circuit Court erred when it held that PPG, the executive rights 

holder, did not have the exclusive right to negotiate the terms and conditions of the Lease. In 
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Donahue, this Court held that an executive rights holder possesses the power to lease the mineral 

interests related to the deed creating the executive rights power, absent some other express intent 

and that the power of the executive right was to "guarantee in advance" the acquiescence of 

necessary parties to business deals. Donahue v. Bills, 172 W. Va. 354, 355-56, 305 S.E.2d 311, 

312 (1983) (per curiam). In acknowledging the power of executive right, the Donahue Court 

recognized that "it is common experience" in the oil and gas industry that the need to obtain 

consent by all parties to a transaction is difficult, and that the power of the executive right holder 

was a reasonable solution to develop the mineral estate. 172 W. Va. at 356, 305 S.E.2d at 312. 

Additionally, the Donahue Court held that the executive rights holder was a fiduciary to the 

mineral estate owners and held to strict fiduciary standards. 172 W. Va. at 356, 305 S.E.2d at 

313. 

The Theiss Heirs acknowledge that the Donahue decision provides the authority for the 

executive right in West Virginia and establishes that the executive rights holder is subject to a 

strict fiduciary duty. However, the Theiss Heirs argue that Elmore v. State Farm Mut. Auto. Ins. 

Co., 202 W. Va. 430, 504 S.E.2d 893 (1998) and McKinley v. Lynch, 58 W. Va. 44, 51 S.E.4 

(1905) provide "direct limits on executive power even when not specifically stated in the 

conveyance which created the right." (Resp'ts' Br. 12.) The Elmore and McKinley decisions 

clearly do not stand for that proposition as asserted by the Theiss Heirs. The Elmore decision 

concerns a third-party common law bad faith claim and duties between insurers and insureds. 

The McKinley decision involved a dispute arising in 1900 concerning an oral contract, fraud, and 

business partners. These cases, at best, demonstrate that the fiduciary duty merely governs 

whether the protected party has a remedy against his or her fiduciary; the fiduciary duty does not 
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limit a fiduciary's power to act on behalfof the party protected by the obligations associated with 

the duty in the first instance. 

The Theiss Heirs also seek to distinguish Donahue on the ground that PPG, the executive 

rights holder, did not own any royalty interest in the SUbject Tract at the time of the creation of 

the Lease or the Wayne/Lily Unit. However, the issue is not what occurred in transactions 

subsequent to the 1946 Deed, but rather the issue is the Grantors' intent in the 1946 Deed. 

Pursuant to the 1946 Deed, the Grantors (predecessor to the Theiss Heirs) transferred both the 

Executive Right and the entire mineral interest estate, less the non-participating royalty interest, 

to their grantee. The Grantors only reserved for themselves the non-participating royalty 

interest. The Grantors imposed no limitation in the 1946 Deed on the exercise ofthe executive 

power. Moreover, the Theiss Heirs themselves have not argued that the 1946 Deed contains any 

explicit limitation on the power of the Executive Right. In Donahue, this Court noted that if the 

grantor had intended to limit the exercise of the executive right, the grantor could have done so 

in the language of the deed. See 172 W. Va. at 355-56, 305 S.E.2d at 312. Similarly, because 

the Grantors did not include limiting language in the 1946 Deed, the Executive Right was not 

limited as the Theiss Heirs assert. 

It is well-established in West Virginia jurisprudence that in order to create an exception 

or reservation in a deed which would reduce a grant in a conveyance clause, such exception or 

reservation must be expressed in certain and definite language. Syl. Pt. 2, G&WAuto Center, 

Inc. v. Yoursco, 167 W. Va. 648, 280 S.E.2d 327 (1981) (citing Syl. Pt. 2, Hall v. Hartley, 

146 W. Va. 328, 119 S.E.2d 759 (1961». Similarly, "[a] deed conveying lands, unless an 

exception is made therein, conveys all the estate, right, title and interest whatever, both at law 

and in equity, of the grantor in and to such lands. Syl. Pt. 1, Freudenberger Oil Co. v. Simmons, 
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79 W. Va. 46, 90 S.E. 815 (1916). The Theiss Heirs derived their interest from the reservation 

made by the Grantors of the 1946 Deed. Because the 1946 Deed provides no explicit limitation 

on the scope of the Executive Right, PPG had the power to exercise the Executive Right to enter 

into a lease that contains a pooling clause and to use that pooling clause to unitize the non

participating royalty interest. 

In West Virginia, when mineral interests are conveyed, the grantee (or lessee) also 

acquires all the means to obtain the minerals. Squires v. Lafferty, 95 W. Va. 307, ---, 121 S.E.2d 

90,91 (1924); Montgomery v. Economy Fuel Co., 61 W. Va. 620, ---, 57 S.E. 137, 138 (1907). 

"A lease granting minerals carries with it, by necessary implication ... the right to do all things 

necessary for the purpose of acquiring and enjoying the estate granted." Montgomery, 57 S.E. at 

138. "When anything is granted, all the means of obtaining it, and all the fruits or effects of it, 

are also granted." Id.3 Furthermore, although the Theiss Heirs argue that they did not 

contemplate pooled horizontal well development at the time of the 1946 Deed, under West 

Virginia law, the parties to the 1946 Deed are presumed to have contemplated new methods of 

oil and gas development, including horizontal well development in pooled units. See Bassell v. 

W Va. Cent. Gas Co., 86 W. Va. 198, 198, 103 S.E. 116, 117 (1920)("Parties to contracts are 

held, in the absence ofagreements to the contrary, to have contemplated modifications of their 

relations under their contracts, by the development of improvements and new methods in the 

progress of science and invention."); Armstrong v. Md. Coal Co., 67 W. Va. 589, 608, 69 S.E. 

195,203 (1910)("The [mineral] owner is not limited to such appliances as existed at the time of 

the grant; he may freely employ the means of invention; he may erect all adequate modem 

3 See also Order Granting Summary Judgment on Declaratory Judgment Action, American Energy - Marcellus, LLC 
v. Mary jean Templeton Poling et al., Civil Action No. 15-C-34H, Circuit Court ofTyler County, West Virginia 
(attached as Exhibit A to the Notice ofAppeal)(holding that, based on the law of implied covenants, implied rights 
and public policy, a grant of a basic lease impliedly conveyed to the lessee the right to pool). 
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machinery for mining and draining."). The Theiss Heirs wholly fail to address these numerous 

West Virginia legal principles that support Gastar's position. 

E. 	 The Theiss Heirs Have Misconstrued West Virginia Law by Granting De 
Facto Development and Production Rights to Non-Participating Royalty 
Interest Holders. 

The Theiss Heirs assert that their rights extend beyond those defined by this Court as 

associated with a non-participating royalty interest. In Paragraph 1 of its Order, the Circuit 

Court ruled that the Theiss Heirs collectively hold a one-quarter non-participating royalty interest 

in the Subject Property. (Order ~ 1.) According to this Court's decision in Davis v. Hardman, 

148 W. Va. 82,90, 133 S.E.2d 77,81 (1963), such a non-participating royalty interest is simply a 

right to share in the production proceeds if and when the property is developed for oil and gas 

without the deduction of any production expenses. The Davis decision is settled law holding that 

the distinguishing characteristics of such a royalty interest are "(1) Such share ofproduction is 

not charge~ble with any of the costs of discovery and production; (2) the owner has no right to 

do any act or thing to discover and produce the oil and gas; (3) the owners has no right to grant 

leases; and (4) the owner has no right to receive bonuses or delay rentals." Id. Based on their 

non-participating royalty interest, the Theiss Heirs had no right to negotiate an oil and gas lease 

or to discover and produce oil and gas from the Subject Property. See Andrew S. Graham, et al., 

One Stick in the Bundle: Characterizing Nonparticipating Royalty Interests Under West 

Virginia Law, 117 W. Va. L. Rev. 519 (2014). 

Nevertheless through its Order, the Circuit Court has impermissibly expanded the powers 

of the non-participating royalty interest holder in this case by allowing the Theiss Heirs to have 

the veto power over whether or not the subject property to which their interest applies can be 

included in a production or pooling unit. In the context of horizontal well development, the 
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power to pool and unitize is, in effect, the power to lease, as pooling and unitization clauses are 

customary in modem leases. Accordingly, adoption of the Texas Rule would eviscerate the 

executive right when horizontal well development is contemplated, as the executive rights owner 

would no longer have the exclusive authority to execute a modem lease permitting for pooling or 

unitization. Furthermore, if the Theiss Heirs can refuse to allow a pooling unit, then where does 

this power cease? Under the same reasoning, couldn't they also object to the royalty rate or the 

primary term in a lease as negotiated by the executive rights holder? In this manner, the Circuit 

Court has allowed the Theiss Heirs to hijack the development rights for the subject property in 

violation of the Davis Court's holding that a non-participating royalty interest's holder does not 

have the right to do any act or thing to develop the property to which its interest applies. 

F. 	 The Adoption of the Texas Rule in West Virginia is Unnecessary and Would 
Impose Great Uncertainty on Past and Future Oil and Gas Development 
Through Pooling and Unitization. 

Due to its potential for a very adverse impact on the oil and gas industry in West 

Virginia, there is good reason to reject the Texas Rule and the cross-conveyance theory upon 

which it is based. In their briefs, amici curiae West Virginia Oil and Natural Gas Association 

and The Independent Oil and Gas Association of West Virginia, Inc. detail the extensive 

problems that would result from this departure from accepted interpretations of the authority 

associated with non-executive royalty interests that have been a part ofjurisprudence in this state 

for over one hundred years. Among others, problems concerning uncertainty regarding past 

unitization decisions, increased royalty litigation, complications in the lease acquisition process, 

and clouds on titles would multiply. Affirmance of the Circuit Court's Order would create 

material impediments to natural gas development in West Virginia because it would create new, 
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disproportionate power in holders of non-participating royalty interests to control the terms of 

the leases intended to develop their interests, over which they have no control. 

The Theiss Heirs assert that "a significant number of legal comment.ators have argued in 

support of the [Texas Rule]." (Resp'ts' Br. 16 n.18.) The only citation for that proposition is a 

1969 law review article, Stare Decisis and the Pooling ofNon executive Interests in Oil and Gas: 

A Reply, which was a response to a 1968 law review article advocating for the abolishment of the 

Texas rule. Howard Williams, Stare Decisis and the Pooling ofNon executive Interests in Oil 

and Gas, 46 Tex. L. Rev. 1013 (1968) (arguing that the Texas Rule should be abolished). 

Importantly, legal commentators in this century have considered the impact of the Texas Rule on 

horizontal drilling and the expansive property and capital now required for mineral production. 

These commentators advocate for the abolishment of the Texas Rule because, among other 

things, the Texas Rule encroaches upon the province of the executive rights holder and provides 

a non-participating royalty interest holder with disproportionate power over development of the 

mineral estate. See generally Holliday, supra (noting that the Texas Rule developed according 

to the precepts of vertical well production and that new drilling techniques and technology have 

proven that the Texas Rule inhibits reasonable and equitable mineral development); Will 

Thanheiser, Revisting the Executive Right Holder's Authority to Pool Non-Executive Interests, 

9 Tex J. Oil Gas & Energy L. 101 (2013-2014) (noting that the Texas Rule should be jettisoned 

in favor of the Louisiana approach that provides that an executive rights holder has the right to 

pool a mineral royalty). 

Additionally, the Texas Rule and its cross-conveyance foundation have created 

jurisdictional problems related to the absence of indispensable parties in lawsuits. See generally 6

9 Patrick H. Martin & Bruce M. Kramer, Williams & Meyers, Oil and Gas Law § 928 (LexisNexis 
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Matthew Bender 2015) [hereinafter Williams & Meyers]. In Texas, Rule 39, Tex. R. Civ. P., 

mandates joinder of all persons whose interests would be affected by a judgment. Brooks v. 

NorthglenAss'n, 141 S.W.3d 158, 162 (Tex. 2004). Pursuant to the Texas cross-conveyance 

theory, a pooling or unitization provision of a lease has the effect of vesting all lessors withjoint 

ownership of the royalty earned from all of the land in such a block. See Veal, 159 S.W.2d at 476

77. A number of Texas courts have held that, because a judgment concerning one mineral owner's 

interest in a unitized tract affects the rights and interests of others who are part of the unitized tract, 

all persons who own interests in a unitized tract are indispensable parties to a lawsuit concerning 

one mineral mterest in the tract. See Kodiak Res., Inc., 361 S.W.3d at 252 (finding an abuse of 

discretion in failure to obtain joinder ofall parties to a lease that held a unitized tract). But see 

Sabre Oil & Gas Corp. v. Gibson, 72 S.W.3d 812, 820 (Tex. App. 2002) (holding that joinder of 

all unitized owners not necessary), reh'g denied. See generally Williams & Meyers, supra. 

Commentators have noted that the difficulties in identifying and joining in litigation all interest 

owners in a unitized tract effectively cause prospective plaintiffs to give up litigation concerning 

their substantive rights when faced with the procedural obstacles that the cross-conveyance theory 

imposes. See generally Williams & Meyers, supra, at 4. Similar challenges arise from joinder of 

indispensable parties in actions under the Texas Uniform Declaratory Judgment Act. See Kodiak 

Res., Inc., 361 S.W.3d at 251-52. 

In West Virginia, Rule 19, W. Va. R. Civ. P, concerns joinder of persons needed for just 

adjudication. It is substantially similar to the Texas rule on joinder. See W. Va. R. Civ. P. 19; 

Tex. R. Civ. P. 39. "Under Rule 19(a) of the West Virginia Rules of Civil Procedure, a party 

becomes an indispensable party ifhe has an interest relating to the subject of the action and is so 

situated that the disposition of the action in his absence may as a practical matter impair or 
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impede his ability to protect that interest." SyI. Pt. 1, Pauley v. Gainer, 177 W. Va. 464, 

353 S.E.2d 318 (1986). "Generally, all persons who are materially interested in the subject

matter involved in a suit, and who will be affected by the result of the proceedings, should be 

made parties thereto, and when the attention of the court is called to the absence of any of such 

interested persons, it should see that they are made parties before entering a decree affecting their 

interests." Syl., Mfrs' Light & Heat Co. v. Lemasters, 91 W. Va. 1, 112 S.E. 201 (1922). Any 

order or decree issued in the absence of an indispensable party under Rule 19 is null and void. 

Syl Pt. 2, O'Daniels v. City o/Charleston, 200 W. Va. 711,490 S.E.2d 800 (1997). The West 

Virginia Uniform Declaratory Judgments Act also requires that "all persons shall be made parties 

who have or claim any interest which would be affected by the declaration." W. Va. Code § 55

13-11. There can be little doubt that adoption of the Texas Rule and its cross-conveyance 

foundation into West Virginia jurisprudence would create similar problems for plaintiffs seeking 

to litigate their substantive oil and gas mineral rights under West Virginia law. 

As a result of the numerous royalty allocation disputes arising from the application of the 

Texas Rule and its negative impact on horizontal drilling and lost opportunities for Texas royalty 

owners and operators, the Texas legislature attempted to define the royalty obligations that an 

operator would owe to a non-participating royalty interest holder in a horizontally drilled well. 

See Holliday, supra, at 806, 807. The proposed legislation "sought to codify the spirit of the 

Browning Oil Co. v. Luecke holding as it addressed unpooled NPRIs." Holliday, supra, at 808. 

The Luecke court held that 

Draconian punitive damages for a lessee's failure to comply with applicable 
pooling provisions could result in the curtailment of horizontal drilling. We 
decline to apply legal principles appropriate to vertical wells that are so blatantly 
inappropriate to horizontal wells and would discourage the use of this promising 
technology. The better remedy is to allow the offended lessors to recover royalties 
as specified in the lease ... 
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38 S.W.3d 625, 647 (Tex. App. 2000) (internal citations omitted). Stated another way, the 

Luecke court held that rather than allowing a non-consenting royalty interest holder to claim a 

full share ofproduction from an entire horizontal well, royalties should be limited to production 

of the tract from which the royalty interest is connected. While the Texas House Committee 

passed the bill by a 9-0 vote, the Calendar Committee failed to schedule the bill for debate and 

vote. See Holliday, supra, at 807. Consequently, complicated and misguided royalty disputes 

arising from the Texas Rule continue to escalate. The Theiss Heirs wholly fail to acknowledge or 

address these issues in their brief. 

G. 	 The Theiss Heirs' Arguments Concerning the Purpose of the Ratification 
Agreements and Purported Diminished Value of Their Interests Are 
Unsupported and Irrelevant and Should be Summarily Rejected. 

Peppered throughout their brief, the Theiss Heirs contend that Gastar knew it needed to 

get the Theiss Heirs' consent when it requested the Theiss Heirs to sign ratification agreements. 

Similarly, the Theiss Heirs assert that non-participating royalty owner consent to unitization is 

necessary because unitization diminishes the value of non-participating royalty interests. These 

contentions are unfounded and irrelevant to the issue before the Court. 

There is no evidence in the record before this Court of Gastar's conduct, knowledge or 

intent concerning the ratification agreements. The only evidence in the record concerning the 

purpose of the ratification is oral argument by the counsel. (A.R. 503-04.) Moreover, the Circuit 

Court's Order is not based on any part on the referenced ratifications or their purported purpose. 

Additionally, Gastar's conduct in seeking ratifications from the Respondents does not alter West 

Virginia law, which clearly holds that pooling does not effect a cross-conveyance of interests in 

the pool, and therefore, non-participating royalty interest holder consent to pooling is not 

required. 
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Furthermore, it cannot be assumed that pooling dilutes the interests ofnon-participating 

royalty holders. In many instances, pooling and unitization benefit a non-participating royalty 

interest holder. Taking a simplistic example, assume that the non-participating royalty interest 

holder's interest is in one tract, upon which one well is drilled, which turns out to be a dry hole. 

If the non-participating royalty interest holder's interest is pooled with seven other tracts upon 

which seven other wells are drilled, the non-participating royalty interest holder is now entitled 

to royalties from seven producing wells in proportion to his or her interest in the pool instead of 

no royalties from one dry hole. 

Additionally, there is no evidence in the record that the Theiss Heirs interests were 

diminished. During oral argument, counsel for the Theiss Heirs conceded that whether the Thiess 

Heirs interests were diminished was an issue of fact relevant to any alleged breach of fiduciary 

duty owed by PPG to the Theiss Heirs. (A.R.489-90.) The Theiss Heirs initiated the litigation 

"in an attempt to learn and determine what their rights were under the lease agreement." 

(Resp'ts' Br. 8.) The Order on appeal held that the executive rights holder was required to 

obtain consent, and as a result of the failure to obtain consent, the Lease and Unit were void. As 

the Thiess Heirs summarized, the "direct legal question" at issue concerns whether an executive 

rights holder can permit the pooling ofnon-participating royalty interests without obtaining the 

consent of the non-participating royalty interest holders. (Resp'ts' Br. 9.) Arguments 

concerning the purported purpose of the ratification agreements and purported diminished value 

of the Theiss Heirs' interests should be disregarded. 
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H. 	 Any Potential Remedy to Which the Theiss Heirs May be Entitled is 
Available Through Their Fiduciary Relationship with PPG Industries, Inc., 
Not the Nullification of the Lease Pooling Provision and the WaynelLily Unit. 

If the Theiss Heirs suffered damage, then their remedy is the application of the fiduciary 

duty owed to them by their lessor. The Circuit Court's remedy ofvoiding the pooling and 

unitization provision of the Lease, Unit Designation, and WaynelLily unit operations was 

unsupported and unprecedented even under jurisprudence applying the cross-conveyance theory. 

(pet'r's Br. 29-30, Sec. VI(E)(4).) Gastar argued that there is no authority, in Texas or 

otherwise, to allow an objecting royalty interest holder to unilaterally void an entire lease 

provision or unitization agreement because it effectively allows a large amount ofoil and gas 

production to be blocked by a single party, preventing unrelated mineral interests from being 

developed. At best, Gastar argued, the non-consenting royalty interest holder should be held to 

be entitled to his or her full share ofproduction connected to the land from which that interest 

springs. As a component of the relief sought from this Court, Gastar requested this Court, among 

other things, to reverse the portion of the Circuit Court Order that held that the Lease, Unit 

Designation, and WaynelLily unit operations were invalid and void. (Pet'r's Br. 31-32, Sec. VII 

~ 1(b).) 

The Theiss Heirs assert that Gastar waived its ability to challenge the relief entered by the 

Circuit Court because Gastar did not address the issue "in an assignment of error." This Court 

has held that it liberally construes briefs in determining issues presented for review. State v. 

Lilly, 194 W. Va. 595, 605 n.16, 461 S.E.2d 101, 111 n.16 (1995); State v. LaRock, 196 W. Va. 

294,302,470 S.E.2d 613,621 (1996). Gastar clearly addressed, and argued for reversal of, the 

remedy imposed by the Court. The remedy imposed by the Circuit Court was the direct, and 

exclusive, result of its determination that PPG, the executive rights holder, did not have the 
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authority to authorize Gastar to pool the Theiss Heirs' interests. The remedy imposed by the 

Circuit Court was integral to its declaratory judgment decision. The Theiss Heirs concede that 

the remedy was inherent to the Circuit Court's decision when they argue that ''the trial court took 

the only means that it could to protect the non-participating royalty interest holders in this case," 

yet voiding the entirety of the pooling and unitization provision, unlimited to the Theiss Heirs, 

was unsupported and unprecedented. At most, the remedy should have been limited to the 

Theiss Heirs' interests. Because Gastar properly presented for appeal the remedy imposed by the 

Circuit Court, the Theiss Heirs' argunlent concerning waiver of the issue should be rejected. 

IV. CONCLUSION 

West Virginia has recognized and established legal principles concerning the scope and 

power of the executive right, the power of a deed grantor to dictate the interest that he or she 

conveys, the absence of the power to develop in a non-participating royalty interest holder, and 

the adoption of the contract theory of pooling. This Court should reaffirm these principles in this 

matter and reverse the Circuit Court's Order. Disregarding these expansive principles and 

instead adopting the Texas Rule and the cross-conveyance theory of pooling will inject 

uncertainty in West Virginia oil and gas rights jurisprudence and negatively impact both the 

industry and land owners that respondents' counsel claim to protect. Additionally, the Circuit 

Court's remedy ofvoiding the Lease and the Wayne/Lily unit is unprecedented, unreasonable 

and should be reversed. No other jurisdiction has employed such draconian measures, and West 

Virginia should not become the exception. Based on the foregoing, petitioner Gastar Exploration 

Inc. respectfully requests that this Honorable Court: 

1. 	 Reverse the decision of the Circuit Court in its Order Regarding Motions for 
Summary Judgment entered April 1, 2016, that held: 
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a. 	 that defendant PPG did not have the authority in the PPG/Gastar lease to 
authorize defendant Gastar to pool the Plaintiffs' mineral interests with other 
unrelated peoples' interests into a pooling and production unit; 

b. 	 that the pooling and unitization clause contained in the PPG/Gastar lease 
agreement and the WaynelLily Production unit created under the authority 
thereof, is invalid and void until such time as the Plaintiffs' consent to and 
authorize those operations; 

c. 	 that Plaintiffs' Motion for Summary Judgment is granted with regard to the issue 
ofpooling without consent; 

d. 	 that Plaintiffs collectively hold a one-fourth ownership interest (as opposed to a 
non-participating royalty interest) in a 105.9 acre mineral estate located in 
Franklin County, West Virginia, that is the subject of this dispute; 

e. 	 that Plaintiffs' Motion for Summary Judgment is granted to the extent it sought a 
declaration that Gastar was required to obtain the consent of Plaintiffs to authorize 
the pooling and unitization provisions of the Lease, the Unit Designation, and the 
Wayne/Lily unit operations; and 

f. 	 that defendant Gastar's Motion for Summary Judgment is denied to the extent it 
sought a declaration that the consent ofPlaintiffs to authorize the pooling and 
unitization provisions of the Lease, the Unit Designation, and the WaynelLily unit 
operations was not required. 

2. 	 Grant such other and further relief as this Court deems just and necessary. 

GASTAR EXPLORATION INC. 

Matthew P. Heiskell (WVSB# 10389) 
Spilman Thomas & Battle, PLLC 
48 Donley Street, Suite 800 (Zip: 26501) 
P.O. Box 615 
Morgantown, West Virginia 26507-0615 
304-291-7920 
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