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II. 	 ASSIGNMENTS OF ERROR 

Assignment No.1. The Circuit Court erred when it held that PPG, the executive rights 

holder, did not have the exclusive right to negotiate the terms and conditions of the lease for the 

Subject Tract. 

Assignment No.2. The Circuit Court erred when it held that PlaintiffslRespondents 

(the Theiss Heirs), who only held a non-participating royalty interest, owned the oil and gas in 

place on the Subject Tract and maintained a right to develop the Subject Tract. 

Assignment No.3. The Circuit Court erred when it held that the cross-conveyance 

theory, rather than the contractual theory, applied to determine whether the unitization of the 

Subject Tract required the consent of the PlaintiffslRespondents (the Theiss Heirs). 

III. 	 STATEMENTOF THE CASE 

A. 	 Factual Background. 

1. The Deeds and Executive Right. By deed dated October 2, 1946 (the "1946 

Deed"), non-parties MabeU Theiss, Ada Parsons and Jesse Parsons (collectively, "Grantors") 

transferred to non-party John Wenzel all of their right, title and interest to a certain tract of 

property in Marshall County, West Virginia, containing approximately 105.9 acres (the "Subject 

Tract"). (Appendix Record ("A.R.") 295-97.) However, the Grantors excepted and reserved 

from the conveyance a one-eighth (1/8) royalty interest in the oil and gas produced from the 

tract. (A.R. 296.) In connection with the reservation, the Grantors explicitly conveyed to John 

Wenzel the right to lease the Subject Tract for oil and gas purposes (the "Executive Right"!). 

(A.R. 296.) In particular, the 1946 Deed states, 

1 As discussed in Section VI, (C), 1, below, "executive right" is a term of art in oil and gas jurisprudence 
that describes an exclusive right to lease property out ofwhich the right is carved. See generally Section 
VI, (C), infra, and Donahue v. Bills, 172 W. Va. 354, 305 S.E.2d 311 (1983). 
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There is also excepted and reserved the one-eighth (1/8) of the oil 
and gas underlying said land, which exception includes the one
sixteenth (1/16) of the oil and gas heretofore reserved by Elbert L. 
Sims, with the right to the party of the second part [Wenzel] to 
lease said land for oil and gas purposes and receive any and all 
delay rentals that may be received under and by virtue of any lease 
executed by him, his heirs or assigns, covering said land. 

(A.R. 296.) 

The Executive Right explicitly referenced in the 1946 Deed was first referenced in a prior 

deed in the chain oftitle. Pursuant to a deed dated November 6, 1933 (the "1933 Deed") (A.R. 

336-338), the Subject Tract was transferred to MabeU Theiss and Ada Parsons along with 

the exclusive right, power and authority to and in the party of the 
second part herein, their heirs, personal representatives and 
assigns, to lease said land, including the oil and gas here excepted, 
for oil and gas purposes. 

(A.R. 337.) 

PiaintiffsJRespondents2 (the "Theiss Heirs") are the successors by intestate succession to 

MabeU Theiss' interest.3 Collectively, the Theiss Heirs hold a one-fourth (1/4) non-participating 

royalty interest in any royalties paid for oil and gas produced from the Subject Tract.4 (A.R. 34, 

36,95, 178,280,513-14.) DefendantlRespondent PPG Industries, Inc. ("PPG") is the successor 

2 Joyce Contraguerro, Edward Minor, Rose Hill, Janice Taylor, Danial Darrah, Dave Darrah, Carmalou 
Darrah, Kim Blacke, Joseph Darrah, Robbie Darrah, Kellie Darrah Haker, Theodore Minor, Harley 
Darrah, Orion Darrah, Jr., Claray Yoho, Lona Minor, Karen Walenciez, Johnathon Minor, Joshua Minor, 
and Tiffany Minor. (A.R. 26.) 

3 The parties agree, and the Circuit Court found, that the Theiss Heirs do not derive any interest from Ada 
Parsons; their interests are solely derived from Mabel Theiss. (A.R. 3,4.) 

4 As a result of prior conveyances and rules of construction that are not at issue, the parties agree that the 
Theiss Heirs hold a one-fourth non-participating royalty interest. (A.R. 34, 36, 95, 178,280,513-14.) As 
discussed in Section VI, (D), below, a "non-participating royalty interest" is a term of art in oil and gas 
jurisprudence that describes a right to receive proceeds from the production of oil and gas from a certain 
tract, but such right does not include actual ownership of the oil and gas in place under the Subject Tract 
or the right to develop the Subject Tract. See generally Section VI, (D), infra, and Davis v. Hardman, 
148 W. Va. 82, 133 S.E.2d 77 (1963). 
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in title to the oil and gas interests conveyed in the 1946 Deed, including the Executive Right. 

(AR. 36, 73, 95, 100, 179,264,285,483,514.) 

2. The Lease. Exercising its Executive Right, PPG (the lessor) entered into an Oil 

and Gas Lease and Operations Agreement with petitioner Gastar Exploration Inc. ("Gastar"), 

dated February 25,2011 (the "Lease"). (AR. 4, 549-613.) PPG and Gastar are the only parties 

to the Lease, and the Lease covers 3,285.68 acres, including the 105.9 acres of the Subject Tract 

from which the Theiss Heirs' one-fourth non-participating royalty interest arises. (AR. 4, 36, 

309, 325, 326.) 

Pursuant to the Lease, PPG leased to Gastar the exclusive right to develop PPG's 

interests in certain property, including the Subject Tract: 

[PPG] , for valuable consideration, including the payment of the 
agreed lease bonus . . . hereby grants, leases and lets the Leased 
Premises exclusively to [Gastar] ... for the sole purpose of 
exploring for Oil and Gas in the Marcellus Shale Formation ... 
drilling, producing and operating Gas Wells or Oil Wells for 
recovering, removing and marketing Oil, Gas, and all associated 
Hydrocarbons from the Marcellus Shale Formation, and all product 
produced therewith or which may be derived therefrom 

(A.R. 559.) In return, Gastar is obligated to pay a royalty rate of twenty-one percent (21 %) of 

the sales price of all hydrocarbons produced, saved and sold from the leased premises. (A.R. 

585.) In connection with its exclusive right to develop the property, PPG (the lessor) granted to 

the Gastar (the lessee) "the right and power to pool or unitize parts of the Leased Premises with 

other lands or leases." (A.R. 584.) The Lease provides that "Royalty on production of 

Hydrocarbons from a Pooled Horizontal Well Tract shall be reduced to the proportion that the 

amount of the Leased Premises acreage placed within the Pooled Horizontal Well Tract bears to 

the total acreage in the Pooled Horizontal Well Tract." (A.R. 584.) In the Lease, Gastar 

"covenants that it will act in a prudent and workmanlike manner to develop the Leased Premises 

3 
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by making bona fide efforts to penetrate and produce from the Marcellus Shale Formation where 

it is reasonably likely to be capable of producing Hydrocarbons in Paying Quantities." (A.R. 

589.) 

3. The Pooled Unit. Following execution of the Lease, Gastar recorded a 

Designation ofPooled Unit ("Unit Designation"). (A.R. 614.) The Unit Designation provides 

that 

it is necessary and desirable to pool, unitize, and combine the 
Leases listed on Exhibit A ... for the production of all oil, gas, 
condensate and all other related hydrocarbon products covered by 
and that may be under the Leases, as said Leases cover, affect and 
pertain to any part of the Lands and formations included within 
that 700.00 acre unit ... so as to form a single operating unit for 
the exploration, drilling, development and production of oil, gas, 
condensate and all other related hydrocarbon products ... 

(A.R. 614.) 

In accordance with the "power and authority granted by the terms and provisions of the 

Leases," Gastar pooled the interests that they leased, including the Subject Tract,S to form a 

"pooled and unitized area known as the WaynelLily Unit." (A.R. 614.) The WaynelLily Unit 

contains 700 acres and was created for the exploration, development and production of the oil, 

gas, condensate, and any other related hydrocarbons from the property in the unit. (A.R. 614.) 

Pursuant to the Unit Declaration, each royalty and overriding royalty owner shall be 

compensated based on their pro rata share ofownership in each tract within the WaynelLily Unit 

5 It should be noted that as a result of a prior conveyance in the chain of title, the 1946 Deed only 
conveyed a 112 interest in the oil and gas in place underlying the Subject Tract to John Wenzel (PPG's 
predecessor in interest). The other 1/2 interest in the oil and gas in place was conveyed through the heirs 
of John McHenry and later leased by Gastar in a separate transaction. Gastar subsequently included this 
112 interest in Unit Designation and the WaynelLily Unit. (A.R. 327-29, 614-25.) These facts do not 
impact the analysis of the matters at issue. 
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and in the proportion of their tract acreage contribution to the total amount of acreage included in 

the unit.6 (A.R. 615.) 

Pursuant to the Lease and the Unit Designation, as amended, Gastar drilled and 

completed eight horizontal oil and gas wells in the WaynelLily Unit, all of which are producing 

from the Marcellus Shale Formation. (A.R. 303, 342-49.) Plats ofcertain wells indicate that they 

penetrate the Subject Tract. (A.R. 201-05.) Gastar requested the Theiss Heirs to execute 

ratification agreements confirming their interests pursuant to the Lease and the Unit Designation, 

as amended, but the Theiss Heirs refused. (A.R. 356.) Gastar is holding in suspense the 

production royalties representing the Theiss Heirs' one-fourth non-participating royalty interest 

pending resolution of this matter. (A.R. 354-55.) 

B. Procedural Background. 

On or about June 6, 2014, the Theiss Heirs initiated the underlying action in the Circuit 

Court ofMarshall County, West Virginia, by filing a complaint against Gastar, PPG, Axiall 

Corporation? and the unknown heirs of Ada Parsons. (A.R. 26.) In their initial complaint, the 

Theiss Heirs sought, among other things, a declaration of their rights under the Lease concerning 

the interest "that they hold as to the oil and gas royalties" reserved by Mabell Theiss in the 1946 

Deed. (A.R. 31.) The Theiss Heirs filed an amended complaint seeking the same initial 

declaratory relief, seeking a further declaration that the Lease is invalid "to the extent that it 

permits [Gastar] to pool and/or unitize interests owned by [Gastar] with interests owned by other 

individuals," and asserting a claim against PPG for breach of fiduciary duty. (A.R. 35.) 

6 The Unit Declaration was subsequently amended to modify a description of the oil and gas leases 
covered by the unit designation. No substantive term was amended. (A.R. 620.) 

7 The Theiss Heirs subsequently dismissed with prejudice their claims against Axiall Corporation. (A.R. 
628.) 
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Gastar and PPG answered the amended complaint by denying the claims. (A.R. 44, 57.) 

PPG subsequently filed a motion for summary judgment on the grounds that, among other things, 

it did not breach a "fiduciary duty to any of the [Theiss Heirs] (assuming such a fiduciary duty 

even exists)." (A.R. 70, 72.) The Theiss Heirs filed a combined motion for summary judgment 

and response to PPG's motion for summary jUdgment. (A.R. 176.) The Theiss Heirs' summary 

judgment motion sought, among other things, a declaration that "the pooling and unitization 

clause, at least as it relates to the 105.9 acre tract and the [Theiss Heirs] one-fourth interest in 

that tract, should be declared void until such time as the [Theiss Heirs] consent and authorize 

those operations." (A.R. 191-92,483.) Gastar subsequently filed its own summary judgment 

motioI?- seeking a declaration that the consent of the Theiss Heirs was not required to effectuate 

the Lease or the pooling or unitization ofthe Subject Tract and seeking judgment as a matter of 

law that it did not violate any rights of the Theiss Heirs in entering into the Lease or creating and 

operating the WaynelLily Unit. (A.R. 262, 277.) 

On February 10,2016, the Circuit Court heard oral argument on the motions and solicited 

a contemporaneous exchange of competing orders on the motions filed by the Theiss Heirs and 

Gastar. (A.R. 470, 513, 533.) PPG had previously submitted its proposed findings of fact, 

conclusions of law, and order on its summary judgment motion. (A.R. 241) 

C. The Circuit Court's Order. 

On April 1, 2016, the Circuit Court issued its Order Regarding Motions for Summary 

Judgment (the "Order"). (A.R. 3.) The Order contained both findings of fact and conclusion of 

law sections. (A.R. 3, 9, 11.) In the Order's concluding paragraphs, the Court granted the Theiss 

Heirs' motion for summary judgment "with regard to the existence of fiduciary duties and the 

6 




issue ofpooling without consent," and conversely denied PPG and Gastar's motions for 

summary judgment. 8 (A.R. 25.) In particular, the Order stated 

[The Theiss Heirs] have, however, met their burdens in 
establishing that they were owed fiduciary duties by [PPG] and 
[pPG] did not have the authority to authorize [Gastar] to pool [the 
Theiss Heirs'] mineral interests with other unrelated peoples (sic) 

interests into a pooling and production unit. 


Therefore, the pooling and unitization clause contained in the 

[Lease] and the WaynelLilly (sic) Production unit created under 
the authority thereof, is invalid and void until such time as the 
[Theiss Heirs] consent to and authorize those operations. 

(A.R.24.) 

The Circuit Court held that "West Virginia does recognize the existence of a fiduciary 

relationship between executive rights holders and non-participating royalty interest holders and 

that the executive rights holders will be held to 'strict fiduciary standards.'" (A.R. 13.) The 

Court, however, did not fmd that any strict fiduciary duty was breached. The Court stated, 

"Questions of fact exist as to whether [PPG's] actions in the negotiation and execution of the 

lease terms which the [Theiss Heirs] complain of constitute breaches of the 'strict fiduciary 

standards' that it owed to [the Theiss Heirs]." (A.R. 14.) Moreover, the Circuit Court held that it 

could not rule, as a matter oflaw, that Gastar "owed a duty to the [the Theiss Heirs] and/or 

violated any such duty in this matter," and that proceedings shall continue as to those issues. 

(A.R.25.) Among others, the Court found, as facts, that the Theiss Heirs "collectively hold a 1/4 

ownership interest and a 114 non-participating royalty interest" in the Subject Tract. (A.R. 3,23.) 

8 The Court denied Gastar's summary judgment motion with one exception that is not relevant to the matters at issue 
(Gastar asserted, and the Theiss Heirs conceded, that the Theiss Heirs' interests are not derived from Ada Parsons). 
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IV. SUMMARY OF ARGUMENT 

The Circuit Court's Order should be reversed for three reasons. First, the Circuit Court 

improperly divested from PPG, the holder of the Executive Right, the exclusive right and power 

to negotiate the terms and conditions of a lease for the Subject Tract. This Court has previously 

recognized, and embraced, the power of the executive right. By voiding the pooling and 

unitization clause in the Lease, the Unit Designation and the WaynelLily Unit operations absent 

the Theiss Heirs' consent, the Circuit Court effectively granted an executive right power to the 

Theiss Heirs. Moreover, this Court routinely holds that where language in a deed is 

unambiguous, it must be applied. There is no dispute that the 1946 Deed conveyed the 

Executive Right. By requiring the Theiss Heirs' consent to effectuate the Lease and unitized 

operations, the Circuit Court disregarded the clear intent of the Grantors in the 1946 Deed. 

Second, the Circuit Court improperly provided the Theiss Heirs, holders of a non

participating royalty interest, with the right and power to develop the Subject Tract. The Circuit 

Court failed to distinguish the difference between an owner of oil and gas in place and an owner 

of a royalty interest. The Theiss Heirs concede that they are only royalty interest holders, not 

owners of the oil and gas in place. By requiring the Theiss Heirs' consent to validate the Lease, 

the Unit Designation, and the Wayne/Lily Unit operations, the Circuit Court provided the Theiss 

Heirs with development rights in contravention of this Court's prior decision holding that royalty 

interest holders do not possess development rights. 

Third, the Circuit Court erroneously applied the cross-conveyance theory in holding that 

the unitization of the Subject Tract required the consent of the Theiss Heirs. This Court 

previously rejected the cross-conveyance theory and established that the contractual theory 

applies to unitization agreements in West Virginia. Other states and commentators have 
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similarly rejected the cross-conveyance theory. Moreover, the remedy imposed by the Circuit 

Court (voiding in their entirety the pooling and unitization provision of the Lease, the Unit 

Designation, and the WaynelLily operations thereunder) is unprecedented and unsupported. 

Courts applying the cross-conveyance theory do not impose such draconian remedies. Instead, 

the appropriate remedy, assuming that West Virginia precedent adopting the contractual theory is 

not followed, should be limited to the Theiss Heirs' interests alone, not the entire unitization 

provision of the Lease or Unit Designation, which involve thousands of acres and hundreds of 

property owners. 

As a result of these errors, either standing alone or operating together, the Circuit Court's 

Order voiding the pooling and unitization provision of the Lease, the Unit Designation, and 

WaynelLily Unit operations, absent the Theiss Heirs' consent, should be reversed. 

v. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Gastar 

respectfully requests that this Court grant oral argument under Rule 19(a)(1). The Circuit Court 

disregarded settled law from this Court regarding the executive right, rights of deed grantors to 

convey their interests, the absence of development rights for royalty interest holders, and the 

contractual theory of unitization. 

This case is also appropriate for Rule 20(a) oral argument because it involves issues of 

first impression and of fundamental public importance. The Circuit Court's adoption of the 

cross-conveyance theory of unitization imposes fundamentally new and different oil and gas 

jurisprudence in West Virginia. This issue affects the oil and gas industry as a whole. For these 

reasons, oral argument is proper. 
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VI. ARGUMENT 

A. Jurisdiction. 

The Order granted the Theiss Heirs' motion for summary judgment on their declaratory 

judgment claim against Gastar and denied Gastar's competing motion for summary judgment on 

the Theiss Heirs' declaratory jUdgment claim. "Where an order granting summary judgment to a 

party completely disposes of any issues of liability as to that party, the absence of language 

prescribed by Rule 54(b) of the West Virginia Rules of Civil Procedure indicating that "no just 

reason for delay" exists and "directi[ng] ... entry ofjudgment" will not render the order 

interlocutory and bar appeal provided that this Court can determine from the order that the trial 

court's ruling approximates a fmal order in its nature and effect." Syl. Pt. 2, Durm v. Heck's Inc., 

184 W. Va. 562, 401 S.E.2d 908 (1991); Findley v. State Farm Mut. Auto Ins. Co., 213 W. Va. 

80, 100,576 S.E.2d 807,827 (2002) ("Likewise, where, as in the case sub judice, the order 

denying one party's motion for summary judgment simultaneously grants summary judgment to 

another party, such an order is final and appealable. In this regard, we have observed that "[a] 

motion for summary judgment which is granted ... is an appealable final order. This is so 

because an order qualifies as a final order when it ends the litigation on the merits and leav~s 

nothing for the court to do but execute the judgment" (internal citations and quotations omitted)). 

An immediate appeal of the Order is proper. 

B. Standard of Review. 

A circuit court's entry of summary judgment is reviewed de novo. Syl. Pt. 1, Davis v. 

Foley, 193 W. Va. 595,596,457 S.E.2d 532,533. Similarly, "A circuit court's entry ofa 

declaratory judgment is reviewed de novo." Syl. Pt. 3, Cox v. Amick, 195 W. Va. 608, 466 

S.E.2d 459 (1995). As the Cox Court explained, "because the purpose of a declaratory judgment 
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action is to resolve legal questions, a circuit court's ultimate resolution in a declaratory judgment 

action is reviewed de novo." Cox, 195 W. Va. at 612, 466 S.E.2d at 463. Concerning findings of 

fact in a declaratory judgment action, this Court has stated that "any determinations of fact made 

by the circuit court in reaching its ultimate resolution are reviewed pursuant to a clearly 

erroneous standard." Mountain Lodge Ass'n v. Crum & Forster Indem. Co., 210 W. Va. 536, 

545,558 S.E.2d 336,345 (2001) (quoting Cox v. Amick, 195 W. Va. 608, 466 S.E.2d 459 

(1995» (internal citations omitted). However, "ostensible findings of fact, which entail the 

application of law or constitute legal jUdgments which transcend ordinary factual determinations, 

must be reviewed de novo." SyI. Pt. 1, in part, State ex reI. Cooper v. Caperton, 196 W. Va. 208, 

470 S.E.2d 162 (1996). 

C. 	 The Circuit Court Erred When It Held that PPG, the Executive Rights 
Holder, Did Not Have the Exclusive Right to Negotiate the 
Terms and Conditions of the Lease for the Subject Tract. 

1. 	 The Circuit Court Failed to Apply 
the Principles Established in Donahue v. Bills. 

Courts in oil and gas producing states have recognized what is known as the executive 

right. See Patrick M. Martin, Unbundling the Executive Right: A Guide to Interpretation o/the 

Power to Lease and Deve/op Oil and Gas Interests, 37 Nat. Resources J. 311,311-315 (1997). 

The executive right springs from the inherent power to develop the mineral estate and is 

generally understood to be the right to make decisions affecting the exploration and development 

of the mineral estate. Included in the executive right is the power to grant a lease with respect to 

ownership of mineral interests held by another person. The executive right has been called the 

executive power by some and described by others as "the exclusive right to make decisions 

affecting the exploration and development of the mineral estate." See Martin, supra at 315-317. 
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In Donahue v. Bills, this Court recognized the executive right in the context of mineral 

interests in West Virginia. 172 W. Va. 354,355-56,305 S.E.2d 311,312 (1983). In Donahue, 

the defendants conveyed 333 acres to the plaintiffs and reserved for themselves a one-half 

interest in the minerals and the right to lease. Donahue, 172 W. Va. at 355, 305 S .E.2d at 311. 

The defendants subsequently entered into a lease of the oil and gas interests, and the plaintiffs 

brought suit to enjoin the production of the minerals and the leasing of the property without their 

consent. Id. The analysis of the Donahue Court in recognizing the power and scope of the 

executive right is particularly applicable to the issues before the Court in this matter. 

The Donahue Court explained: 

We think that the language in the reservation in the case before us 
makes clear the intent of the parties that the grantors were 
reserving the right to lease the minerals under the land conveyed. 
Appellants assert that a cotenant may not lease the interest of his 
cotenants. We agree that under ordinary circumstances this 
principle applies. However, in this case the grantor specifically 
reserved the right to lease. Clearly, he had the right to lease his 
own one-half interest and if that is all he had intended to do, the 
language of the reservation would have been meaningless and 
useless surplusage. 

This case is actually remarkably simple: the reservation clause in 
the deed that permits the Bills to enter into leases constitutes an 
agency coupled with an interest. In oil and gas law this ancient 
device is known as the "executive right". The circuit court 
sustained the defendants' summary judgment motion below on the 
grounds that: 

"[T]he reservation contained in the deeds to the 
plaintiffs reserving one-half of all minerals 
underlying the soil, with the right to lease, allows 
the defendants to enter into leases of that mineral 
without the consent or written signature of the 
plaintiffs to any lease thereof, and that the 
defendants have the right to execute leases for the 
plaintiffs one-half of the mineral underlying the 
soil; and that any other interpretation would make 
the reservation meaningless .... " 
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Often complicated business transactions require the acquiescence 
of numerous persons making negotiations unwieldy and uncertain. 
The agency' coupled with an interest has numerous uses, but one of 
those uses is to guarantee in advance, by an appropriate agreement, 
that parties who must acquiesce to the consummation of a business 
deal will do so at the appropriate time and in the appropriate form. 
In the case before us, it was obviously contemplated by the parties 
when they entered into the deeds in question that the Bills would 
be allowed to conduct negotiations on behalf of the Donahues in 
order to facilitate a harvesting of the mineral interest. 

Furthermore, there is nothing unreasonable about such an 
arrangement: it is common experience that when oil and gas 
interests are owned by nunlerous persons, negotiating a lease 
acceptable to all owners can be a nightmare for everyone 
concerned. 

Donahue v. Bills, 172 W. Va. 354,355-56,305 S.E.2d 311, 312 (1983) (internal citations 

omitted). 

The facts in this matter are remarkably similar. The 1946 Deed unequivocally conveyed 

to John Wenzel (pPG's predecessor in interest) the Subject Tract and the right to lease, i.e. the 

Executive Right. There is no dispute that the Executive Right was conveyed in its totality 

through the 1946 Deed. The Theiss Heirs do not assert that the 1946 Deed was ambiguous; they 

admit that PPG holds the Executive Right in this matter. (A.R. 36, 100, 183,285,483.) The 

Donahue Court went to great lengths to acknowledge and rationalize the power of the executive 

right. In fact, the Donahue Court embraced its effect, stating "there is nothing unreasonable 

about" the executive right. The Donahue Court also acknowledged that "it is common 

experience" that oil and gas interests are owned by numerous persons. Recognizing that 

negotiations involving numerous different oil and gas interest may be unwieldly and uncertain, 

the Donahue Court extoled the certainty that the executive right provided. Commentators have 

similarly noted the benefits of creating the executive right. See Patrick M. Martin, Unbundling 
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the Executive Right: A Guide to Interpretation ofthe Power to Lease and Develop Oil and Gas 

Interests, 37 Nat. Resources J. 311,321-25 (1997) (noting that the benefits include controlling 

the surface, creating additional economic benefits, facilitating leasing, and creating royalties). 

The Circuit Court failed to apply the Donahue Court's holdings and rationale. Instead, the 

Circuit Court improperly divested PPG of its Executive Right powers by holding that the Theiss 

Heirs' consent was necessary to effectuate the Lease, the Unit Designation, and the WaynelLily 

operations. 

2. 	 The Circuit Court Impaired 
Grantors' Right to Convey the Executive Right. 

The Circuit Court erred in failing to give effect to the clear and unambiguous (and 

unchallenged) language in the 1946 Deed. In analyzing the executive right, the Donahue Court 

focused on the language of the relevant deed creating the right. In particular, the deed in 

Donahue explicitly reserved the right to lease the minerals under the land conveyed. 172 W. Va. 

at 355,305 S.E.2d at 312. Similarly, the 1946 Deed explicitly, and unambiguously, conveyed to 

John Wenzel (predecessor in interest to PPG) the right to lease the property interests "for oil and 

gas purposes." 

A deed is nothing more than "a written, contractual agreement reflecting the parties' 

intent." Thornsbury v. Cabot Oil & Gas Corp., 231 W. Va. 676, 680, 749 S.E.2d 569, 573 

(2013) (citing Faith United Methodist Church v. Morgan, 231 W. Va. 423, 443, 745 S.E.2d 461, 

481 (2013); Cabot Oil & Gas Corp. v. Huffman, 227 W. Va. 109, 117, 705 S.E.2d 806, 814 

(2010) (a "deed reflects the agreement" of the seller and buyer, and as such, a "deed is a 

contract."); SyI. Pt. 2, Koen v. Kerns, 47 W. Va. 575,35 S.E. 902 (1900) (a "qeed represents the 

final contract of the parties" for the sale of property); Am. Buttonhole Overseaming Sewing 

Mach. Co. v. Burlack, 35 W. Va. 647,652,14 S.E. 319,320 (1891) ("A deed is a writing or 
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instrument, written on paper or parchment, sealed and delivered, to prove and testify the 

agreement of the parties whose deed it is, to the things contained in the deed.")). Deeds are 

much more solemn than the usual unsealed agreement not acknowledged for record, and are 

"instruments executed with formality," but they are contracts nonetheless. Thornsbury, 231 W. 

Va. at 680, 749 S.E.2d at 573 (citing Southern v. Sine, 95 W. Va. 634, 638, 123 S.E. 436, 437-38 

(1924), Donato v. Kimmins, 104 W. Va. 200, 204, 139 S.E. 714, 715 (1927)). 

Where language in a deed is unambiguous, there is no need for construction and it is the 

duty of the court to give every word its usual meaning. West Virginia Department ofHighways 

v. Farmer, 159 W.Va. 823, 825, 226 S.E.2d 717, 719 (1976). In this case, the Theiss Heirs do 

not assert that the 1946 Deed is ambiguous; they concede that PPG holds the Executive Right in 

this matter. As the Donahue Court noted, "it was obviously contemplated by the parties" that the 

Bills, the holder of the executive right, would be allowed to conduct negotiations on behalf of the 

Donahues, the interest holders who did not have the executive right. Donahue, 172 W. Va. at 

356,305 S.E.2d at 312. Similarly, in this matter it was "obviously contemplated by the parties" 

that John Wenzel (predecessor in interest to PPG) would be allowed to conduct negotiations and 

enter into agreements concerning the interest reserved by the Grantors (successor in interest to 

the Theiss Heirs). Other than subsequent transfers (the Executive Right to PPG and the royalty 

interest to the Theiss Heirs), nothing has changed. While the Circuit Court recognized the 

existence of a strict fiduciary duty owed by PPG to the Theiss Heirs, the Circuit Court erred by 

impairing the Executive Right conveyed in the 1946 Deed. 

3. 	 Inherent in the Power to Lease is the 
Power to do All Acts Necessary to Develop the Mineral Interest. 

It is important to recognize that when mineral interests are conveyed, the grantee (or 

lessee) also acquires all the means to obtain the minerals. Squires v. Lafferty, 95 W. Va. 307, ---, 
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121 S.E.2d 90, 91 (1924); Montgomery v. Economy Fuel Co., 61 W. Va. 620, ---, 57 S.E. 137, 

138 (1907). A lease granting minerals carries with it, by necessary implication, the right to do all 

things necessary for the purpose of acquiring and enjoying the estate granted. Montgomery, 57 

S.E. at 138. When anything is granted, all the means of obtaining it, and all the fruits or effects 

of it, are also granted. Id. 

In this matter, it is undisputed that PPG obtained the Executive Right to develop the 

Subject Tract. PPG transferred those interests to Gastar pursuant to the Lease, and Gastar 

covenanted to "act in a prudent and workmanlike manner to develop the Leased Premises by 

making bona fide efforts to penetrate and produce from the Marcellus Shale formation where it is 

reasonably likely to be capable of producing Hydrocarbons in Paying Quantities." (A.R. 589.) 

To develop the minerals, Gastar determined it was "necessary and advisable to pool, unitize and 

combine" the Subject Tract with others to prevent waste, to facilitate the orderly development of 

the minerals, to preserve correlative rights, and to effect equitable participation within the pooled 

unit to be formed. (A.R. 614.) The Theiss Heirs concede that PPG holds the Executive Right, 

and they do not contend that PPG or Gastar did anything unnecessary to develop the minerals 

underlying the Subject Tract. 

Moreover, by voiding the pooling and unitization clause of the Lease, the Unit 

Designation, and the WaynelLily operations, the Circuit Court denied other mineral owners their 

royalty rights and other lessees their bargained-for leasehold rights. Such a result is contrary to 

this Court's recognition that the primary intention ofa mineral lease is to make the extraction of 

oil and gas from the premises of mutual advantage and profit. See, McCullough Oil, Inc. v. 

Rezek, 176 W. Va. 638,642,346 S.E.2d 788, 792 (1986); Brewster v. Lanyon Zinc. Co., 140 F. 

801,809 (8th Cir. 1905). Additionally, the right to pool or unitize is consistent with the public 
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policy of the State of West Virginia as expressed by the Legislature in the Natural Gas 

Horizontal Well Control Act: 

(a) The Legislature finds that: 

(1) The advent and advancement of new and existing technologies 
and drilling practices have created the opportunity for the efficient 
development of natural gas contained in underground shales and 
other geologic formations; 

(2) These practices have resulted in a new type and scale of natural 
gas development that utilize horizontal drilling techniques, allow 
the development of multiple wells from a single surface location 

(8) Allowing the responsible development of our state's natural gas 
resources will enhance the economy of our state and the quality of 
life for our citizens while assuring the long term protection of the 
environment. 

(b) The Legislature declares that the establishment of a new 
regulatory scheme to address new and advanced natural gas 
development technologies and drilling practices is in the public 
interest and should be done in a manner that protects the 
environment and our economy for current and future generations. 

W. Va. Code Ann. § 22-6A-2(a)(1), (a)(8), and (b). By unitizing and creating the Wayne/Lily 

production unit, Gastar was simply doing what was necessary to develop the mineral estate. 

4. The Theiss Heirs are Not Without a Remedy. 


The Theiss Heirs contend (but have not yet established) that the pooling and unitization 


provision of the Lease, the Unit Designation, and the Wayne/Lily unit operations have damaged 

their royalty interests. It is difficult to understand how the generation of royalty payments causes 

damage to the Theiss Heirs when the Theiss Heirs neither have the power to lease the Subject 

Tract nor have the power to develop the Subject Tract. However, the Theiss Heirs are not 

without a remedy. The Circuit Court held (in accordance with Donahue) that PPG owed the 
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Theiss Heirs a strict fiduciary duty. The Theiss Heirs' protection, and their potential remedy, is 

through application of the strict fiduciary duty owed by PPG to the Theiss Heirs. 

It is worth noting that the Order results in the paradoxical position of voiding the Lease, 

the Unit Designation, and the WaynelLily unit operations even though there has been no 

determination that a fiduciary duty has been breached. The Circuit Court explicitly held that 

questions of fact exist concerning whether PPG's "actions in the negotiation and execution of the 

lease terms which [the Theiss Heirs] complain ofconstitute breaches of the 'strict fiduciary 

standards' that it owed to the [Theiss Heirs]." Moreover, the Circuit Court held that it could not 

determine if Gastar owed any duty to the Theiss Heirs. 

If the facts were flipped, and PPG had exercised the Executive Right to exclude the 

Subject Tract from production, there can be little doubt that the Theiss Heirs would have a viable 

claim for breach of the duties owed to them because no royalties would be generated. However, 

as the facts stand in this matter, the Theiss Heirs are complaining about being included in the 

WaynelLily Unit. The Theiss Heirs' position equates to the "damned if you do, damned if you 

don't" theory of recovery which is, at best, inequitable. 

D. 	 The Circuit Court Erred By 
Providing the Theiss Heirs with Development Rights. 

The parties do not dispute one fundamental fact: the Theiss Heirs are the owners of a 

non-participating royalty interest. As owners of a non-participating royalty interest, the Theiss 

Heirs do not own the oil and gas in place. The Circuit Court conflated the concepts of ownership 

of a royalty interest and ownership of oil and gas in place in reaching its conclusion that the 

Theiss Heirs had the power to void the Lease, the Unit Designation, and the WaynelLily 

operations. 
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In Davis v. Hardman, this Court outlined the particular distinguishing characteristics of a 

non-participating royalty interest holder in resolving a dispute over the validity of competing 

leases to a 44 acre tract ofland. 148 W. Va. 82, 90, 133 S.E.2d 77,81-82 (1963). In Davis, the 

successors to holders of a fractional royalty interests concerning certain property leased it to a 

production company. 148 W. Va. at 79, 133 S.E.2d at 85. Similarly, the successors to the 

owners of the oil and gas in place leased the same property to a different production company. 

Id. The fractional royalty interest holders obtained their interests through a series of 

conveyances pursuant to which the executive right to lease the property was explicitly and 

unequivocally conveyed to the owners of the oil and gas in place. Id. 

The Davis Court outlined the partiCUlar distinguishing characteristics of a non

participating royalty interest holder: 

(1) 	 The owner is entitled to a share ofproduction that is not 
chargeable with any of the costs ofdiscovery and production; 

(2) 	 The owner has no right to do any act or thing to discover and 
produce the oil and gas; 

(3) 	 The owner has no right to grant leases; and 
(4) The owner has no right to receive bonuses or delay rentals. 

148 W. Va. at 90, 133 S.E.2d at 81. Conversely, the Court identified the distinguishing 

characteristics of an owner of an interest in the minerals in place: 

(1) The owner is entitled to a share ofproduction that is not free of 
costs ofdiscovery and production; 

(2) The owner has the right to do any and all acts necessary to 
discover and produce oil and gas; 

(3) The owner has the right to grant leases, and 
(4) The owner has the right to receive bonuses and delay rentals. 

148 W. Va. at 90, 133 S.E.2d at 81-82 (1963) (citations omitted). 

In detailing these different characteristics, the Davis Court "contradistinguished" 

ownership of a royalty interest from ownership of oil and gas in place. Similarly, this Court has 
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held that ownership of the oil and gas in place is ownership of real property. Boggess v. Milam, 

127 W. Va. 654,658-59,34 S.E.2d 267,269 (1945). Ownership of a royalty only amounts to a 

right to receive proceeds from the production of oil and gas. Davis, 128 W. Va. at 89-90, 133 

S.E.2d at 81-82. 

The concept of royalty always presupposes development or production of the mineral to 

which it relates. Davis, 128 W. Va. at 89-90, 133 S.E.2d at 81-82 (internal citations omitted). 

Commentators have stated that a non-participating royalty interest is an interest ''that depends 

upon the kindness of strangers." Allen D. Cummings, Problems and Options for the Executive 

Owner, the Non-Executive Owner and the Lessee, State Bar of Texas 15th Annual Advanced Oil, 

Gas and Mineral Law Courses, 1-1, 1-2 (1977); see also Benjamin Holliday, New Oil and Old 

law: Problems in Allocation ofProduction to Owners ofNon-Participating Royalty Interests in 

the Era o/Horizontal Drilling, 44 St. Mary's L. J. 771, 779 (2013) (noting that a non

participating royalty interest holder must wait for the oil and gas interest to be developed and the 

resulting production from that interest before receiving royalty income). 

In this matter, the Circuit Court improperly melded the attributes of ownership of oil and 

gas in place and ownership ofa royalty interest when holding that the Theiss Heirs had the 

power to void the Lease, the Unit Designation, and the Wayne/Lily operations. The Circuit 

Court held that the Theiss Heirs "are indeed 'owners' of an oil and gas interest, and not simply 

holders of an overriding royalty interest." (A.R. 3, 23 ("[The Theiss Heirs] collectively hold a 

114 ownership interest and a 114 non-participating royalty interest" in the Subject Tract.)) These 

determinations contravene the holding in Davis that a non-participating royalty interest holder 

does not have the power to develop the oil and gas interests. In this matter, as owners ofnon

participating royalty interests, the Theiss Heirs have a right to share in the revenue generated 

20 




from the oil and gas, but they have no right to do any act or thing to discover or produce the oil 

and gas. By requiring the Theiss Heirs' consent to validate the Lease and production unit, the 

Circuit Court has contravened the clear holdings in Davis. 

Moreover, the Davis Court's holding that the explicit language of a deed trumps rules of 

construction also supports Gastar's position. As discussed above in Section VI, (C), 2, and as 

held in Davis, the explicit language of the 1946 Deed provides that John Wenzel (pPG's 

predecessor in interest), has the exclusive right to lease the Subject Tract. The Circuit Court's 

decision fails to recognize the limited rights of the Theiss Heirs as non-participating royalty 

interest holders. 

E. 	 The Circuit Court Erred When It Held that the Cross-Conveyance Theory, 
Rather than the Contractual Theory, Applied to Determine Whether the 
Unitization of the Subject Tract Required the Consent of Theiss Heirs. 

1. 	 This Court Has Adopted the Contractual Theory of Unitization. 

The Circuit Court's holding is contrary to this Court's application of the contractual 

theory to unitization established in Boggess v. Milam, 127 W. Va. 654,34 S.E.2d 267 (1945). In 

holding that the Lease and Unit Designation were void absent the Theiss Heirs' consent, the 

Circuit Court applied Texas law holding that unitization of a royalty owner's interest caused a 

cross-conveyance of title with all the other property ownership interests in the unit. However, 

the Boggess Court rejected the cross-conveyance theory of unitization. 127 W. Va. at 661, 34 

S.E.2d at 270. 

In Boggess, plaintiffs were the owners of a 1110 mineral interest in a 116 acre tract. Id. at 

655; 267. The majority interest owner of the minerals under the 116 acre tract leased the 

minerals to a producer. Id. at 657; 268. The producer also had obtained a lease of the minerals 

underlying a 53 acre tract that adjoined the 116 acre tract. Id. In connection with the two leases 
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that it held, the producer executed a unitization agreement with both the owners of the mineral 

interest in the 53 acre tract and the majority mineral interest owners of the 116 acre tract. Id. 

The purpose of the unitization agreement was to combine the leasehold interests of the 

mineral interest owners so that they would be entitled to share the royalties upon production 

from any wells drilled upon the two tracts. Boggess, 127 W. Va. at 657,34 S.E.2d at 268. The 

unitization agreement provided that the mineral owners were entitled to their proportionate 

interest in the entire acreage of both tracts. Id. In exchange, the unitization agreement released 

the producer from its implied obligation to develop the two tracts as separate units. Id. at 657; 

268-69. The unitization agreement provided that drilling one well upon the combined area 

constituted development as if such development were a well drilled on each tract. Id. at 657; 

269. The unitization agreement also provided that the producer shall have no further obligation 

to develop the tracts. Id. 

Plaintiff Boggess refused to execute the unitization agreement and brought suit against 

the mineral owners of both the 116 acre tract and the 53 acre tract and the producer. Boggess, 

127 W. Va. at 658, 34 S.E.2d at 269. Plaintiff Boggess asserted that, although he did not execute 

the unitization agreement, he was entitled to his proportionate share in the net value of 

production from both tracts covered by the unitization agreement. Id. at 654-55; 267. In 

support ofhis contention, plaintiff Boggess contended that as a result of the unitization 

agreement, both tracts of land were merged together in title. Id. 

The Boggess Court rejected plaintiff's contention and held that the unitization agreement 

did not affect merger of title. The Court stated that 

there was a merger of contractual obligations, the lessors agreeing 
to treat the two leases as covering one boundary so far as the 
lessee's obligation to develop was concerned, and the lessee 
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agreeing to divide the payment of royalty on the basis of the 
fractional acreage interest in the oil and gas 

Boggess, 127 W. Va. at 661,34 S.E.2d at 270. The Court further stated that the unitization 

agreement 

consolidates only the contractual interests under the leases to the 
[producer]. Boggess having refused to become a party to the lease 
of the one hundred sixteen acre tract, acquired no contractual right 
subject to merger, and by remaining aloof, both from the lease and 
the unitization agreement, neither instrument affected his interests, 
either favorably or unfavorably. 

The controlling facts in this matter are substantially similar to those at issue in Boggess. 

In this matter, all of the oil and gas in place interests were leased to Gastar pursuant to the Lease. 

In Boggess, the majority of the oil and gas interests in place were leased to the producer. In this 

matter, the Lease provided Gastar with the exclusive right to develop the property, including the 

right and power to pool or unitize property. Pursuant to these rights, Gastar recorded the Unit 

Designation, which provided that it was necessary and desirable to pool the oil and gas interests 

to form a single operating unit to prevent waste and provide for the orderly development of the 

property. The Unit Designation in this matter further provided that the oil and gas interests shall 

be compensated based on their pro rata share ofownership in the unit in proportion to their 

acreage in the unit. 

The substance and effect of the leases and unitization agreement in Boggess is the same 

as the Lease and Unit Designation in this matter. In Boggess, the separate unitization agreement 

9 Multiple commentators have determined that the Boggess Court adopted the contract theory and that 
there are no decisions to indicate that the cross-conveyance theory was ever adopted in West Virginia 
jurisprudence. See Mitchell E. Ayer & Jonathan D. Baughman, Navigating the Pooling Clause Waters: 
New and Recurring Issues, 53 RMMLF-Inst 33-1,9 (2007); Benjamin Holliday, New Oil and Old law: 
Problems in Allocation ofProduction to Owners ofNon-Participating Royalty Interests in the Era of 
Horizontal Drilling, 44 St. Mary's L. J. 771, 779 n.169 (2013); Bruce M. Kramer & Patrick H. Martin, 2 
The Law ofPooling and Unitization, 19-62 (3 rd ed.). 
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provided, similar to the Unit Designation in this matter, that the mineral owners of the lease 

premises were entitled to their proportionat~ interest in the entire acreage in the unit. Moreover, 

the unitization agreement in Boggess, and the Unit Designation in this matter, are both designed 

to maximize the recovery of oil and gas from the property. The Boggess Court held that the 

unitization agreement did not effect a merger of title, rather it simply combined the leasehold 

interests. Similarly in this matter, the Unit Designation does not effect a merger of title, it simply 

combines the leasehold interests, including the leasehold interest of the Subject Tract pursuant to 

the Lease. 

It is important to note the differences between Boggess and this matter. The Boggess 

plaintiff held a fractional interest in the oi} and gas in place, yet the Boggess Court held that the 

lease and separate unitization agreement did not result in a merger of title. In this matter, the 

Theiss Heirs do not own the oil and gas in place and the Theiss Heirs neither have the right to 

enter into a lease for the Subject Tract nor the right to develop, or make decisions concerning, 

the property. The Boggess plaintiff, as a fractional owner ofoil and gas in place, had a stronger 

argument that the unitization agreement affected a cross-conveyance of his interest. Yet the 

Boggess Court rejected that argument. Similarly, in this matter this Court should reverse the 

holding of the Circuit Court concerning the application of the cross-conveyance theory to 

unitization agreements in West Virginia. 

2. Other Jurisdictions Apply the Contractual Theory. 


West Virginia is not alone in following the contract theory ofunitization. See, e.g., Gary 


B. Conine, Property Provisions ofthe Operating Agreement-Interpretation, Validity, and 

Enforceability, 19 Tex. Tech L. Rev. 1263, 1279-80 (1988). Other States employing the contract 

theory include Utah, Oklahoma, Kansas, Louisiana, and Kentucky. See, Hover v. Cleveland Oil 
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Co., 95 P.2d 264,266 (Kan. 1939) (holding that a seller ofland retained no interest in royalties 

of pool); Sinclair Crude Oil Co. v. Okla. Tax Comm 'n, 326 P.2d 1051, 1055 (Okla. 1958) 

(stating that a pooling agreement did not convey an interest in land); Le Blanc v. Haynesville 

Mercantile Co., 88 So. 2d 377,380 (La. 1956); Rice Bros. Mineral Corp. v. Talbott, 717 S.W.2d 

515 (1986). 

The Louisiana Supreme Court has held that the owner of a mineral servitude (possessory 

or executive interest owner) has the power to pool on behalfof the owner of the outstanding 

mineral royalty without consent or approval of the non-executive interest owner. See Le Blanc v. 

Haynesville Mercantile Co., 88 So. 2d 377,380 (La. 1956). Louisiana courts have recognized 

that the executive's own self-interest (which is typically aligned with that of the non-executive) 

and available judicial remedies for breach of duties owed to the non-executive,10 provide 

sufficient protection against dilution of the non-executive's interest. John Lowe, Oil And Gas 

Law In A Nut Shell § 9(2)( d)( 5) (West, 5th ed. 2009). The Louisiana Supreme Court has 

explained: 

It is also well settled that the right to search and explore, which 
belongs to the owner of the servitude, is not given to the royalty 
owner; that the latter must await such time as the land has been 
developed, and his right is restricted to a sharing in production if 
and when it is obtained by the landowner or a lessee... It follows 
that the defendant was not a necessary party to the lease, the 
landowners having full power to enter into any lease contract they 
saw fit affecting the property-and that would include the power 
to grant a lessee the authority to pool and combine the leased 
acreage or any portion thereof with any lands or leases and mineral 
interests in the immediate vicinity-subject only to the right of the 
royalty owner to receive its 1I64th of the oil, gas or other minerals 
allocated to the acreage included in the unit. 

Le Blanc, 88 So. 2d at 380 (emphasis added) (internal citations omitted). 

\0 La. Rev. Stat. Ann. § 31: 109 (2013) ("The owner of an executive interest is not obligated to grant a 
mineral lease, but in doing so, he must act in good faith and in the same manner as a reasonably prudent 
landowner or mineral servitude owner whose interest is not burdened by a non-executive interest.") 
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Similarly, the Court of Appeals of Kentucky held that because the royalty interest holder 

retained no ownership interest in any oil or gas in place, but only owned a right to royalties at 

such time as the minerals were developed, his consent to pooling was not required. Rice Bros. 

Mineral Corp. v. Talbott, 717 S.W.2d 515,516 (Ky. Ct. App. 1986). Commentators who 

analyze the differences between the contractual and the cross-conveyance theories of unitization 

and the interplay between the rights ofnon-participating royalty interest holders and executive 

rights holders have concluded that the cross-conveyance principle in Texas jurisprudence does 

not promote development in the modem world of horizontal drilling and fractionalized mineral 

interests. See generally Benjamin Holliday, New Oil and Old Laws: Problems in Allocation of 

Production to Owners ofNon-Participating Royalty Interests in the Era ofHorizontal Drilling, 

44 St. Mary's L. J. 771 (2013); Will Thanheiser, Note and Comment, ReVisiting the Executive 

Right Holder's Authority to Pool Non-Executive Interests, 9 Tex. J. Oil Gas & Energy L. 101 

(2013-2014). 

3. The Cross-Conveyance Theory Creates Substantial New Problems. 

If this Court were to adopt the cross-conveyance theory, uncertainty would be created in 

West Virginia property law concerning the scope and power of the executive right, the rights of 

owners of oil and gas in place, the rights of royalty holders, the rights of grantors in deed 

conveyances, and the ownership interests of the thousands ofproperty interests now subject to 

unitization agreements, among other areas. Undoubtedly, innumerable matters of first 

impression would arise. The Boggess Court established that the cross-conveyance theory does 

not apply, and there is no reason to disturb that holding. 

The Texas Supreme Court adopted the cross-conveyance theory of pooling in Veal v. 

Thomason, 138 Tex. 341 (1942). In Veal, the court held that a pooling or unitization contract 
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causes a cross-conveyance of title of all the interests subject to the contract (from and to all 

owners of the interests subject to the contract). Id. at 349. As stated in Montgomery v. 

Rittersbacher: 

This Court has held that pooling effects a cross-conveyance among 
the owners of minerals under the various tracts of royalty or 
minerals in a pool so that they all own undivided interests under 
the unitized tract in the proportion their contribution bears to the 
unitized tract .... 

424 S.W.2d 210,213 (Tex. 1968) (citations omitted). Texas' approach of cross-conveying 

property interests and creating co-tenancies with the interest holders has led to a number of 

doctrinal problems that are either reduced or nonexistent under the contract theory. See Bruce 

M. Kramer & Patrick H. Martin, 2 The Law o/Pooling and Unitization 19-5-42.3 (3rd ed.) 

(explaining the various problems that cross-conveyance presents when it comes to joinder, 

ratification, partition, class actions, the rule against perpetuities, the statute of frauds, and venue). 

These problems range from issues with joinder (all the co-tenant interest holders become 

indispensable parties to all litigation relating to the pooled tract) to restrictions on venue 

(conveying realty in unitization contracts eliminates venue options in any later litigation). Id. at 

19-5-31,42.2. As a result, Texas jurisprudence has toiled over the years creating numerous 

exceptions and circuitous routes around these issues in order to maintain a workable cross

conveyance system. See id. (describing the various workarounds seen in Texas, such as the 

ratification exception to the indispensable parties rule). 

None of these intricate workarounds exist in West Virginia case law. If the contractual 

theory adopted by the Boggess Court is discarded and the cross-conveyance theory is adopted in 

West Virginia, it would disrupt the current system ofmineral production and give rise to 

countless matters offirst impression across the spectrum of oil and gas jurisprudence in West 
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Virginia. In additional to the areas previously identified, if the cross-conveyance theory was 

adopted, then the litigation concerning any oil and gas property interest in a pooling or 

unitization agreement would involve multiple joint tenant ownership interests, making all the 

interest holders indispensable parties to the litigation because they have real property interests at 

stake, regardless ofwhether the dispute actually affects them. Id. at 19-6. This is known as the 

indispensable party doctrine. As stated by Chapter 19 of The Law ofPooling and Unitization in 

its critique of the conveyance theory, 

The indispensable party doctrine undoubtedly creates a substantial 
hardship for plaintiffs seeking relief through litigation. Depending 
on the size of the community lease or the pooling or unitization 
agreement, the plaintiff may well be totally deprived of his or her 
day in court because of the practical and financial ramifications of 
having to serve hundreds and possibly thousands of indispensable 
parties. 

Id. at 19-18. While Texas jurisprudence has established exceptions to some of these issues, the 

exceptions are implemented at the expense of one or a group of different interest holders. See 

Hutchins v. Birdsong, 258 S.W.2d 218, 221 (Tex. Civ. App. 1958), writ ref'dn.r.e.; MCEN 1996 

Partnership v. Glassell, 42 S.W.3d 262, 265 (Tex. App.-Corpus Christi 2001). 

While exceptions and work-arounds in Texas jurisprudence were formulated through the 

evolution of Texas common law over decades, no similar common law, or evolution thereof, 

exists in West Virginia (because, understandably, West Virginia jurisprudence never applied the 

cross-conveyance theory). Adoption of the previously rejected cross-conveyance theory would 

cause foreseeable, and unforeseeable, ramifications in West Virginia property law, creating 

uncertainty across the industry and among surface, mineral, and royalty owners. It would also 

require the adjudication of countless matters offirst impression regarding the rights of the 

interest holders previously identified and issues ofjoinder, class action certification, the rule 
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against perpetuities, the statute of frauds, and venue, among other things. See generally, Kramer, 

supra, at 19-5 to 19-42.3. These problems can be avoided if this Court simply reaffinns its 

adherence to the contractual theory of pooling. 

The distinction between the two theories is succinctly explained as follows: 

Where the power to lease exists, some cases hold it does not 
include the power to pool. This conclusion is logical in a cross
conveyance jurisdiction, for there the pooling results in the mineral 
interest being converted into multiple fractional royalty ownerships 
in all the pooled tracts. On the other hand, there are cases holding 
that the power to lease does comprehend the power to pool, and 
this view better accords with the realities of the oil and gas 
industry where pooling powers are always desirable, and 
sometimes essential, if a property is to be developed. 

4 Summers Oil and Gas § 56:2 (3d ed.) (internal citations omitted). The cross-conveyance 

theory does not, and should not apply, and the Circuit Court's Order holding otherwise should be 

reversed. Moreover, as discussed above, the Circuit Court's Order should be reversed on the 

basis of Donahue (executive rights), Lynch (royalty interest holder limited rights), and the rights 

of a grantor in a deed conveyance. 

4. 	 The Circuit Court Used a Sledgehammer 
Rather than a Scalpel in Crafting the Remedy. 

The Circuit Court's remedy of voiding the pooling and unitization provision of the Lease, 

the Unit Designation, and the WaynelLily unit operations was unprecedented and unsupported, 

even under jurisprudence applying the cross-conveyance theory. In Texas, a non-participating 

royalty interest holder may either ratify the unitization or repudiate the unitization as it relates to 

his or her interest only. If the royalty interest holder ratifies, he or she is part of the unit. If the 

royalty interest holder refuses to ratify, then the holder will receive his or her full share of 

production connected to the land from which that interest springs. Will Thanheiser, Note and 

Comment, Revisiting the Executive Right Holder's Authority to Pool Non-Executive Interests, 
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9 Tex. J. Oil Gas & Energy L. 101, 109 (2013-2014) (characterizing the situation as allowing a 

non-participating royalty interest holder to "have his cake and eat it too"). No jurisdiction allows 

an objecting royalty interest holder to unilaterally void, by withholding consent, an entire lease 

provision or unitization agreement (which may involve hWldreds of acres and dozens or even 

hWldreds ofother interest holders). Such a result, which is the consequence of the Order, is 

illogical and inequitable because it effectively allows a large amoWlt of oil and gas production to 

be blocked by a single party, preventing unrelated mineral interests from being developed. See 4 

Summers Oil and Gas § 56:8 (3d ed.) (noting the remedies of a non-consenting royalty owner 

and stating that "it is clear that a nonconsenting royalty owner cannot prevent volWltary unit 

operations..." and "nonconsenting royalty owners remain subject to their lease relationship even 

though the working interest owner who is their lessee has consented to the volWltary pool or 

Wlit..."); and § 56:8 ("[P]ooling powers are always desirable, and sometimes essential, if a 

property is to be developed ... "). 

VII. CONCLUSION 

West Virginia has recognized and established legal principles concerning the scope and 

power of the executive right, the power of a deed grantor to dictate the interest that he or she 

conveys, the absence of the power to develop in a non-participating royalty interest holder, and 

the adoption of the contract theory of pooling. This Court should reaffirm these principles in this 

matter and reverse the Circuit Court's Order. Disregarding these expansive principles and 

instead adopting the cross-conveyance theory of pooling will inject Wlcertainty in West Virginia 

oil and gas property rights jurisprudence and negatively impact both the industry and land 

owners. Additionally, the Circuit Court's remedy of voiding the Lease and the Wayne/Lily unit 
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is unprecedented and unreasonable and should be reversed. No other jurisdiction has employed 

such draconian measures, and West Virginia should not become the exception. 

The Summers Oil and Gas treatise summed up this current action well when it stated 

In many cases it will be impossible to prove any damages because 
the nonconsenting property will have been benefitted by increased 
recovery rather than injured. Moreover, where there is a lease 
relationship between a consenting working interest owner and a 
nonconsenting royalty owner, or vice-versa, the right of the lessee 
reasonably to operate in his own interest, or the right of the lessor 
to support reasonable operations for the benefit of that interest, 
may foreclose even an action for damages if participation has been 
offered to the nonconsenting interest owner on fair and equitable 
terms, and been rejected. 

§ 56:8 (citation omitted). The Theiss Heirs will benefit from the Unit Designation and 

WaynelLily operations rather than suffer damages because the Unit Designation and production 

operations develop the mineral assets of the Subject Tract and generate royalties. There is a 

shared interest in producing as much gas as possible in unitization agreements that benefits all 

parties involved. The Theiss Heirs, owners of a small fractional royalty interest, do not have a 

right to lease the mineral interests or develop the mineral interests and should not be entitled to 

hijack the development ofmineral interests owned by others. Accordingly, the Circuit Court's 

Order should be reversed. 

Based on the foregoing, petitioner Gastar Exploration Inc. respectfully requests that this 

Honorable Court: 

1. Reverse the decision of the Circuit Court in its Order Regarding Motions for 

Summary Judgment entered April 1, 2016, that held 

a. 	 that defendant PPG did not have the authority to authorize defendant Gastar to 
pool the Plaintiffs' mineral interests with other unrelated peoples' interests 
into a pooling and production unit; 
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b. 	 that the pooling and unitization clause contained in the PPG/Gastar lease 
agreement and the WaynelLily Production unit created under the authority 
thereof, is invalid and void until such time as the Plaintiffs' consent to and 
authorize those operations; 

c. 	 that Plaintiffs' Motion for Summary Judgment is granted with regard to the 
issue ofpooling without consent; 

d. 	 that Plaintiffs collectively hold a one-fourth ownership interest (as opposed to 
a royalty interest) in a 105.9 acre mineral estate located in Franklin County, 
West Virginia, that is the subject of this dispute; 

e. 	 that defendant Gastar Exploration Inc.'s Motion for Summary Judgment is 
denied to the extent it sought a declaration that defendant Gastar was required 
to obtain the consent ofPlaintiffs to authorize the pooling and unitization 
provisions of the Lease, the Unit Designation, and the WaynelLily unit 
operations; and 

f. 	 that defendant PPG Industries, Inc.'s Motion for Summary Judgment is denied 
to the extent it sought a declaration that defendant PPG was required to obtain 
the consent ofPlaintiffs to authorize the pooling and unitization provisions of 
the Lease, the Unit Designation, and the WaynelLily unit operations. 

2. 	 Grant such other and further relief as this Court deems just and necessary. 

GASTAR EXPLORATION INC. 

Charleston, West 
304-340-3800 

,PLLC 

Matthew P. Heiskell (WVSB# 10389) 
Spilman Thomas & Battle, PLLC 
48 Donley Street, Suite 800 (Zip: 26501) 
P.O. Box 615 
Morgantown, West Virginia 26507-0615 
304-291-7920 
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