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APPELLANT'S BRIEF 


ID. ASSIGNMENTS OF ERROR 


AppellantlDefendant PPG Industries, Inc. ("PPG") asserts that the Order Regarding 

Motions for Summary Judgment entered by the Circuit Court of Marshall County dated April 2, 

2016 (the "Order"), erred as follows: 

1. The Circuit Court erred in finding that PPG needed to obtain the consent of the 

AppelleeslPlaintiffs, who hold a Y4 non-participating royalty interest in the 105.9 acre tract of 

land at issue (the "Property"), before PPG could permit the "pooling" of the mineral interests 

beneath the Property, even though PPG holds the "executive right" to lease the mineral interests 

beneath in the Property. 

IV. STATEMENT OF THE CASE 

This appeal arises out of Plaintiffs' contention that they must consent to the "pooling" or 

''unitization'' of their Y4 non-participating royalty interest in the Property with the mineral 

interests in other property before such a "pooling" or ''unitization'' can be valid. 

A. Factual Background. 

Plaintiffs each hold a small, non-participating fraction ofa royalty interest in the Property 

located in Franklin District, Marshall County, West Virginia. The Property is a 105.9 acre tract 

ofland. Appendix ("App."), p. A.R. 034 (First Amended Complaint),'1. Each Plaintiff traces 

his or her interest in the Property back to Mabel Theiss Sims, who held a Y4 non-participating 

royalty interest in the Property. See App. at A.R. 095 (plaintiff Orion Foster Darrah, Jr.'s 

Responses to Defendant Gastar Exploration, Inc.'s First Set of Interrogatories and Requests for 

Production of Documents), Response to Interrogatory No. 4 at p.2).1 Mabel Theiss Sims died 

intestate, and her Y4 non-participating interest in the Property passed to Eva A. Minor as her sole 

1 The responses by each Plaintiff to Gastar's discovery requests were virtually identical. 
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heir. Eva· A. Minor died intestate, leaving her 14 non-participating royalty interest in the Property 

to her 15 children. Those children, or the heirs of those children, account for all of the Plaintiffs. 

See App. at A.R. 095 (Response to Interrogatory No.4, p. 2). 

PPG held (and still holds) the "executive right" to the oil and gas royalty interests in the 

Property, meaning that PPG retained the right to lease the mineral interests in the Property. See 

App. at A.R. 100 (Exhibit 2, Response to Interrogatory No. 13, p. 7 ("PPG, as an executive rights 

holder, ....). The source of PPG's "executive right" is the Ada ParsonslMabell Theiss 

severance deed from 1946, which went beyond the simple severance of the oil and gas interest 

from the remainder of the property. See App. at A.R. 161-163. (Ada ParsonslMabell Theiss 

severance deed). That severance deed stated that the "party of the second part [now PPG]" has 

the right ''to lease said land for oil and gas purposes and receive any and all delay rentals that 

may be received under and by virtue of any lease executed by him, his heirs or assigns, covering 

said land." App. at A.R. 161-163, at p.2). 

Exercising this "executive right," PPG entered into an Oil and Gas Lease and Operations 

Agreement with defendant Gastar Exploration USA, Inc. ("Gastar") dated February 25, 2011 

(the "Gastar Lease"), which covered 3,285.6874 acres, including the 105.9 acre Property in 

which the Plaintiffs claim an interest. See App. at A.R. 036 (First Amended Complaint aqrI5). 

Among other things, the Gastar Lease permitted Gastar to "pool" mineral interests in property 

covered by the Gastar Lease, including the mineral interests under the Property. 

Gastar, in turn, recorded a "Designation ofPooled Unit" and "Amendment to Designation 

of Pooled Unit" for a unit named the "WaynelLily Drilling Unit" in Marshall County, which 

encompassed ~700 acres, including the Property. App. at A.R. 109-112 (First Amended 

Complaint at ~23; App. at A.R. 115-117 (Designation of Unit and Amended Designation of 
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Unit). Pursuant to the Gastar Lease and the pooling designations, Gastar drilled eight (8) natural 

gas wells within the drilling unit. See App. at 097 (Gastar's Answers to Plaintiffs' First Set of 

Interrogatories and Requests for Production of Documents), Answer to Interrogatory No.7). 

Gastar escrowed (and continues to escrow) production royalties attributable to the Y4 non

participating royalty interest held by the Plaintiffs pending confirmation of who, exactly, is 

entitled to those payments. App. at A.R. 098 (Answer to Interrogatory No.8). 

Importantly, Plaintiffs only own a Y4 non-participating interest in the oil and natural gas 

beneath the 105.9 acres that make up the Property at issue. See App. at A.R. 003 (Order at'll 1) 

(emphasis added). They do not own the surface of the Property, and none of them live on the 

Property. Plaintiffs' Y4 non-participating interest in the oil and gas rights associated with the 

105.9 acres, collectively, represents a 3.78% ownership in the 700 acre WaynelLily Unit. See 

App. at A.R. 109-112 (Designated Unit) and App. at A.R. 115-117 (Amended Designated Unit). 

Absent the ability to "pool" or ''unitize'' acreage to allow horizontal drilling, the value of 

Plaintiffs' Y4 non-participating interest in the oil and natural gas underneath the Property is zero. 

Finally, Plaintiffs make no complaint about the fmancial terms of the Gastar Lease and have 

presented absolutely no evidence whatsoever that the pooling of their Y4 non-participating 

royalty interest in the Property damaged them in any way. 

B. Procedural Background. 

Plaintiffs filed their First Amended Complaint which alleged, among other things, that 

PPG "owed to the Plaintiffs a fiduciary duty in its negotiation and execution of any oil and gas 

lease which it entered into which included interest owned by the Plaintiffs." See App. at A.R. 

034 - 043 (First Amended Complaint) at'll 38. Plaintiffs allege that PPG violated that fiduciary 

duty by "negotiating lease provisions which purportedly gave Defendant Gastar the authority to 
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'pool' and/or 'unitize' the Plaintiffs' interests with interests owned by other individuals." App. 

at A.R. 039-040 (First Amended Complaint at ~~ 39-40).2 

The parties filed competing motions for summary judgment, and the Circuit Court heard 

oral argument on PPG's motion on October 30,2015, and Gastar's motion on February 10, 2016. 

Plaintiffs' motion was heard at both hearings. Thereafter, the Circuit Court entered its Order, 

from which this appeal is made. 

V. SUMMARY OF THE ARGUMENT 

The Circuit Court's Order should be reversed because it completely turns this Court's 

decision in Donahue v. Bills, 305 S.E.2d 311 (W. Va. 1983), on its head. 

The Order erred by limiting PPG's authority as the holder of the "executive right" to 

lease Plaintiffs' 14 non-participating royalty interest in the Property. West Virginia law permits 

the holder of an "executive right" to lease the mineral interests in the property without the 

consent of non-participating mineral interest holders. Here, PPG did just that. It is undisputed 

that PPG held the "executive right" in the Property, had the authority to lease the mineral 

interests in the Property, and lawfully leased the mineral interests in the Property to Gastar. In 

doing so, PPG granted Gastar the authority to "pool" the mineral interests beneath the Property 

with other property subject to the Gastar Lease so that an efficient and economical extraction of 

the oil and natural gas could be effected. 

In short, PPG did exactly what the holder of an "executive right" in property is permitted 

to do under West Virginia law as articulated in Donahue v. Bills, 305 S.E.2d 311 (W. Va. 1983). 

The First Amended Complaint alleged that PPG violated its fiduciary duty to Plaintiffs by negotiating a number 
of different provisions in the Gastar Lease. The only provision germane to this appeal, however, allows Gastar to 
"pool" or ''unitize'' the mineral interests under the property subject to the Gastar Lease, including the Plaintiffs' Y4 
non-participating royalty interest in the Property. The trial of Plaintiffs' remaining breach of fiduciary duty claims 
against PPG has been stayed in the Circuit Court pending the outcome of this appeal. 
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VI. STATEMENT REGARDING ORAL ARGUMENT 


PPG concedes that the narrow question of whether the holder of an "executive right" to 

lease the mineral interests beneath property must obtain the consent to "pool" that property from 

the holder of a non-participating royalty interest may be a question of fIrst impression in West 

Virginia. As detailed below, however, PPG believes that this Court in Donahue made it clear 

that no such consent is necessary. 

Because this appeal may raise an issue of fIrst inlpression, and because of the importance 
r 

of the issues in this appeal to all holders of an "executive right" in property, PPG believes that 

this appeal merits oral argument. 

VII. ARGUMENT 

A. 	 Standard of Review 

This Court's review of the Order entered by the Circuit Court is de novo. See Painter v. 

Peavy, 192 W.Va. 189, 451 S.E.2d 755, Syl. Pt. 1 (1994) ("A circuit court's entry of summary 

judgment is reviewed de novo. "). As this Court articulated in Painter," [t]he circuit court's 

function at the summary judgment stage is not to weigh the evidence and determine the truth of 

the matter, but is to determine whether there is a genuine issue for trial." Painter, 192 W.Va. at _ 

190,451 S.E.2d at 756, Syl. Pt. 3. 

B. 	 The Circuit Court erred in finding that PPG must obtain the consent of the 
AppelleeslPlaintiffs before it could allow the "pooling" of the mineral 
interests beneath the Property. 

While the Circuit Court correctly found that Plaintiffs possess a "Y4 non-participating 

royalty interest" in the Property (App. at A.R. 003 (Order at ~ 1)), and that PPG "holds an 

'executive right' to lease certain mineral interests underlying that tract ofland[,]" (App. at A.R. 

004 (Order at ~ 4)), the Circuit Court erroneously held that "PPG did not have the authority to 
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permit the pooling of the Plaintiffs' mineral interests without first receiving consent from the 

Plaintiffs to do so." App. at A.R. 0024 (Order at,-r 81). In doing so, the Circuit Court 

disregarded this Court's decision in Donahue v. Bills, 305 S.E.2d 311 (W. Va. 1983). 

1. 	 PPG obtained the "executive right" to lease all oil and gas in the 
Property without the consent of the Plaintiffs pursuant to the Ada 
ParsonslMabel Theiss severance deed. 

It is uncontested that PPG possessed the "executive right" to negotiate a lease with Gastar 

that included the mineral interests underneath the Property. The source of that right is the 1946 

Ada ParsonslMabell Theiss severance deed, which went beyond the simple severance of the oil 

and gas interest from the remainder of the property. See App. at A.R. 161-163 (Ada 

ParsonslMabell Theiss severance deed) at p. 2. That severance deed stated that the "party of the 

second part [now PPG]" has the right "to lease said land for oil and gas purposes and receive any 

and all delay rentals that may be received under and by virtue of any lease executed by him, his 

heirs or assigns, covering said land." See App. at A.R. 162. This language reveals that the 

grantor -- from whom the Plaintiffs claim their interest in the Property -- did not reserve any 

right to consent to anything. Nor does the language even suggest that the grantor intended to 

reserve a right to consent. 

2~ 	 West Virginia law permits the holding of an "executive right" in the 
Property, and the holder of that right does not need the "consent" of 
non-participating royalty interest holders to lease the mineral 
interests in the Property. 

This Court confirmed both the validity and scope of an "executive right" in a lease 

agreement in Donahue. There, the Bills conveyed property to the Donahues, though they 

reserved "one-half of all minerals underlying the soil, with the right to lease, enter on said 

premises, prospect, and explore and drill for, and mine, excavate and remove the same for all 

machinery, appliances, fixtures and things necessary or convenient therefore." Donahue, 305 
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S.E.2d at 311. The Bills later exercised their "right to lease" by entering into an oil and gas lease 

agreement with Dietz. The Donahues brought a civil action to enjoin natural gas drilling on the 

property and to enjoin the Bills from leasing the property without their consent -- which is 

exactly what the Plaintiffs seek here. Donahue, 305 S.E.2d at 311. 

In Donahue, this Court found an "executive right" to be both lawful and reasonable: 

This case is actually remarkably simple: the reservation clause in 
the deed that permits the Bills to enter into leases constitutes an 
agency coupled with an interest. [citation omitted] In oil and gas 
law this ancient device is known as the "executive right". The 
circuit court sustained the defendants' summary judgment motion 
below on the grounds that: 

"The reservation contained in the deeds to the 
plaintiffs reserving one-half of all minerals 
underlying the soil, with the right to lease, allows 
the defendants to enter into leases of that mineral 
without the consent or written signature of the 
plaintiffs to any lease thereof, and that the 
defendants have the right to execute leases for the 
plaintiffs one-half of the mineral underlying the 
soil; and that any other interpretation would make 
the reservation meaningless . ... II 

Donahue, 305 S.E.2d at 312 (emphasis added). Pursuant to Donahue, therefore, PPG not only 

had the legal right to retain the "executive right" to lease mineral interests beneath the Property, 

but it was free to lease those mineral interests without Plaintiffs' permission. 

Under Donahue, PPG, as the holder of an "executive right" to lease the mineral beneath 

the Property, had the authority to "enter into leases of that mineral without the consent or written 

signature ofthe plaintiffs to any lease thereof. . . ." Donahue, 305 S.E.2d at 312 (emphasis 

added). The Order, however, turns this principle on its head by holding that "PPG did not have 

the authority to permit the pooling of the Plaintiffs' mineral interests without fIrst receiving 
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consent from the Plaintiffs to do so." App. at A.R. 024 (Order at,-r 81). The Circuit Court erred 

when it disregarded this Court's decision in Donahue on this point. 

In addition, the Circuit Court noted that "negotiation between executive rights holders, 

known non-participating royalty interest owners and companies wishing to develop the mineral 

interests is of course available to obtain their consent." App. at 023 (Order at ,-r 76). This 

observation by the Circuit Court, however, ignores this Court's finding in Donahue that an 

"executive rights" holder is authorized to "enter into leases ... without the consent or written 

signature of the plaintiffs ...." Donahue, 305 S.E.2d at 312. In addition, it ignores the rationale 

detailed by this Court in Donahue for why such negotiation is not required as a matter of law: 

Often complicated business transactions require the acquiescence 
of numerous persons making negotiations unwieldy and uncertain. 
The agency coupled with an interest has numerous uses, but one of 
those uses is to guarantee in advance, by an appropriate 
agreement, that parties who must acquiesce to the consummation 
of a business deal will do so at the appropriate time and in the 
appropriate form . ... 

Furthermore, there is nothing unreasonable about such an 
arrangement [i.e., granting an "executive right"]: it is common 
experience that when oil and gas interests are owned by numerous 
persons, negotiating a lease acceptable to all owners can be a 
nightmare for everyone concerned. The protection that the 
Donahues receive is that any lease entered into under unfavorable 
te:r:ps by the Bills will deny the Bills fully as much as the 
Donahues a fair return to their jointly owned property. 

Donahue, 305 S.E.2d at 312 (emphasis added). The Circuit 'Court's "interpretation" of PPG's 

authority to lease the Property pursuant to the Gastar Lease would make the "executive right" 

given to PPG "meaningless." Donahue, 305 S.E.2d at 312. For the reasons articulated in 

Donahue, this Court should not allow such an interpretation to stand. 

In short, the Circuit Court erred in,finding that PPG, as the holder of the "executive right" 

in the Property, did not have the authority under West Virginia law to allow the "pooling" of the 
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mineral interests beneath the Property without the consent of the Plaintiffs. For the same 

reasons, PPG had the authority to grant Gastar the right to "pool" or "unitize" the Property with 

other property subject to the Gastar Lease, and Gastar's "Designation of Pooled Unit" and 

"Amendment to Designation ofPooled Unit" were and remain valid. 

VIn. CONCLUSION 

For the reasons detailed above, PPG asks that this Court reverse the Order entered by the 

Circuit Court and remand with directions to grant summary judgment to PPG and Gastar on the 

issue of PPG's right to grant Gastar the authority to "pool" or "unitize" the mineral interests 

beneath the Property without any required consent ofthe Plaintiffs. 

PPG INDUSTRIES, INC. 

By Counsel 
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