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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

JOYCE CONTRAGUERRO, et al. 
'" i. 

Plaintiffs, 

vs. CASE #: 14-C-89 I 
---~, 

Judge Jeffrey D. Cramer 
GASTAR EXPLORATION, INC., 
et al., 

Defendants. 

On prior days came the Parties, by and through counsel, and submitted various 

competing motions for summary judgment. The Court has conducted two hearings on the 

filings. The Court has reviewed the filings submitted by the Parties and has considered the 

arguments presented by Counsel at the hearings. The Court has conducted its own legal 

research into the issues. After careful consideration of the issues, the Court hereby GRANTS 

the Defendant's Motion regarding Plaintiffs' interest in the mineral rights of Ada Parsons and her 

heirs, and further DENIES the remainder of the Defendants' Motions, GRANTS in part the 

Plaintiffs' Motion and makes the following findings of fact and conclusions of law. 

~~ntfin.q,~:~f E~:~ 

1.. The Plaintiffs collectively hold a Y4 ownership interest and a Y4 non-participating 

royalty Interest In a 105.9 acre mineral estate located in Franklin District, Marshall 

County, West Virginia. 

2. 	 The Plaintiffs all trace their individual interests back to Mabel TheiSS Simms. 

Mabel Theiss Simms is either the grandmother or great-grandmother of the Plaintiffs. 



Mabel Theiss Simms had one daughter, Eva Minor, and all of the Plaintiffs are either the 

children or the grand-children of Ms. Minor. 

3. 	 The Defendants allege that the Plaintiffs herein are not heirs of, and have no 

mineral or royalty interest derived from, Ada Parsons. The Plaintiffs appear to have 

conceded the same. 

4. 	 PPG acquired the surface acreage associated with the 105.9 acre mineral estate 

and holds an "executive right" to lease certain rJlinerallnterests underlying that tract ·of 

land. 

5. 	 Defendant PPG does not own any royalty interest in the 105.9 acre mineral 

estate. 

6. 	 Defendant PPG and Defendant Gastar Exploration, Inc. (hereinafter "Gastar'J) 

entered into negotiations which resulted in the execution of an Oil and Gas Lease and 

Operations Agreement on or about February 25, 2011 (hereinafter PPG/Gastar Lease). 

Said agreement covered 3,285.6874 acres of land. 

7. 	 The 105.9 acre tract in which the Plaintiffs own their Y4 non-participatIng royalty 

interest is included within the terms of the PPGjGastar Lease. 

8. 	 After the execution of the PPG/Gastar Lease, Defendant Gastar drilled and began 

to operate eight (8) oil and gas wells some of which have a connection to the 105.9 acre 

tract at issue In this case. 

9. 	 Thereafter, Defendant Gastar deSignated and operated the WaynejUl1y drilling 

unit and the entire 105.9 acre mineral tract at issue is conta.ned within the Wayne/Ully 

drilling unit. 
2 



10. 	 Five of the eight oil and gas wells in the Wayne/Lilly Unit have horizontal well 

bores which penetrate the mineral interest underlying the 105.9 acre mineral tract 

11. 	 Oil and gas production operations have occurred from the wells in the WaynejLnly 

drilling unit. 

12. 	 Royalty payments which are attributable to the mineral royalty interests reserved 

by Mabel Thiess Sims have not yet been paid to the Plaintiffs, but have been placed in 

Gastar's internal suspense accounts. 

13. 	 Gastar has admitted that no interest has accrued to any of the monies held in the 

suspense accounts. 

14. 	 The Plaintiffs herein were not asked to provide consent to the pooling or 

unification of their royalty. Interests prior to the time that Gastar declared the Wayne/Lilly 

drilfing unit or before production operations were undertaken in the WaynejUlly drilling 

unit. 

15. 	 Following the time that pooling and oil and gas production had already occurred, 

Defendant Gastar began to reach out to the Plaintiffs, individually, to ask them to "ratifY' 

and approve the PPG/Gastar lease agreement which had already been entered into and 

which had already yielded oil and gas production related to the Plaintiffs' royalty interest. 

16. 	 The Plarntiffs were advised that they would be paid their royalty interest only after 

they executed the ratification agreement approving the PPGjGastar Lease. 

17. 	 The Plaintiffs requested Defendant Gastar provide them with a copy of the 

PPG/Gastar Lease agreement before they would agree to "ratify" said agreement. 
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18. Defendant Gastar refused to provide the Plaintiffs with a copy of the lease 

agreement that it was asking the Plaintiffs to \\ratify." 

19. The Plaintiffs filed this litigation initially asking, in part, for a declaratory judgment 

as to "their rights, status and/or other legal relations with or in relation to the 

Defendants under the 'Oil and Gas Lease and Operations Agreement' entered into 

between Gastar and PPG." 

20. Through discovery, the Plaintiffs have been able to review the terms of the 

PPG/Gastar Lease agreement. 

21. The Plaintiffs complain of several provisions included within the PPG/Gastar lease 

agreement. 

22. Section 10.6 (Shut-In Royalty) of the subject lease provides that: 

If at any time, :Wf!¢t.n~'r before or after the ,expiratren of the Primary 

Term, there is located: in a Horizontal or V~cat~j Tract, a Well or 


l~~ltr1~ii~~ 

unavaitabUay of a reasonab.1e opportunity to market, '\fj~ Lessee 'may 
maintain tills; Lease in 'f'OrcEl:and effect as to' that Hor~tal or VettlCal 
Well Tract 'for one year from the date on which the Well or WeHs were 
shut-In, by payjr@. ~for~ '~tl~ year periOd, as shut-in royalty, the 
sum of One tRolls-and: ($l,O.DO~ .00Nars per W~ within sixty (~OJdays 
after the date on which such Well was first shut-in. If such 
unavailability of a market perSists, then Lessee may extend this Lease 
as to that Horizontal or Vertical Welf Tract or Pooled Horizontal Well 
Tract for one additional six (6) month period by making another shut
in royalty payment in the sum of Five f+u.ndr«1 ($500) Dollars per Well 
on orpli$r to the anniversary of the $t:e.oDtt which the Well or Wel.ls 
were shut-in. Lessee shall not be entltled to maintain this Lease as to 
a Horizontal or Vertical Well Tract by such payments for any period in 
excess of eighteen (18) consecutive months, or a cumulative total of 
thirty-six (36) months total during the Term of this Agreement. 
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23;. Section 10.8 (In-Kind Royalty) of the subject lease provides that: 

If Lessee is marketing hydrocarbons from Gas Well(s) located on the 
Leased Premises or acreage pooled or unitized therewith, then at any 
time and from time to time, at the request of PPG, in lieu of Lessee 
paying PPG all or a designated portion of the Royalty in cash, Lessee 
shall supply PPG with a percentage of the volume of the total 
hydrocarbons produced that PPG designates it wants to receive in
kind, not to exceed twenty-one percent (21%). If the in-kind 
percentage is less than 21.0% then the balance of the Royalty will be 
paid in cash. The hydrocarbons delivered for this in-kind royalty shall 
be determined by meter readings at the Point of Sale. The in-kInd 
royalty delivered to PPG shall be delivered at the Point of Sale. 

24., Section 12.1 of the subject lease provides that: 

In addition to any royalty set forth in this Agreement, PPG reserves 
[a.SJ9t ~s~qYP.f'(?i·(~ofcostand notto exceed 30QXiOO,Q;bi~feet 
per ,13as welt .pm' annlllJ'l :(W.hijethepr~ure: (~. ·hlgh '&nqggtr), ,Q)t 
m:~ng 'q)ctrt~mG1j ~ :8,IW (j~s'WeO or Well$:·()hthe·leaseCf.pr-ernJ'ses 
~ti(l ggtees"that~5Uchuse :shall beabthe' sole rfslGlhd 1i~plIJW M'·:I'PCi· 
a.nQ·~~·~~;Pij~ SQ tislngthtLgas, mat PPGoSlwlt ind~nlfyidefend: 
and hold harmless Lessee and the Lessee Parties trom and against any 
and all such damage and losses including loss of value, and that any 
damage, i.I1IrlUding 'but not .limited to the loss ;otL~well, resulting from 
such use~h~frD.eQQtme by ~~ and any PPG Par:trso using the gas. If 
PPG elects to not take the "free gas'! from a Gas Well, then in lieu of 
supplying "fre$g13S" to PPG, LeSSee shall ~.}t to PPG annUBl1y for each 
one year p~in which gas is being rnarffeting from such Gas Well, 
an amount equal to the prevailing average well head value of such gas 
for the period ofsu.ch payment for 3PO,OOO cubJC' .feet of gas, such 
payment is to be made within ninety fOO) days,~r',the, end of each 
Lease Year. . 

25. Section 9 (Pooling/Unitization) of the subject lease further authorized Defendant 

Gastar to create pooled oil and gas production units containing the tracts of land affected 

by the PPG/Gastar lease agreement, including the Plaintiffs' interests. 
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26. 	 After discovering the terms of the PPG/Gastar lease agreement, the Plaintiffs were 

granted leave to file an Amended Complaint which, in addition to the previously 

requested declaratory judgment relief, asserted affirmative damages claims related to 

the relationships which existed between the parties to the PPG/Gastar lease agreement 

and the Plaintiffs. 

27. 	 The Plaintiffs assert that Section 10.6 improperly provides that 'tShut-in Royalties", 

which are typically paid in lieu of production royalties, are payable to Defendant PPG 

rather than the oil and gas royalty owners who are entitled to the production royalties 

and whom will be harmed if oil and gas production does not occur. 

28. 	 The Plaintiffs assert that Section 10.8 (In-Kind Royalty) improperly takes all and 

gas production products away from market for sales purposes and authbrizes Defendant 

PPG to take possession oil and gas production to which it has no royalty interest. 

ownership in. 

29. 	 The Plaintiffs assert that Section 12.1 Improperly permits Defendant PPG to obtain 

free gas from all wells drilled in the Wayne/Lilly Unit and that taking such free gas will 

result in less oil and gas production being sold and less royalties ultimately payable to 

the royalty interest holders. 

30. 	 The Plaintiffs further assert that Section 12.1 further improperly permits 

Defendant PPG to profit from oil and gas rights by allowing it to take monetary payments 

instead of "free gas" from the wells in the Wayne/Lilly unit. 

31. 	 The Plaintiffs assert that Defendant PPG, as an "executive rights" 

holder, owed to them, as non-participating royalty interest owners, fiduciary duties and 
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that the negotiation and execution of the PPG/Gastar lease agreement breached thOse 

fiduciary duties. 

32. 	 The Plaintiffs assert that any PPG/Gastar lease terms which violate the fiduciary 

duties they were owed are not enforceable against their mineral royalty interest. 

33. 	 The Plaintiffs assert that the pooling and unitization of their mineral royalty 

Interests Into the Wayne/Lilly unit could not have been legally conducted without the 

Plaintiffs' prior consent. 

34. 	 Defendant PPG has admitted, for the purpose of its motion, that a fiduciary 

relationship exists between "executive rights" holders and "non-participating royalty 

Interest holders." 

35. 	 Defendant PPG asserts that it has not exercised its rights to obtain ufree gas" or 

payments in lieu of free gas and has further offered to stipulate that it would not 

exercise said rights in the future. 

36. 	 Defendant PPG asserts that it did not need any form of \\consent" from the 

Plaintiffs to permit Defendant Gastar to pool and unitize the Plaintiffs' mineral royalty 

interest. 

37. 	 Rule 56 of the West Virginia Rules of Civil Procedure provides that summary 

judgment is proper when "the pleadings, depOSitions, answers to Interrogatories, and 

admiSSions on file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entiUed to a judgment as a 
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matter of law." W.Va. R. Civ. P. 56(c) (West. 2014); see a/so e.g., George v. Blosser, 

157 W.Va. 811, 204 S.E.2d 567 (1974)i Hines v. Hoover, 156 W.Va. 242, 192 S.E.2d 

485 (1972) (a summary judgment proceeding is not a substitute for a trial of an issue 

of fact, but is a determination that, as a matter of law, there is no issue of fact to be 

tried). 

38. 	 When analyzing evidence under this standard, the court must draw any 

permissible inferences in the light most favorable to the non· moving party and, in 

assessing the factual record, the court must grant the non·moving party the benefit of 

inferences, as credibility determination, the weight of eVidence, and the drawing of 

legitimate inferences from facts are jury functions, not those of the judge. McKenzie 

v. Cherry River Coal & Coke Co., 195 W.Va. 742, 746,466 S.E.2d 810, 814 (1995). 

39. 	 The question on a motion for summary judgment is not whether the plain~j-ff 

has met the burden of proof on the material aspects of his claim, but whether a 

material issue of fact exists on the basis of the factual record developed to that date. 

See Lengyel v. Lint, 167 W.Va. 272, 280 S.E.2d 66 (1981). The Circuit Court's 

function at the summary judgment stage is not to weigh the evidence and determine 

the truth of the matter, but is to determine whether there is a genuine Issue for trial. 

See Law v. Monongahela Power Co., 210 W.Va. 549, 558 S.E.2d 349 (2001)i Cavender 

v. Fouty, 195 W.Va. 94, 464 S.E.2d 736 (1995); Poling v. iRllitrqton Bank, Inc., 207 

W.Va. 1451 529 S.E.2d 856 (1999); Williams v. Precision Coil Inc., 194 W.Va. 52,459 

S.E.2d 329 (1995); Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). 
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40. 	 W.Va. Code §SS-13-1 provides that "Courts of record within their respective 

jurisdictions shall have power to declare rights, status and other legal relations 

whether or not further relief is or could be claimed." 

41. 	 "Any person interested under a deed, wHl, written contract, or other writings 

constituting a contract, or whose rights, status or other legal relations are affected by 

a statute, municipal ordinance, contract or franchise, may have determined any 

question of construction or validity arising under the instrument, statute, ordinance, 

contract or franchise and obtain a declaration of rights, status or other legal relations 

thereunder." W.Va. Code §55-13-2 

.ConclusmbS--ot ~ 

42. 	 Plaintiffs' Declaratory Judgment action as well as their Amended Complaint 

involve their rights as non-participatIng royalty interest owners versus the rights of 

Defendant, PPG, as "executive rights" holder over the Plaintiffs' oil and gas interests. 

West Virginia Jurisprudence is very limited regarding the ancient device known as the 

"executive right." The present Court has been presented with no West Virginia 

precedent from any party herein regarding the speCific issue of requiring an executive 

rights holder to obtain the consent of a non-participating royalty interest owner to pool 

or unitize their oil and gas interests. It would appear that said speCific issue is one of 

first impression in the State of West Virginia. 
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43. The Court concludes that the Plaintiffs herein are not entitled to any interest 

formerly held by Ada Parsons. Plaintiffs' interests are derived solely through Mabel! 

Theiss. 

44. 	 West Virginia law acknowledges, and the Plaintiffs do not dispute, that the 

"executive right" to lease oil and gas rights is a valid and enforceable right. Bills v. 

Donahue, 172 W.Va. 354 (1983). 

45. 	 West Virginia law has, however, specifically stated that an executive rights holder 

shall be held to "strict fiduciary standards" in the exercise of their executive right. Id. at 

356. 

46. 	 The West Virginia Supreme Court of Appeals has stated that "[t]he fiduciary 

duty is '[a] duty to act for someone else's benefit, while subordinating one's personal 

interests to that of the other person. It is the highest standard of duty implied by law 

[.J' " Elmore v. State Farm Mut. Auto. Ins. Co., 202 W.Va. 430,435, 504 S.E.2d 893, 

898 (1998) (quoting Black's Law Dictionary 625 (6th ed.1990)). 

47. 	 West Virginia has long recognized the eXistenc:e of fiduciary duties in a myriad of 

situations involving both direct contractual relationships as well as implied relationships. 

The Restatement (Second) of Torts 874 explains that a fiduciary relationship "exists 

between two persons when one of them is under a duty to act for or to give advice for 

the benefit of another upon matters within the scope of the relation" and that one who 

breaches such a duty "is guilty of tortious conduct to the person for whom he should 

act.'t Our Supreme Court has confirmed that "[t]he fiduciary duty is \[a] duty to act for 

someone elsets benefit, while subordinating onets personal interests to that of the other 
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person." Elmore v. State Farm Mut. Auto. Ins. Co., 202 W.Va. 430 (1998). A fiduciary 

relationship exists "whenever a trust, continuous or temporary, is specially reposed in the 

skill or integrity of another." McKinley v. Lyncy, 58 W.Va. 44 (1905). 

48. 	 West Virginia is not alone in recognizing the existence of a strict fiduciary duty in 

favor or non-participating royalty interest holders. Common law from Texas, which this 

Court does find instructive and persuasive, agrees that such duties exist. 

49. 	 "The fiduciary duty arises from the relationship of the parties and not from the 

contract ... While a contract or deed may create the relationship, the duty of the 

executive arises from the relationship and not from the express or implied terms of 

the contract or deed. That duty requires the holder of the executive right ... to 

acquire for the non-executive every benefit that he exacts for himself." Magnes v. 

Guerra, 673 S.W.2d 180, 183-184 (TX 1984) 

SO. 	 While Defendant PPG has agreed, for the purposes of its motion that a fiduciary 

relationship exists, the Plaintiffs have asked the Court for judicial declarations related 

to the "rights, status and/or other legal relations [the Plaintiffs have] with or in relation 

to the Defendants under the 'Oil and Gas Lease and Operations Agreement' entered into 

between Gastar and PPG." 

51. 	 The Court finds that West Virginia does recognize the existence of a fiduciary 

relationship between executive rights holders and non-participating royalty interest 

holders and that executive rights holders wiH be held to "strict fiduciary standards." 
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52. 	 The parties dispute whether or not the negotiation and execution of certain 

aspects of the PPGjGastar lease agreement constitutes any breaches of the fidudary 

duty PPG owed to the Plaintiffs. 

53. 	 The Court finds the negotiation of lease terms by an executive which result in 

terms which benefit the executive while subordinating the rights and interests of the 

non-participating royalty interest holder, could be determined by a finder of fact to be a 

breach of the executive's fiduciary duty. 

54. 	 The Court finds that questions of fact exist as to whether Defendant PPG's actions 

in the negotiation and execution of the lease terms which the Plaintiffs complain of 

constitute breaches of the "strict fiduciary standards" that it owed to the Plaintiffs. 

55. 	 PPG has asserted that the Plaintiffs cannot demonstrate damages related to the 

alleged fiduciary breaches asserted by the Plaintiffs, in part, because it has asserted that 

it has not taken any free gas or payments in lieu of free gas under the terms of the 

PPGjGastar lease agreement 

56. 	 PPG has asserted that the Plaintiffs have benefited from the lease agreement as a 

whole and the pooling and unitization of their interests by Gastar. 

57. "Each word in a contract is presumed to have a unique meaning. As stated in 

Carnegie Natural Gas Co. v. South Penn Oil Co., 56 W.Va. 402, 49 S.E. 548 (1904), 

(n)o word or clause in a contract is to be treated as a redundancy, if any meaning 

reasonable and consistent with other parts can be given to It.' Id., Syllabus Point 3. To 

the same effect is Henderson Development Co. v. UnIted Fuel Gas Co., 121 W.Va. 

284, 3 S.E.2d 217 (1939), wherein the Court explained that in construing a contractl 
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'(f)orce and effect must be given to every word, phrase and clause employed, if 

possible.'" Columbia Gas TransmIssIon Corp. v. E. 1 du Pont de Nemours & Co., 159 

W. Va. 1, 13-14,217 S.E.2d 919, 926-27 (1975) 

58. 	 The Court is not convinced, at this time, that the Plaintiffs cannotl as a matter of 

law, demonstrate specific damages occasioned by the alleged breaches of fiduciary 

duties. 

59. 	 Even if the Plaintiffs are not able to demonstrate the specific damages 

experienced, nominal damage awards may be appropriate. "Nomina! damages arise 

where there is breach of a duty owed the plaintiff or an infraction of his right, though 

the amount of actual damages is not shown. Maher v. Wilson, 139 Cal. 514, 73P. 418. 

Damages are inferred from the fact of a wrong done. 1 Sedgwick on Damages (9th 

Ed.) § 97. The vioiation of a legal right affords basis for damages, though nomirial in 

amount. 17 Corpus Juris. p. 714. "Where an actionable wrong by the defendant Is 

shown, the plaintiff may recover nominal damages from the mere fact of such wrong." 

Watts v. Norfolk & W. R. Co., 39 W.Va. 196, 19 S.E. 521, 23 L.R.A. 674, 45 

Arn.St.Rep. 894" Harper v. Consol. Bus Lines, 117 W. Va. 228, 185 S.E. 225, 226 

(1936). \\ 'Proof of the violation of any legal right entitles the injured party to some 

damages. If no actual damages appear! nominal damages are given for the technical 

injury.' And the authorities go so far as to hold that, even though the injury result in 

an actual benefit to the plaintiff! he is entitled to nominal damages." Flemiflg v. 

Baltimore & O.R. Co., 51 W. Va. 54,41 S.E. 168, 169 (1902). 
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60. 	 The Plaintiffs assert that Defendant PPG lacked the authority to permtt the 

pOOling of the Plaintiffs' royalty interest without first receiving the Plaintiffs' consent to 

do so. 

61. 	 West Virginia courts have not been tasked with resolving the issue of consent to 

pool in this context. Other State Courts which have had the need to address these 

issues of oil and gas production for longer periods of time have developed case law 

which is directly on point. 

62. 	 "It has generally been held that the holder of the power to lease does not have 

the right to pool or unitize the interest of the non-participating Interest owner with 

owners of other mineral interests in the same area} for this would dilute the share of the 

non-participating owner in production while removing his interest from the market for 

the indefinite future.'} Hemingway Oil and Gas Law and Taxation 2.2 (Citing Brown v. 

Smith} 174 S.W.2d 43 (TX 1943); Brown v. Getty Reserve Oil, Inc., 626 S.W.2d 810 

(Tex. App. 1981»). 

63. 	 Texas Courts have held: "[P]oollng on the part of the holder of the executive 

rights cannot be binding upon the non-participating royalty owner in the absence of his 

consent. II Brown v. Getty Reserve Oil, Inc at 814 (Citing Montgomery v.~chl 

424 S.W.2d 210 (Tex. 1968». 

64. 	 "[T]he reason of the rule is that where mere executive rights are conferred or 

reserved, there is no intention evidenced to vest authority to convey a royalty interest 

reserved or the royalty interest attributable to the minerals leased and to hold that such 

holder can unitize or pool the interest would allow him to convey such royalty interest 
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because a unitization of the royalty and minerals under different tracts effects a cross

conveyance to the owners of minerals under the various tracts of royalty or minerals so 

that they all own undivided interests under the unitized tract in the proportion their 

contribution bears to the unitized tract." Minchen v. Aelds, 345 S.W.2d 282, 286 (Tex 

1961). 

65. 	 "As stated, the rule in Texas is that the holder of the executive right has the 

power to execute oil and gas leases, but cannot pool or unitize an outstanding non

participating royalty interest absent joinder or ratification by the non-participating royalty 

interest owner. In situations where a royalty reservation predates an oil and gas lease 

that contains a pooling clause, the lease amounts to a proposal or offer by the lessor to 

the outstanding non-participating royalty interest owner to effect or ,create a community 

lease and to pool or unitize a/l of the royalties in a/l of the tracts described in the lease. 

To successfully ratify the lease, all non-participating royalty owners must ratify. The 

following case fliustrates these principles. Ruiz 11. Martini 559 S.W.2d 839(Tex. Civ. 

App.--San Antonio 1977, writ refd n.r.e.). 

The Ruiz case stands for two propositions: (i) the holder of the executive interest 

does not have the power to pool the interest of a non-participating royalty Interest owner 

absent consent or acqUiescence, and (ii) a lease by the executive that contains a pooling 

provision constitutes an offer to lease that the non-participating royalty interest owner 

can reject or accept by timely ratification. 

i=: 	

The oil and gas lease in Ruiz Involved three separate tracts totaling 600 acres 

owned by Ruiz. Martin owned an undivided 1/2 interest In the oil royalties, gas royalties, 
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and royalties in other minerals in a 463.8 acre tractr described as Tract 1 in the lease. 

The royalty was a perpetual, non-participating royalty interest, and it was outstanding at 

the time that the oil and gas lease was taken. During the lease term, a producing well 

was drilled on Tract 2. Ruiz asserted that he was entitled to 100% of the royalty from 

the producing well on Tract 2. Martin asserted that he was entitled to a share of the 

royalty from Tract 2. The trial court entered judgment that Martin' was 'entitle(Ho .38 

(1/2 x 463.8/600) of the royalty on all oil, gas, and other minerals produced from the 

well from and after December 9, 1974, which was the date that Martin alleged to have 

ratified the lease. 

The Texas Court of Appeals affirmed. In support of its holding, the Court of 

Appeals noted that an ordinary aU and gas lease, when executed by all the owners of 

different mineral interests in two or more tracts, effectively pools the royalties payable 

under the lease. The court then stated that the executive holder had the right to 

execute an oil and gas lease to burden the mineral interest, but did not have the 

authority or power to pool or unitize the royalty interest of the non-participating royalty 

interest holder without their joinder or ratification. In essence, the 0'11 and gas lease 

amounted to a proposal or offer by the executive holder/lessor to the lessee and the 

non-participating royalty interest owners to pool or unitize all of the royalties in the tracts 

subject to the lease. Because the non-participating royalty owners timely ratified the 

ieaser they were entitled to receive their proportionate share of the royalty produced 

from the leased premises.'t The Right to Royalty: Pooling and the Capture of 

Unburdened Interests, 17 Tex. Wesleyan L. Rev. 69 (Fall 2010). 
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66. 	 Courts beyond Texas have agreed with that line of reasoning and held that 

executive rights holders may not pool non-participating royalty interest holders' interests 

without their consent. The cases which reach the conclusion that such pooling 

arrangements constitute a cross-conveyance of property do so because of the 

"provisions of the pooling which grant each participant a right to production from any 

well within the unitized area, whether or not situated on a tract contributed to that 

party." Property Provisions of the Operating Agreementl Gary B. Coninel 19 Tex. Tech 

L. 	Rev. 1263, 1280 (1988) 

67. The Supreme Court of Illinois explained as follows: 

"A unitization of separate tracts for the purpose ·of sharing in the production of oil 

creates a single ownership of the entire unit by the owners of the several tracts making 

up the unit, subject to the terms of the oil and gas leases. Similarly, when the lessees of 

the separate leasehold tracts making up the unit join in the unitization for the purpose of 

operation and production of oil, a single leasehold ownership is created of the unitized 

tract. The oil produced is pooled, regardless of the separate tract or tracts upon which 

the wells are located and from which the all is produced. They all share in the oil 

produced, saved and sold in the proportion which each owner's tract bears to the entire 

unitized tract. For all practical purposes the same situation exists as though there was a 

single owner-lessor and a single lessee." fl;prp.tiliJle v. Superior Oil Co., 40 III. 2d 68, 70, 

237 N.E.2d 492, 494 (1968). 

68. 	 In the present case, Defendants PPG and Gastar entered into an oil and gas lease 

agreement which permits Gastar to pool the covered mineral acreage into oil and gas 
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production units and to measure and pay oil and gas production royalties from the entire 

unit proportionately to the owners of the mineral interests based upon the amount of the 

different acreages which make up the unit has awhole. 

Five oil and gas well drilling legs actually penetrate into the 105.9 acre tract of 

land which includes the Plaintiffs' non-participating royalty interest. Properties included 

within the Wayne-Lilly Unit include properties upon which there is no oil and gas well 

surface location and under which none of the 5 oil and gas horizontal drilltng legs which 

penetrate the Plaintiffs' Interest are located. Those properties which are not touched by 

the drilling site and/or the drillfng legs still share In the oil and gas production from those 

5 wells. This is exactly the situation contemplated by the cases which have found that 

non-participating royalty interests may not be pooled without consent. 

69. 	 Defendant, Gastar asserts that~~ v. Milam; 127 W.Va. 654 (1945) stands 

for the proposition that West Virginia views pooling in solely a contractual sense rather 

than a cross-conveyance of property interests. The Court finds that the Boggess 

dedsion does not stand for that general proposition and did not directly address the 

issues presented in this case. 

70. 	 The ~ case is distinguishable. Boggess did not involve the operation of 

\lexecutive rights,lf All the parties were themselves, mineral interest participating owners 

in the subject parcels. Further, Boggess did not include the execution of oil and gas 

lease agreements which provided for pooling and/or unitization, After the subject oil 

and gas lease agreements were executed, some of the parties entered into a subsequent 

"so-called unitization agreement[,]" W.W. Boggess, who owned a l/lOth mineral 
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interest in a 116 acre tract, did not enter into a lease agreement and did not enter into 

the \\so-called unitization agreement[.]" No wells were drilled on or penetrated the 116 

acre tract, but a well was drilled on a 53 acre adjacent tract included in the "unitization 

agreement." W.W. Boggess was offered the opportunity to join in the unitization 

agreement, but declined to do so. W.W. Boggess, despite not owning any interest in the 

53 acre tract, claimed that production from that property violated his property interests 

through the unitization agreement. 

Upon the facts of that case, the Court determined that the rights at issue were 

contractual in nature and that Mr. Boggess had no contractual relationship with the 53 

acre tract and was not affected, or to be included/ in the subsequent unitization of that 

property with the 116 acre tract. Boggess had no legal or equitable ri-ght to the 

production from the 53 acres. The decision very weU may have been different had the 

oil and gas well actually been drilled upon the 116 acre tract in which Mr. Boggess did 

have an interest. On these limited facts, the ~$i Court held that, "the so-called 

unitization agreement [did] not affect a merger of title." 

71. 	 The present facts are different. The present case Involves the exercise of 

executive rights which are subject to strict fiduciary duties. Also, here there is no 

separate and subsequent unitization contract. The pooling and unitization language is 

included in the original lease agreement, which provides Defendant, Gastar its interest in 

the properties, and serves to create, as in the Illinois and Texas cases, a shared 

ownership in the oil and gas produced from the production unit. 
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72. 	 Defendant Gastar cites cases from Louisiana and Kentucky In support of their 

argument that the pooling and unitization of mineral interests is a matter of contract and 

not a cross-conveyance. 

73. 	 Particularly, Gastar cites Rice Bros. Mineral Corp. v. Talbott 7175. W.2d 515 (Ky. 

J986) which held that a lessor had the right to pool over the express objection of the 

holder of a 1/8 overriding royalty in a tract comprising 60% of the pooled unit, and that 

the non-consenting royalty owner's payment was properly calculated to be 7.5% (or 

60% of 1/8) of the entire production of the pool. 

74. 	 However, regarding requiring the overriding royalty interest holder's consent to 

pool said interest, the mce Court went on to state: 

"Here, appellant assigned its rights as lessee under the Baker lease as 

consideration for the appellee. Although appellant retained a one-eighth overriding 

royalty interest in the Baker lease as consideration for the assignment, it retained no 

ownership Interest In any oil and gas which is in place on the leasehold. Appellant's 

consent to the disputed voluntary pooling agreement, therefore, was not required by 

KRS 353.620, as it was not an \owner' of any \oil and gas interest' within the statutory 

meaning of those terms." Rice at 517. 

75. 	 The Court disagrees with Gastar's application of Rice to the present facts. First, 

the Rice Court was tasked with interpreting the application of a Kentucky ReVised Statute 

(Chapter 353.630), West Virginia does not have a simnar applicable pooling statute upon 

which the present Court can rely. 

20 



Further, the Rice Court's Opinion was based upon the appellant therein not being 

an "ownerll of any \\oil and gas interest./I Plaintiffs herein are indeed "owners" of an oil 

and gas interest, and not simply holders of an overriding royalty interest. As such, the 

present Court believes the Rice Court, applying the facts herein, would have reached an 

opposite result. 

76. 	 Gastar argues to the Court that requiring executive rights owner to secure the 

consent of non-participating royalty interest owners to pooling and unitization of their 

interests would result in economic catastrophe in the oil and gas industry, bringing the 

development of oil and gas property to a screeching halt. The Court disagrees with such 

apocalyptic prophesies. 

First, the Court does not believe that situations such as the limited one presented 

to the Court are so common that simply requiring the consent of non-partiCipating 

mineral interests owners before their mineral interests are pooled would bring a billion 

dollar Industry to a standstill. AgaJn, this specific issue is so rare In West Virglnia that no 

legal precedent has been set regarding the same. 

Second, negotiation between executive rights holders, known non-participating 

royalty interest owners and companies wishing to develop the mineral interests is of 

course available to obtain their consent. As are other provisions of West Virginia Code 

such as Partition of co-tenancies (37-4-1, et seq) and Court approved Leasing of Missing 

or Unknown Owners or Abandoning Owners (55-12a-l, et seq). 

77. 	 The Plaintiffs have sought declarations as to their rightsr status and other legal 

relations among the defendants and under the PPG/Gastar lease. 
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78. The Plaintiffs are seeking a determination as to the construction and validity of 

the PPG/Gastar lease agreement as it retates to the Plaintiffs' rights affected by that 

agreement. 

79. 	 The Issue regarding the right to pool and unitize the Plaintiffs' interests in the 

property are proper subject for declaratory judgment. 

80. 	 The Court finds that Defendant PPG, while having certain leasing rights as an 

executive rights holder, did not have unfettered rights. 

81. 	 Defendant PPG did not have the authority to permit the pooling of the Plaintiffs' 

mineral interests without first receiving consent from the Plaintiffs to do so. 

82. 	 Defendants PPG and Gastar have not established that they are entitled to 

summary judgment as a matter of law on the Plaintiffs' daims for damages at this 

time. Regardless, the Plaintiffs' claims include declaratory requests which are not tied 

to any particular issue of damage. 

83. 	 The Plaintiffs have, however, met their burdens In establishing that they were 

owed fiduciary duties by Defendant PPG and that Defendant PPG dld not have the 

authority to authorize Defendant Gastar to pool the Plaintiffs' mineral interests with 

other unrelated peoples interests into a pooling and production unit. 

Therefore, the pooling and unitization clause contained in the PPG/Gastar lease 

agreement and the Wayne/Lilly Production unit created under the authority thereof, is 

invalid and void until such time as the Plaintiffs' consent to and authorize those 

operations. 
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THEREFORE, the Defendants' Motions for Summary Judgment are DENIED with the 

exception of the issue of the Plaintiffs' interest in the Ada Parsons property, which is 

GRANTED. 

FURTHER, the Plaintiffs Motion for Summary Judgment is GRANTED with regard to the 

existence of fiduciary duties and the issue of pooling without consent. The Court cannot 

rule, as a matter of law, that all of the duties owed to the Plaintiffs have been violated by 

the actions of the Defendants, and cannot rule that Defendant, Gastar, owed a duty to the 

Plaintiffs and/or violated any such duty in this matter. Proceedings shall continue as to 

those issues. 

It is so ORDERED. 

The Clerk shall transmit a copy of this Order to all counsel of record. 

Dated this 1st day of April, 2016. 

>. 
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