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I. INTRODUCTION 

The West Virginia Oil and Natural Gas Association ("WVONGA") submits this brief in 

support of Petitioner Gastar Exploration, Inc. I WVONGA supports Petitioner's request for 

partial reversal 2 of the final order entered by the Circuit Court of Marshall County, West 

Virginia on April 1, 2016 (the "Circuit COllrt Order") to the extent that sllch order denied 

Petitioner's and Defendant PPG Industries, Inc.'s motions for summary judgment, granted 

Respondents' motion for summary judgment, and adopted the rule in Texas (the "Texas Rule"), 

which prohibits an executive rights owner (the "Executive") from pooling or unitizing3 oil and 

I Pursuant to West Virginia Rule of Appellate Procedure 30(b), WVONGA notified counsel of record for 
all parties of its intention to file an amicus curiae brief ("amicus brief'). WVONGA's counsel sought 
consent from all parties' counsel to file an amicus brief, and counsel for all parties except counsel for 
AppelleeslRespondents consented to this filing. Accordingly, WVONGA filed a Motion for Leave to File 
Brief of Amicus Curiae West Virginia Oil and Natural Gas Association contemporaneously herewith 
pursuant to West Virginia Rule of Appellate Procedure 30(a), (c). 

Pursuant to West Virginia Rule of Appellate Procedure 30(e), WVONGA represents that no counsel for a 
party to this action authored this brief in whole or in part. Moreover, no such counselor party made a 
monetary contribution specifically intended to fund the preparation or submission of this brief. Finally, 
no other person who would need to be identified under Rule 30(e) made such a monetary contribution. 

2 WVONGA does not support reversal of the circuit court's April 1, 2016 order to the extent that it 
granted Petitioner's and Defendant PPG Industries, Inc.'s motions for summary judgment regarding 
Respondents' interests in the mineral rights of Ada Parsons and her heirs, or held that an Executive owes 
a fiduciary duty to non-participating royalty interest holders. 

3 "Pooling is the combining of tracts or interests, or parts of tracts or interests, for facilitating more 
orderly development and production of oil, gas, and associated products. Reasons for pooling include 
more effective and efficient development[;] conservation of oil and gas; the elimination of unnecessary 
wells; the allocation of risks; the retention of leased acreage; the facilitation of directional or horizontal 
drilling; and most commonly the combination of enough land to form a standard drilling or spacing unit 
to enable the lessee to drill a well and to receive a full production allowable ...." Owen L. Anderson et 
a1., Hemingway Oil and Gas Law and Taxation § 7.13 (4th ed. 2004). Pooling involves combining 
"several separately-owned tracts ... together into a pooled unit to support one or more wells that none of 
the tracts alone would have been able to accommodate." Benjamin Holliday, New Oil and Old Laws: 
Problems in Allocation of Production to Owners ofNon-Participating Royalty Interests in the Era of 
Horizontal Drilling, 44 St. Mary's L.J. 771, 803 (2013). Unitization "means the joint operation of all or 
some part of a producing reservoir .... The purpose of unitization is to permit the entire field (or a very 
substantial portion of it) to be operated as a single entity, without regard to surface boundary lines." See 
6-9 Patrick H. Martin & Bruce M. Kramer, Williams & Meyers, Oil and Gas Law § 901 (LexisNexis 
Matthew Bender 2015) [hereinafter W & M]; see also Anderson et a1., supra, at § 7.13 ("'Unitization' 



gas that is subject to a nonparticipating royalty interest ("NPRI") without the consent of the 

owner of the NPRI (the "NPRI Holder"). 

This Court should partially reverse the Circuit Court Order and reject the Texas Rule 

because the legal basis for the Texas Rule, which is the ill-advised "cross-conveyance" theory 

discussed in more detail below, has been soundly rejected by the Supreme Court of Appeals of 

West Virginia.4 The legal underpinning of the Texas Rule is not found in West Virginia law and 

the circuit court's attempt to graft the Texas Rule onto our State's jurisprudence will have real 

and practical consequences for the oil and gas industry that could negatively affect oil and gas 

owners, lessees, producers, and the State of West Virginia itself. In practical terms, the Texas 

Rule would give any single NPRI Holder the disproportionate power to thwart oil and gas 

development by giving him or her the power to withhold consent to pool, which will cause 

significant royalty allocation problems in the affected units. Specifically, producers will not be 

able to determine what percentage of royalty is to be allocated to a non-consenting NPRI Holder, 

and ultimately, what royalties are to be allocated unit-wide. If the producer were to make a 

royalty allocation determination in the absence of NPRI Holder consent, it would do so at its 

own peril, as these questions would surely spawn litigation over royalty payments. Additionally, 

the Texas Rule tasks lessees with the unnecessary burden of negotiating with the Executive for 

lease terms, and also negotiating with all NPRI Holders for pooling. By requiring multiple 

negotiations for one modern lease, the Texas Rule needlessly complicates lease negotiations, 

creates the potential for inconsistent lease obligations, and exponentially increases the time and 

cost of lease acquisition for the industry and NPRI Holders. 

normally refers to the combination of mUltiple tracts to form a large unit for the purpose of conducting 
unified field-wide or partial field-wide operations to enhance the ultimate recovery ofoil or gas."). 

4 See infra Section III.A; Boggess v. Milam, 127 W. Va. 654, 34 S.E.2d 267 (1945); Lynch v. Davis, 79 
W. Va. 437, 92 S.E. 427 (1917). 
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Importantly, because the Texas Rule is contrary to West Virginia law, there are no 

meaningful remedies in West Virginia law to deal with the practical consequences that would 

arise from an NPRI Holder's refusal to pool.s Under current West Virginia law, the interests of 

non-consenting NPRI Holders cannot be partitioned pursuant to West Virginia Code Section 37

4-1 et seq. because they are not considered to be cotenants, joint tenants, or co-parceners in the 

oil and gas in place. 6 Thus, under the Texas Rule, any single NPRI Holder can withhold his 

consent to pooling and frustrate development of a unit, as he is not subject to the traditional 

remedy of partition. Given the costs and uncertainties of the novel litigation that such a refusal 

would necessitate, the practical consequence of a NPRI Holder's refusal to consent to pooling is 

that producers, all other owners in the planned pool, and even the State of West Virginia 7 may be 

deprived of the benefit of development. 

In sum, the Texas Rule is wholly contrary to West Virginia law, and the practical 

consequence of splicing it into this State's jurisprudence would be allowing NPRI Holders to 

frustrate oil and gas development with impunity. Accordingly, this Court should reverse the 

Circuit Court Order, reject the Texas Rule, and hold that the Executive still owns the exclusive 

right to lease on behalf of an NPRI Holder, which includes the right to pool and unitize. 

Exclusive means exclusive, and non-participating means non-participating. An NPRI Holder 

does not have the right to participate in bonus, delay rental, or development decisions. The 

5 Lack of consent under the Texas Rule would be most problematic in shallow formations like the 
Marcellus Shale. As discussed in Section III.B, infra, Marcellus Shale wells are ordinarily considered 
shallow wells and are generally not subject to statutory pooling. 

6 "[I]f mineral owners cannot agree on how to develop the mineral estate, the proper procedure is to seek 
partition." Cawthon v. CNXGas Co., LLC, No. 11-1231,2012 WL 5835068, *2 CW. Va. Nov. 16,2012) 
see also W. Va. Code Ann. § 37-4-1 (West 2016) ("Tenants in common, joint tenants and coparceners of 
real property, including minerals, ... shall be compelled to make partition ...."). 

7 As discussed in Section lILA. 1, infra, oil and gas production benefits the State of West Virginia and its 
citizens through severance tax revenue, economic investment, and job generation. 
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Court should not chip away at the Executive's right with the blunt instrument that is the Texas 

Rule. 

II. STATEMENT OF INTEREST 

Chartered in 1915, WVONGA is one of the oldest trade associations in West Virginia 

and is the only trade association serving the entire oil and natural gas industry. WVONGA's 

membership is comprised of approximately 225 companies, which include independent 

producers, fully integrated energy companies, and companies engaged in storage and 

transmission, distribution, production, gathering, processing, gas marketing, service and supply, 

and consulting and professional services. WVONGA's members operate in almost every county 

in West Virginia and employ thousands of people throughout the state, with payrolls totaling 

hundreds of millions of dollars annually. Its members have collectively invested billions of 

dollars in West Virginia to develop the Marcellus Shale play, own approximately 20,000 oil and 

gas wells, and operate over 15,000 miles of pipeline across the state. WVONGA's producer 

members account for approximately 85% of all oil and natural gas production in West Virginia. 

The Circuit Court Order impacts not only the litigants, but also mineral owners, other 

NPRI owners, and all other stakeholders in the oil and gas industry because it creates significant 

impediments to development and injects crippling uncertainty into development decisions. Data 

from WVONGA's members indicate that there are thousands upon thousands of individual NPRI 

Holders in West Virginia. One WVONGA member estimates that each one of its units contains 

an average of 50 to 100 NPRI Holders. 8 Accordingly, if the Texas Rule were to be adopted by 

8 In concluding that NPRI Holders are "rare," the circuit court failed to consider the highly fractionalized 
nature of mineral interests in areas where mineral development is prevalent, such as in West Virginia. 
See Phillip E. Norvell, 16 E. Min. L. Found. § 12.01 (June 1995), 1995 WL 1051543 ("Highly 
fractionalized ownership of severed mineral titles is endemic to areas where coal, oil and gas production 
and exploration are prevalent. The geometric increase in ownership of a severed mineral interest that 
occurs with each passing generation by testate and intestate succession, resulting in greater fractional 
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this Court, such a ruling would be contrary to existing West Virginia law and would have a 

profound and detrimental impact on not only WVONGA's oil and gas producing members, but 

also the thousands of West Virginians who receive monthly royalty checks from these producers. 

Therefore, WVONGAjoins Petitioner in seeking pm1ial reversal of the Circuit Court Order. 

III. 	 ARGUMENT 

A. 	 The Texas Rule Is Contrary To West Virginia Law And Its Post Hoc Adoption 
Would Have Numerous, Negative Consequences On Oil And Gas Development. 

The legal underpinning of the Texas Rule has been rejected by the Supreme Court of 

Appeals of West Virginia and the circuit court's post hoc attempt to insert it onto West Virginia 

law will cause a host of problems for lessees and producers that, practically speaking, will 

ultimately give NPRI Holders the ability to thwart oil and gas development in the State with 

impunity. 

Under long-standing West Virginia law, it is the Executive's exclusive province to make 

leasing decisions on behalf of NPRI Holders to facilitate mineral development. The Executive 

has the exclusive power to negotiate key lease terms dictating how the subject minerals may be 

developed, what depths can be developed, the drilling and development activities in which the 

lessee may engage, the primary term of the lease, the delay rentals to be paid, the royalties to be 

paid from production, and shut-in royalties to be paid in lieu of production, to name a few. See 

Lee Jones, Jr., Non-Participating Royalty, 26 Tex. L. Rev. 569, 569 (1948) (stating that an NPRI 

"does not carry with it the right to participate in the execution of, the Bonus payable for, or the 

delay rentals to accrue under, oil, gas, and mineral leases executed by the owner of the mineral 

fee estate"). 

ownership, i.e., more owners of diminished fractional interests, impedes the development of coal, oil and 
gas prospects."). 
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Under West Virginia law, pooling and unitization agreements are merely a consolidation 

of contractual rights. See Boggess v. Milam, 127 W. Va. 654, 661, 34 S.E.2d 267,270 (1945) 

(holding that a unitization agreement consolidated contractual interests and did not effect a 

merger of title). In contrast to the contract theory set forth in Boggess, the Texas Rule is a 

consequence of the cross-conveyance theory,9 which West Virginia has soundly rejected. 10 Thus 

9 Jurisdictions addressing the nature of voluntary pooling and unitization have generally adopted either 
the cross-conveyance theory or the contract theory. See 2-19 Bruce M. Kramer and Patrick H. Martin, 
The Law of Pooling and Unitization, § 19.02 (LexisNexis Matthew Bender 2015) ("Two different 
theories have been developed to describe the nature of the unitized title where the parties to a voluntary 
pooling and unitization agreement have not specified if they intended to convey property rights in the 
pooled or unitized area. These two theories have been labeled the cross-conveyance (cross-assignment) 
theory and the contract theory."). Under the cross-conveyance theory, if a pooling or unitization 
agreement affects Blackacre and Whiteacre, the agreement has "the effect of conveying to the owner of 
Blackacre some interest in Whiteacre and of conveying to the owner of Whiteacre some interest in 
Blackacre." 6-9 W & M § 929. In contrast, under the contract theory, "the agreement ha[s] the effect 
merely of giving each owner a contract right to share in the production from premises other than those he 
has contributed to the agreement." ld. 

10 As the Supreme Court of Texas explained, the cross-conveyance theory forms the entire basis of the 
Texas Rule: 

[T]he reason of the [Texas Rule] is that where mere executive rights are 
conferred or reserved, there is no intention evidenced to vest authority to 
convey a royalty interest reserved or the royalty interest attributable to 
the minerals leased and to hold that such holder can unitize or pool the 
interest would allow him to convey such royalty interest because a 
unitization of the royalty and minerals under different tracts effects a 
cross-conveyance to the owners of minerals under the various tracts of 
royalty or minerals so that they all own undivided interests under the 
unitized tract in the proportion their contribution bears to the unitized 
tract. 

Minchen v. Fields, 345 S.W.2d 282,285 (Tex. 1961) (quotation marks and citation omitted). This Court 
has already considered-and rejected-the cross-conveyance theory behind the Texas Rule; instead, it 
has adopted the alternative, contract theory of pooling and unitization. See Boggess, 127 W. Va. at 661, 
34 S.E.2d at 270 ("We are not of the opinion that in the instant case the land was merged: there was a 
merger of contractual obligations, the lessors agreeing to treat the two leases as covering one boundary so 
far as the lessee's obligation to develop was concerned, and the lessee agreeing to divide the payment of 
royalty on the basis of the fractional acreage interest in the oil and gas .... In our opinion, the so-called 
unitization agreement does not effect a merger of title. .. It consolidates only the contractual interests 
under the leases ...."); Lynch, 79 W. Va. 437, 92 S.E. 427 (rejecting the argument that apportioning 
royalties among several owners of separate parcels comprising a 54-acre tract for which the owners had 
executed a community lease effectuated a conveyance of one owner's interest to the others), distinguished 
by Walker v. W. Va. Gas Corp., 121 W. Va. 251, 3 S.E.2d 55 (1939). Although the circuit court 
attempted to distinguish Boggess from a situation in which the Executive executes an oil and gas lease 
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there is neither a legal basis nor a practical reason for abandoning the contract theory, or treating 

pooling and unitization any differently than all the other lease terms that the Executive may 

negotiate on behalf of the NPRI Holder(s). "Since the executive has authority to execute leases 

in which he fixes the terms with respect to bonus, delay rental, drilling obligations, shut-in 

royalty, length of primary term and numerous other matters, there is little reason not to let him 

negotiate a pooling clause too, especially in view of their prevalence today." 2-3 W & M § 339. 

Pooling and unitization are standard lease terms that, like all other lease terms, fall within 

the province of the Executive's powers. As one commentator explained, by definition, the 

executive right includes the right to enter into a customary lease, and as pooling and unitization 

are customary, the executive clearly has the power to execute pooling and unitization provisions: 

Executive rights should include rights to make customary leases. 
The parties who created the executive right generally will have 
contemplated the use of customary lease forms, and today the 
customary lease includes a pooling clause. Courts should 
recognize that executive power to lease includes power to include 
customary pooling and unitization clauses. Why should 
nonexecutives have to ratify pooling clauses when courts do not 
require ratification of potentially more damaging leases? Here, 
courts should recognize executive rights to pool and unitize 
without ratification by nonexecutives. 

Joshua M. Morse III & Jaimie A. Ross, New Remedies for Executive Duty Breaches: The Court 

Should Throw J. R. Ewing Out ofthe Oil Patch, 40 Ala. L. Rev. 187,205 (1988).11 

providing for pooling and unitization in a tract burdened by NPRI Holders, the Boggess court's express 
holding that a voluntary unitization agreement does not effect a merger of title, but only a merger of 
contractual obligations, applies just as forcefully to this case. Thus, the legal predicate that gave rise to 
the Texas Rule, i.e., the cross-conveyance theory, has been rejected by the Supreme Court of Appeals of 
West Virginia. It is axiomatic that any rule based upon the rejected predicate of the cross-conveyance 
theory is incompatible with West Virginia law and cannot stand. 

\l Under West Virginia law, parties to a contract are presumed to have contemplated that new methods 
and technologies would be used, absent an agreement to the contrary. See Bassell v. W Va. Cent. Gas 
Co., 86 W. Va. 198, 198, 103 S.E. 116, 117 (1920) ("Parties to contracts are held, in the absence of 
agreements to the contrary, to have contemplated modifications of their relations under their contracts, by 
the development of improvements and new methods in the progress of science and invention. "); 
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1. 	 The Texas Rule Will Create Intractable Royalty Allocation Problems That 
Could Negatively Impact Development. 

When the Texas Rule is grafted onto West Virginia law, practical problems arising from 

the incompatibilities between the two will create numerous negative impacts on oil and gas 

development. Most notably, adoption of the Texas Rule would lead to a royalty allocation 

nightmare if a producer opts to develop tracts burdened by non-consenting NPRI Holders. 

Without a binding pooling provision specifying how royalties are to be allocated,12 producers 

would be left with the difficult question of how to allocate royalties across the unit. "[T]here is a 

dearth of authority 'addressing the issue of how to account to the owner of an interest in a tract 

that is not subject to a pooled unit when a horizontal well is producing from multiple tracts. '" 

Holliday, supra, at 810 (citation omitted). For instance, non-consenting NPRI Holders might go 

so far as to demand to be paid a pro-rata share from all production in a unit, or all production in a 

horizontal well bore traversing multiple tracts. In the absence of consent to royalty allocation, 

should production be allocated on an acreage basis? On a lateral footage basis? How are these 

calculations to be performed? One commentator insightfully summarizes the producer'S 

perspective when faced with this uncertain calculus: 

Such NPRI owner elections expose the operator to massive 
uncertainty as to the potential royalty burdens. At the heart of this 
confusion is the question-Who shall bear the burden of potential 
excess royalty? The operator is now faced with the potentially 
ruinous question-If we drill the wells, who gets what? ... How 
are such royalty calculations to be measured? 

Armstrong v. Md. Coal Co., 67 W. Va. 589,608,69 S.E. 195,203 (1910) ("The [mineral] owner is not 
limited to such appliances as existed at the time of the grant; he may freely employ the means of 
invention; he may erect all adequate modern machinery for mining and draining."). 

12 Among other benefits, voluntary pooling and unitization allows parties to specifY how royalties from 
production will be allocated. See 6-9 W & M § 929. Under a pooling agreement, "[t]he proceeds of 
production from the pooled unit are ... allocated amongst the various mineral and royalty owners on an 
agreed upon basis, most commonly based on the percentage of the tract in question to the unit as a whole 
on a surface acreage basis." Holliday, supra, at 782. 
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Holliday, supra, at 805-06. 

If a producer attempts to answer any of these difficult questions itself, the producer does 

so at its own great peril. It is a forgone conclusion that any answer to these questions would give 

rise to royalty litigation, thereby increasing a producer's risk exposure and cost, and further 

discouraging development. As litigants, judges, and juries grappled with the complex issues 

presented, producers would be left to deal with the potential for contradictory rulings from West 

Virginia's various circuit courts, further fanning the flames of royalty litigation. 

Unfortunately, the negative effects of the Texas Rule would also be felt by the vast 

majority of mineral owners who desire development and who have consented to pooling and 

unitization: 

When drilling projects are delayed or abandoned due to uncertainty 
as to royalty allocations amongst unpooled NPRI owners, all 
mineral interest owners in the proposed unit lose the opportunity to 
have their minerals developed. This is particularly troubling when 
you consider that a relatively small, minority, non-executive 
interest is able to frustrate the intent of those executive interest 
owners in developing their mineral estates, and not solely for the 
tract burdened by the NPRL 

Holliday, supra, at 819. 

Additionally, the State of West Virginia would likely suffer a decrease in severance tax 

revenue and a decline in other economic benefits where drilling projects are delayed or 

abandoned due to non-consenting NPRI Holders. See W. Va. Code Ann. § 11-13A-3a (West 

2016) (imposing a severance tax of 5% on the gross value of natural gas or oil produced); id. at § 

11-13A-5a (dedicating 5% ofthe oil and gas severance tax proceeds from Section 11-13A-3a for 

the use and benefit of West Virginia counties and municipalities); id. at § 11-13V-4 (imposing an 

additional severance tax of 4.7 cents per mcf of natural gas produced after November 30, 2005 
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for deposit into the Workers' Compensation Debt Reduction Fund); 13 Amy Higginbotham et aI., 

The Impact of the Natural Gas IndustlY and the Marcellus Shale Development in West Virginia 

in 2009 1 (Dec. 2010) 14 ("In 2009 the oil and natural gas industry in West Virginia employed 

9,869 individuals and paid over $551.9 million in wages. The economic activities of the industry 

in 2009 generated a business volume impact of over $12 billion in the state's economy and 

created approximately 24,400 jobs. The economic impact of the Marcellus Shale development in 

the state in 2009 was calculated to be $2.35 billion of business volume and accounted for the 

generation of 7,600 jobs. "). 

In sum, the uncertainty of royalty allocation under the Texas Rule could effectively bring 

horizontal well development to a halt. "[O]perators face the prospect that competing claims to 

royalties from horizontal wells may create economic burdens that prevent such projects from 

ever becoming profitable. Rather than gamble, such projects are delayed or abandoned. In such 

instances, operators must absorb enormous sunk costs in terms of lease acquisition and land 

related expenses that will never be recouped." Holliday, supra, at 818. 

\3 According to data from a presentation that representatives of the West Virginia Department of Revenue 
gave to the Joint Select Committee on Tax Reform Severance Taxes & Property Tax, the following 
summarizes the amount of severance tax revenue from oil and natural gas received in fiscal year 2014: 

Regular State Workers' Local Government Total Severance 
Severance Tax Compensation Debt Tax Distribution Tax 

Reduction Fund 
Natural Gas $160,006,036.00 $42,732,859.00 $954,523.00 $203,693,418.00 
Oil $25,773,482.00 $25,773,482.00 
Total $185,779,518.00 $42,732,859.00 $954,523.00 $229,466,900.00 

See Mark B. Muchow et aI., West Virginia Department of Revenue, Joint Select Committee on Tax 
Reform[.] Severance Taxes & Property Tax at 18 (Sept. 14, 2015) available at 
http://www.legis.state.wv.us/legisdocs/20 15/committee/interimlT AXITAX_20 150914092541.pdf (last 
visited July 31, 2016). 

14 This report is available at: http://energyspeakswv.com!ResourceslDocs/Studies/ 
Economic%20Impact%20ofl'1020the%20Marcellus%20Shale%202009%2OFINAL.pdf (last visited July 
31,2016). 

10 


http://energyspeakswv.com!ResourceslDocs/Studies
http://www.legis.state.wv.us/legisdocs/20


2. The Texas Rule Needlessly Complicates The Lease Acquisition Process. 

By requiring lessees to seek consent to pool from Executives and NPRI Holders,15 the 

Texas Rule creates additional impediments to development by further fragmenting decision

making power and increasing the number of parties to the lease contract. Implementation of the 

Texas Rule could also expose lessees to inconsistent lease obligations in situations where the 

Executive consents to pooling but the NPRI Holder does not. Additionally, lessees might not be 

willing to pay lease bonus money to Executives until there is some certainty that NPRI Holders 

will also consent to pooling. Moreover, by exponentially increasing the number of parties 

involved in leasing decisions, the Texas Rule increases the likelihood that some of those parties 

will impede development. "[I]t is common experience that when oil and gas interests are owned 

by numerous persons, negotiating a lease acceptable to all owners can be a nightmare for 

everyone concerned." Donahue v. Bills, 172 W. Va. 354, 356, 305 S.E.2d 311, 312 {I 983). 

Historically, these problems have been avoided in West Virginia because the Executive 

has the broad, discretionary, and most notably, exclusive power to negotiate all lease terms. 16 In 

IS An NPRI is merely a right to a share in production proceeds without deduction of production expenses. 
See Davis v. Hardman, 148 W. Va. 82,90, 133 S.E.2d 77,81 (1963); 8-N W & M (defining an NPRI as 
"an expense-free interest in oil or gas, as, if and when produced. The prefix 'non-participating' indicates 
that the interest does not share in bonus or rental, nor in the right to execute leases or to explore and 
develop."); Jones, supra, at 569 ("Non-participating royalty has a well-understood meaning in the oil 
industry. It may be defined as an interest in the gross production of oil, gas, and other minerals carved 
out of the mineral fee estate as a free royalty, which does not carry with it the right to participate in the 
execution of, the [b]onus payable for, or the delay rentals to accrue under, oil, gas, and mineral leases 
executed by the owner of the mineral fee estate."); see generally Andrew S. Graham et al., One Stick in 
the Bundle: Characterizing Nonparticipating Royalty Interests Under West Virginia Law, 117 W. Va. L. 
Rev. 519 (2014). 

16 The executive right is the exclusive power to enter into a lease for mineral development on behalf of a 
royalty or other non-executive interest owner. See Donahue, 172 W. Va. at 355-56, 305 S.E.2d at 312 
("[T]he reservation clause in the deed that permits the Bills to enter into leases constitutes an agency 
coupled with an interest. In oil and gas law[,] this ancient device is known as the 'executive right."') 
(citation omitted); see also Thomas Franklin McCoy, Mineral Interests and the Executive Right in West 
Virginia, 66 W. Va. L. Rev. 221,221 n.2 (1964) ("The term 'executive right' is used to designate the right 
to execute oil and gas leases on premises affected by a royalty or non-executive interest."); Patrick H. 
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Donahue, this COLlrt held that the executive right "constitutes an agency with an interest" 17 and 

explained that 

[t]he agency coupled with an interest has numerous uses, but one 
of those uses is to guarantee in advance, by an appropriate 
agreement, that parties who must acquiesce to the consummation 
of a business deal will do so at the appropriate time and in the 
appropriate form. 

172 W. Va. at 355-56, 305 S.E.2d at 312. The Donahue Court further explained that by 

including a reservation of the executive right in the deed from the Bills to the Donahues,I8 "it 

was obviously contemplated by the parties ... that the Bills would be allowed to conduct 

negotiations on behalf of the Donahues in order to facilitate a harvesting of the mineral interest." 

[d. at 356, 305 S.E.2d at 312. Thus, the Executive has the sole power to make leasing decisions 

and "consummat[ e] a business deal" on behalf of non-executives. 

Under the Texas Rule, however, lessees must negotiate with the Executive and the NPRI 

Holders. And what happens if the Executive and NPRI Holder disagree as to pooling in the very 

same lease? This "too many cooks in the kitchen" dilemma frustrates a primary purpose behind 

Martin, Unbundling the Executive Right: A Guide to Interpretation of the Power to Lease and Develop 
Oil and Gas Interests, 37 Nat. Resources J. 311, 315-16 (1997) ("The essence of the executive right, 
which may also be thought of as the executive power, is the power to grant a lease from which persons 
other than the lessor will enjoy royalty or other lease payments."); 2-3 W & M § 338. 

17 An agency coupled with an interest is defined as "[a] relationship in which one party holds an 
irrevocable power to take action on behalf of another to protect a legal or equitable title or to secure 
performance of a duty apart from any duty owed to the holder by the grantor of the power." Agency, 
Black's Law Dictionary (lOth ed. 2014). Those holding an agency coupled with an interest generally 
have significant discretion in their decision making. See Syl. Pt. 5, Drake v. O'Brien, 99 W. Va. 582, 130 
S.E. 276 (l925) ("Where the grantee of a power coupled with an interest is vested with a discretion as to 
the manner and method of executing the same, the law is satisfied with a substantial compliance with the 
terms ofsaid power, and a court ofequity, in the absence offraud, vel)' rarely interferes."). 

18 In Donahue, "the grantors reserved one-half of the minerals 'with the right to lease' and exploit. The 
court found that even though the reservation did not specify that the executive right extended to the entire 
mineral estate, it did by implication. The court reasoned that otherwise there was no need to put the 
language in the reservation, since clearly the grantors had the right to lease the one-half of the reserved 
minerals." Morse & Ross, supra, at 189. In other words, due to the vel)' fact that there was an express 
reservation, the Court found that the grantors reserved 100% of the executive rights to all of the minerals. 
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creation of an executive right: the centralization of decision-making power. See Morse & Ross, 

supra, at 197 ("Parties creating executive powers recognize that one person can lease land more 

efficiently than can a group of individuals, each of whom executes separate leases for 

themselves. . Mineral purchasers may acquire executive rights to insure leasing and 

exploitation. This prevents owners of undivided, nonacquired interests from delaying 

development by absence or recalcitrance."). 

Vesting the NPRI Holder with the right to accept or reject pooling and unitization 

conflicts with the very nature and purpose of an NPRI. If an NPRI Holder does not possess the 

right to consent to development or engage in development himself, then clearly, the NPRI Holder 

should not be vested with the corollary power to thwart development by refusing to pool. The 

right to royalty possessed by the NPRI Holder is a very slender reed in the "bundle of sticks" that 

comprise mineral ownership, 19 and by definition, the NPRI Holder can neither consent nor object 

to development decisions. "As horizontal drilling and pooling increase, the implications of 

Texas's expansion of NPRI owners' powers pursuant to outdated rationales developed in the 

vertical well era will only become more evident. Such expansion has granted the NPRI owner 

power over development decisions at levels once thought the sole domain of the executive rights 

owner." Holliday, supra, at 803. 

19 As one commentator explains, 

The mineral estate consists of five interests: "( 1) the right to develop (the 
right of ingress and egress), (2) the right to lease (the executive right), (3) 
the right to receive bonus payments, (4) the right to receive delay rentals, 
(5) the right to receive royalty payments." These attributes, when taken 
together, are often referred to as a "bundle of sticks," and it has been 
recognized that individual "sticks" can be sold while others are retained. 

Christopher Kulander, Big Money vs. Grand Designs: Revisiting the Executive Right to Lease Oil & Gas 
Interests, 42 Tex. Tech L. Rev. 33, 34 (2009). 
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In sum, by impennissibly divesting the Executive of the exclusive right to lease and 

vesting the NPRI Holder with leasing power, the Texas Rule unjustifiably complicates lease 

negotiations, thwarts the primary purpose of the executive right, and creates an overwhelming 

impediment to lease acquisition and therefore oil and gas development in West Virginia. 

3. 	 The Texas Rule Would Cast Uncertainty On Past Pooling Decisions Made 
By Executive Rights Owners. 

It has been long-settled in West Virginia law that Executives have the exclusive right to 

lease. See supra Section III.A.2. Thus, it is neither mandatory nor customary for lessees to 

obtain consent to pool from NPRI holders. If the Circuit Court Order is affirmed and the Texas 

Rule is adopted in West Virginia, what does this mean for all the NPRIs that are currently pooled 

pursuant to valid and subsisting oil and gas leases previously executed by Executives? Do 

producers have to seek post hoc consent from NPRI Holders for current production? What if 

NPRI Holders refuse to consent to pool oil and gas that is currently being pooled? How would 

royalties be allocated for current production and would any NPRI Holders have an obligation to 

refund royalties already paid? Must producers in this untenable situation suspend all royalty 

payments to all owners until the courts determine the proper royalty allocation? All these 

questions would undoubtedly lead to further litigation as stakeholders grapple with the 

(im)practical implications created by the Texas Rule. 

4. 	 Texas Itself Is Backpedaling From The Mess It Created With The Texas 
Rule. 

One needs to look no further than Texas to discover that the Texas Rule is problematic: 

while Texas courts have been retreating from the Texas Rule since its inception, the Texas 

Legislature has tried-and failed-to mitigate the royalty allocation quagmire created by the 

rule. 
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As one authoritative treatise notes, "the Supreme Court of Texas appears to have 

embarked on the difficult and tortuous course of ameliorating the adverse effect of Brown v. 

Smith on a case-by-case basis. 2o While the court should be commended for seeking to 

accomplish this objective-even by a process of backing and filling-the court should overrule 

Brown v. Smith . ..." 2-3 W & M § 339 (quoting Howard R. Williams, Stare Decisis and the 

Pooling of Nonexecutive Interests in Oil and Gas, 46 Tex. L. Rev. lOB, 1029-30 (1968». 

While this gradual chipping away of the Texas Rule may eventually ameliorate its harmful 

effects, "the reasoning involved in this process appears tortuous and uncertainties are unduly 

prolonged," and the process has involved the drawing of "petty distinctions." Id. (quoting 

20 Howard R. Williams, Patrick H. Martin, and Bruce M. Kramer cite numerous, contradictory cases in 
support oftheir proposition that Texas has been steadily retreating from the Texas Rule. See 2-3 W & M 
§ 339 (quoting, in part, Howard R. Williams, Stare Decisis and the Pooling ofNonexecutive Interests in 
Oil and Gas, 46 Tex. L. Rev. 1013, 1019-27 (1968» (citing, among other cases, Minchen, 345 S.W.2d 
282 (holding that where Minchen owned a defeasible term nonexecutive mineral interest in a certain tract 
of land ("the Minchen land") and his executive executed a consolidated lease for 802.6 acres, which 
included the Minchen land, Minchen's interest expired because there was no production on the Minchen 
land and production on other tracts included in the consolidated lease did not extend Minchen's interest 
into its secondary term, and also holding that even though Minchen did not ratifY the consolidated lease, 
which would have unitized and pooled his interest with the other mineral owners in the 802.6 acres, he 
was nonetheless entitled to receive a share of the oil-payment bonus during the life of his defeasible term 
mineral interest in proportion to the mineral acres owned by him); Montgomery v. Rittersbacher, 424 
S.W.2d 210 (Tex. 1968) (holding that because the NPRl Holder ratified a lease containing a pooling and 
entirety clause, he was entitled to share in production that did not occur on his tract, and also holding that 
there was "no distinction between the pooling clause, insofar as it has the effect of changing the aggregate 
ownership of the non-participating royalty owner, and the entirety clause, which, in effect, would allow 
the holder of the executive rights to either diminish or enlarge the ownership of that of the royalty owner. 
In either case, the consent of the owner must be obtained."); Matthews v. Sun Oil Co., 425 S.W.2d 330 
(Tex. 1968) (holding that the executive owner was authorized to execute a community lease which 
allowed production on one tract to extend the lease into its secondary term with respect to a second tract 
upon which there was no production, but was not authorized to pool the royalty interests in both tracts); 
and Union Pac. Res. Corp. v. Hutchison, 990 S.W.2d 368 (Tex. App. 1999) (holding that the assignee of 
a lease had the power to pool the non-executive, overriding royalty interest that the assignor reserved, 
even though the assignment was silent as to whether the assignee could pool the assignor's reserved 
overriding royalty interest». 
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Williams, supra, at 1015).21 Furthermore, this backpedaling is happening in a fragmented, ad 

hoc manner and there is no common law solution.22 The fact that the very court that created the 

Texas Rule is now seeking to demolish it demonstrates that the Texas Rule should not be 

adopted in West Virginia. 

Furthermore, in an attempt to resolve the numerous royalty allocation issues stemming 

from the Texas Rule, in House Bill 2087, the Texas Legislature attempted to define the royalty 

obligations that an operator would owe to a non-consenting NPRI Holder owning an interest in a 

tract that was penetrated by a horizontal wellbore traversing several other tracts. See Holliday, 

21 One prime example of the Supreme Court of Texas's backpedaling can be found in its attempt to 
grapple with the gamesmanship in which non-executive owners can engage when deciding whether to 
ratify a pooling and unitization provision: 

If the executive includes a pooling clause in his lease of Blackacre and 
the lessee elects to pool Blackacre with Whiteacre (or, presumably, if the 
executive executes a "consolidated lease" affecting both Blackacre and 
Whiteacre), owners of nonexecutive interest in Blackacre may "ratify" 
the pooling or "consolidation" and claim the benefit thereof. 
Montgomery v. Rittersbacher would appear to indicate that the 
nonexecutive owner may wait a substantial period of time until the 
economic benefits vel non of ratification are obvious .... 

Nugent [v. Freeman] indicates that the nonexecutive owner may not wait 
''three years and three months after oil [is] known by [him] to be 
produced" from Whiteacre, during which time all royalty was paid to 
owners of interest in Whiteacre and the consolidated lease was 
"completely developed." The majority opinion in Montgomery makes no 
reference to Nugent in connection with the time element. . .. So it is far 
from clear just how long the nonexecutive owner may wait to ratify. 

2-3 W & M § 339 (quoting Williams, supra, at 1028). 

22 In Browning Oil Company v. Luecke, one Texas Court of Appeals ,attempted to address how royalties 
should be allocated absent consensual pooling and unitization. See Browning Oil Co. v. Luecke, 38 
S.W.3d 625 (Tex. App. 2000). The Luecke court held that when there is no valid pooling or unitization, 
rather than allowing unpooled parties to claim a full share of production from an entire horizontal well, 
royalties should be limited to the production obtained from the tract in which the unpooled parties own an 
interest, and should be paid "as specified in the lease, compelling a determination of what production can 
be attributed to their tracts with reasonable probability." Id. at 647; Holliday, supra, at 807. However, 
this decision does not resolve the royalty allocation issue in Texas because it is not controlling in all 
Texas jurisdictions. Furthermore, the term "reasonable probability" is open to interpretation, and 
therefore, to litigation. 
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supra, at 806-807. The proposed legislation "sought to create a rebuttable presumption that the 

amount of production from a given tract could be determined by finding the proportionate share 

of the total perforated wellbore underlying the tract in question, i.e., the portion underlying the 

tract burdened by the non-consenting NPRI owner," and would apply to NPRI Holders who have 

not ratified or consented to pooling. See id. at 808. Unfortunately, the Texas bill died before 

ever coming to a vote. See id. As a result, the royalty allocation challenges arising from the 

Texas Rule continue to mount. Clearly, a judicially created doctrine that the legislature must 

counteract is not worth adopting in the first instance. 

B. 	 There Are No Meaningful Remedies Against NPRI Holders Who Have The 
Immutable Power To Reject Pooling Under The Texas Rule. 

If the Texas Rule were tacked onto West Virginia law, oil and gas owners who desire 

development would have no meaningful statutory or common law remedy against an obstinate 

NPRI Holder who refuses to consent to pooling and unitization for shallow well development.23 

NPRI Holders suddenly vested with the right to refuse pooling would appear to be invincible 

under the law. 

First, an NPRI Holder is considered to be "partition proof' and cannot be divested of his 

interest through the partition process because an NPRI is deemed to be a non-possessory interest 

23 One way to solve the problem presented by the Texas Rule that would further clarify the rights of all oil 
and gas owners (not just NPRI Holders and Executives) would be for the Supreme Court of Appeals to 
affirm the legal principles set forth in the April 15, 2016 "Order Granting Summary Judgment On 
Declaratory Judgment Action" from the Tyler County Circuit Court in the case styled as American 
Energy - Marcel/us, LLC v. Mary Jean Templeton Poling et aI., Civil Action No. IS-C-34H. See Notice 
of Appeal, Ex. A for a copy of the Poling order. In the Poling case, the Circuit Court held that the grant 
of a basic lease impliedly conveyed to the lessee the right to pool the lease. Specifically, the Court held 
that a valid and subsisting lease that did not contain an express pooling clause nonetheless contained an 
implied right to pool. See Notice of Appeal, Ex. A. Central to the Order is the finding that traditional 
vertical wells cannot develop deeper shale formations in an economically viable manner and that the right 
to pool effectuates the entire purpose of an oil and gas lease: oil and gas production. In making its ruling, 
the Court relied upon the law of implied covenants, implied rights, and public policy. Clearly, if this 
Court were to affirm the Poling court's holding, NPRI Holder consent would not be required in order for 
a lessee to pool or unitize, as the lessee would have the implied right to do so without any authorization 
from an Executive or other owner. 
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and an NPRI Holder is not a cotenant vis-a-vis other mineral owners.24 West Virginia's time

tested partition statute provides a remedy for settling intractable disagreements among cotenants 

in oil and gas. W. Va. Code Ann. § 37-4-1 et seq. (West 2016). "[I]f mineral owners cannot 

agree on how to develop the mineral estate, the proper procedure is to seek partition." Cawthon 

V. CNX Gas Co., No. 11-1231,2012 WL 5835068, *2 (W. Va. Nov. 16,2012). However, the 

remedy of partition is not available as against NPRI Holders, as they are not subject to the 

statute. The partition statute only provides the remedy of partition to cotenants, joint tenants, and 

coparceners, none of which describe an NPRI Holder. W. Va. Code Ann. § 37-4-1 (West 2016). 

Presumably, the partition statute does not extend to the NPRI Holder because he has no power to 

lease, and thus cannot foment any disagreement as among his co-owners. However, where the 

Texas Rule gives NPRI Holders the sudden right to consent to or reject pooling, the "partition 

proof" NPRI Holder can do so with impunity.25 

24 See Collins v. Stalnaker, 131 W. Va. 543, 554, 48 S.E.2d 430, 436 (1948) (holding that two brothers 
who held only royalty interests "held no tenancy in common with the appellant, Clara Stalnaker," who 
owned an interest in the minerals in place, and therefore, that the two brothers were "not entitled to 
partition ...."); McCoy, supra, at 229 ("It should be borne in mind that the owner of a royalty interest 
has no present or prospective possessory interest in the land; that he owns no part of the minerals, as such, 
in place; that he does not become a cotenant in the mineral estate; and that his interest is merely a present, 
vested incorporeal interest in the land carry with it only a right to the stated proportion of the gross 
production."); Cales v. Ford, 126 W. Va. 158, 172,28 S.E.2d 429,436 (1943) ("[T]he right to possession 
is the test of the right to partition."); see generally Graham et aI., supra, at 541-46. 

25 To the extent that West Virginia Code Section 55-12A-l et seq. would allow a petitioner to obtain a 
pooling or unitization agreement covering the interest of an NPRI Holder, the statute would only afford 
relief if the NPRI Holder qualified as an "abandoning owner" or as an "unknown or missing owner" as 
defined in Section 55-12A-2. See W. Va. Code Ann. § 55-l2A-2(1) (West 2016) (defining an 
"abandoning owner" as "any person, vested with title to any interest in minerals, who is proved to have 
abandoned the interest, that is, to have relinquished any right to possess or enjoy the interest with the 
expressed intention of terminating ownership of the interest, but without vesting the ownership in any 
other person."); id. at § 55-12A-2(5) (defining an "unknown or missing owner" as "any person, vested 
with title to any interest in minerals, whose present identity or location cannot be determined from the 
records of the clerk of the county commission, the sheriff, the assessor and the clerk of the circuit court in 
the county in which the interest is located or by diligent inquiry in the vicinity ofthe owner's last known 
place of residence, and shall include such owner's heirs, successors and assigns not known to be alive"). 
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Second, West Virginia law does not appear to recognize that NPRI Holders owe a duty to 

the other mineral owners in the commonly owned tract. 26 Accordingly, other mineral owners 

frustrated with an NPRI Holder's refusal to consent to pooling currently have no statutory or 

common law claims that would allow them to seek legal redress against a stubborn NPRI Holder 

who has refused to consent to pooling and unitization.27 While mineral owners and lessees could 

attempt to bring novel litigation against non-consenting NPRI Holders, doing so would be 

speculative, costly, and may not result in the desired relief. 

Finally, West Virginia lacks a compulsory pooling statute that regulates pooling in all 

sub-surface formations, and thus there are generally no statutes or regulations that would counter 

an NPRI Holder's refusal to cooperate in shallow well development. 28 Accordingly, if the Texas 

26 This makes sense, as an NPRI Holder, by definition, lacks all other incidents of mineral development, 
including the rights to lease and develop, and therefore, does not have the power to make decisions that 
affect the interests of other mineral owners. See supra Section III.A.2. Accordingly, the Texas Rule is 
problematic because it confers a portion of leasing power upon NPRI Holders without an attendant duty 
to exercise such power in a manner that does not oppress other mineral owners. 

27 Contrast the duty-free NPRI Holder with the Executive, who owes a "fiduciary duty" to the NPRI 
Holder(s), which serves to protect the NPRI Holder's interests. See Donahue, 172 W. Va. at 356, 305 
S.E.2d at 313 (1983) (holding that Executives are fiduciaries for non-executive interest owners and "will 
be held to strict fiduciary standards"). 

28 Under West Virginia law, statutory, compulsory pooling is generally unavailable for shallow well 
formations, which include the Marcellus Shale formation. See W. Va. Code Ann. § 22C-8-2(21) (West 
2016) (defining a "shallow well" as "any gas well other than a coal bed methane well, drilled no deeper 
than one hundred feet below the top of the "Onondaga Group": Provided, That in no event may the 
"Onondaga Group" formation or any formation below the "Onondaga Group" be produced, perforated or 
stimulated in any manner"); id. at § 22C-9-2(a){lI) (containing the same definition, with the exception of 
removing the word "gas"). 

House Bill 2688, which was introduced in the West Virginia House of Delegates on February 11, 2015, 
sought to establish compulsory, statutory unitization for all horizontal wells, including shallow and deep 
horizontal wells. See H.D. 2688,2015 Reg. Sess. (W. Va. 2015) [hereinafter HB. 2688]. House Bill 
2688 received widespread support among landowner groups and industry groups alike, including the West 
Virginia Royalty Owners Association, West Virginia Land and Mineral Owners Association, West 
Virginia Surface Owners' Rights Organization, West Virginia Farm Bureau, Independent Oil and Gas 
Association of West Virginia, and WVONGA. See Fair Pooling Bill Receives Widespread Support
HB2688, Pooling Together, http://www.poolingtogether.comlfair-pooling-bill-receives-widespread
support-hb26881 (last visited Aug. 1, 2016); WV SORa Legislative Update, W. Va. Surface Owners' 
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Rule were to be affirmed, lessees and mineral owners alike would be left with no meaningful 

way to resist a non-consenting NPRI Holder's refusal to join a pool. NPRl Holders could 

withhold consent at will, and the will of any single NPRI Holder in any given unit could trump 

the collective intent of hundreds of other oil and gas owners who share a common desire to 

develop the jointly owned tract. This is a patently unjust result; the Texas Rule simply 

obliterates the scales of justice that constantly shift to balance the correlative rights of joint 

property owners. 

C. 	 Maintaining The Status Quo Is Consistent With West Virginia Law And Supports 
The State's Public Policy Of Promoting Efficient Development Of Natural 
Resources. 

Given the disproportionate power the Texas Rule vests with the NPRI Holder, the better 

approach is to reject the Texas Rule and maintain the status quo of West Virginia law, so that 

Executives can continue to execute pool ing and unitization provisions on behalf of non-executive 

interest owners.29 

Rights Org., http://www.wvsoro.orgiupdates/20IS/04_09.html(last visited Aug. I, 2016). Importantly, 
House Bill 2688 demonstrated that all stakeholders in oil and gas development recognized that the 
Executive has the exclusive power to make pooling and unitization decisions without the involvement of 
non-executive interest owners. See, e.g., HE. 2688, proposed § 22C-9-7a(b)(2) ("'Executive interest' and 
'executory interest' means the interest entitling the owner to lease the oil and gas estate or amend an 
existing oil and gas lease. For purposes of this section, the owner of the executive interest is considered to 
be the royalty owner and interested party for purposes of notice and participation in proceedings here this 
article, and all horizontal well unit orders are binding on the owners of executive interests and 
nonexecutive interests in a horizontal well unit."), and proposed § 22C-9-7a(c)(2)(A), (C)(i) ("Before 
filing an application under this section, an applicant must have: [wlith respect to the royalty interest, ... 
the right, consent or agreement to pool or unitize the acreage to be included in the horizontal well unit 
from executory interest royalty owners of eighty percent or more of the net acreage proposed to be 
included in the horizontal well unit ... ; and ... made good faith offers to consent or agree to unitization 
to, and has negotiated in good faith with, all known and locatable royalty owners having executory 
interests in the oil and gas in the target formation within the acreage to be included in the proposed 
horizontal weIl unit who have not previously consented or agreed to the pooling or unitization of the 
.mterests .....") 

29 Additionally, the Court could affirm the legal principles set forth in the Poling case. See, supra, note 
23. 
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First, if the Court were to maintain the status quo by rejecting the Texas Rule, NPRI 

Holders are dually protected by both the Executives' self-interest and the fiduciary duty that 

Executives owe to NPRI Holders. "Usually the self-interest of the executive wiII protect the 

nonexecutive." 2-3 W & M § 339; see also Donahue, 172 W. Va. at 356, 305 S.E.2d at 312 

("The protection that the [non-executives] receive is that any lease entered into under 

unfavorable terms by the [executives] will deny the [executives] fully as much as the [non

executives] a fair return to their jointly owned property."). Additionally, assuming the Executive 

also owns an interest in the minerals in place, he is subject to partition. Accordingly, mineral 

owner co-tenants of the Executive could seek partition of the Executive's interest if he were to 

refuse to participate in the mineral development of the co-owned property. 

Additionally, an NPRI Holder could also bring a claim for breach of fiduciary duty if the 

Executive were to refuse to permit development under reasonable and customary terms, such as 

pooling. See Donahue, 172 W. Va. at 356, 305 S.E.2d at 313 (holding that the executives "are 

fiduciaries for [the non-executives] and will be held to strict fiduciary standards."). The 

fiduciary duty standard is exacting: it requires the fiduciary to subordinate his personal interests 

to those of the other person, and '" is the highest standard of duty implied by law. '" Elmore v. 

State Farm Mut. Auto. Ins. Co., 202 W. Va. 430, 435, 504 S.E.2d 893, 898 (1998) (quoting 

Black's Law Dictionary (6th ed. 1990». Thus, adoption of the Texas Rule is redundant because 

NPRI Holders are already adequately protected under West Virginia law. 

Maintaining the status quo is not only consistent with West Virginia law (e.g., Boggess), 

but is also consistent with the State's public policy to promote efficient development of oil and 

gas through horizontal well technology. See McGregor v. Camden, 47 W. Va. 193, 197,34 S.E. 

936, 937 (1899) ("The drilling of oil and gas wells is not only a legitimate business, but public 
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policy upholds it, as being for the general welfare."). In enacting the Horizontal Well Act of 

2011 (effective December 14,2011), the West Virginia Legislature made the following findings 

and declarations of public policy in support of such development, among others: 

The advent and advancement of new and existing technologies and 
drilling practices have created the opportunity for the efficient 
development of natural gas contained in underground shales and 
other geologic formations; 

These practices have resulted in a new type and scale of natural gas 
development that utilize horizontal drilling techniques, allow the 
development of mUltiple wells from a single surface location, and 
may involve fracturing processes that use and produce large 
amounts of water; [and] 

Allowing the responsible development of our state's natural gas 
resources will enhance the economy of our state and the quality of 
life for our citizens while assuring the long term protection of the 
environment[. ] 

W. Va. Code Ann. § 22-6A-2(a)(l), (2), (8) (West 2016). 

Moreover, the Legislature made the following declarations in enacting the Marcellus Gas 

and Manufacturing Development Act (effective July 1,2011), among others: 

The advent and advancement of new and existing technologies and 
drilling practices have created the opportunity for the efficient 
development of natural gas contained in underground shales and 
other geological formations. 

With development of the Marcellus shale comes the opportunity 
for economic development in related areas of the economy 
including, but not limited to, manufacturing, transmission of 
natural gas and related products and the transportation of 
manufactured products. 

It is in the interest of national security to encourage post
production uses of natural gas and its various components as a 
replacement for oil imported from other countries. 

The Legislature declares that facilitating the development of 
business activity directly and indirectly related to development of 
the Marcellus shale serves the public interest of the citizens of this 
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state by promoting economic development and improving 
economic opportunities for the citizens of this state. 

ld. at § 5B-2H-2(a)(l)-(3), (b). 

Furthermore, in establishing the Oil and Gas Conservation Commission for the regulation 

of deep wells, the Legislature declared the following: 

(a) It is hereby declared to be the public policy of this state and in 
the public interest to: 

(I) Foster, encourage and promote exploration for and 
development, production, utilization and conservation of oil and 
gas resources; 

(2) Prohibit waste of oil and gas resources and unnecessary surface 
loss of oil and gas and their constituents; 

(3) Encourage the maximum recovery of oil and gas; and 

(4) Safeguard, protect and enforce the correlative rights of 
operators and royalty owners in a pool of oil or gas to the end that 
each such operator and royalty owner may obtain his just and 
equitable share of production from such pool of oil or gas. 

ld. at § 22C-9-I(a). 

Finally, the Legislature has recognized the importance of removing barriers to oil and gas 

development. See id. at § 55-12A-l ("It is the intent of the Legislature ... to facilitate 

development of coal, oil, gas, and other minerals, as part of the public policy of the state, by 

removing certain barriers to such development ...."); id. at § 5B-2H-2(a)(4) ("Producers of 

natural gas, transporters of natural gas and manufacturers of products using natural gas face a 

significant number of regulatory requirements, some of which may be redundant, inconsistent, or 

overlapping. Agencies should work together, where practical, to avoid duplication, promote 

better coordination and reduce these requirements, thus reducing costs, simplifying and 

harmonizing rules and streamlining regulatory oversight."). Adoption of the Texas Rule would 

be directly contrary to this goal because it would impede development. 
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As embodied in the declarations above, the Legislature seeks to facilitate horizontal well 

development with pooling and unitization, as this development maximizes efficiency, prevents 

waste, improves the economy, and enhances the quality of life for West Virginia's citizens. 

Accordingly, protecting the Executive's exclusive right to lease, which includes the right to pool 

and unitize, would support this exceptionally important public good. 

IV. 	 CONCLUSION 

In sum, affirming the Circuit Court Order adopting the Texas Rule would effectively 

overturn this Court's holding in Boggess, and would eviscerate the well-settled distinction 

between the Executive, who has the exclusive power to lease, and the NPRI holder, who has no 

power to lease. As a result, lease negotiations would become needlessly complicated, at times to 

the point of paralysis. Lessees would be unwilling to pay lease bonuses to executives unless all 

NPRI holders have consented to pooling. More importantly, oil and gas owners desiring 

development and their lessees would not have a meaningful statutory or common law remedy to 

address an intractable NPRI Holder who refuses to consent to pooling. If a lessee opted to 

proceed with development without the consent of all NPRI Holders, the payment of royalties to 

all owners would be delayed due to royalty allocation uncertainties and the inevitable litigation. 

Because the Texas Rule raises so many difficult questions and hinders development with 

potentially prohibitive royalty burdens, it clearly conflicts with West Virginia's public policy of 

facilitating efficient mineral development. Moreover, the implications of this Court's decision 

reach beyond state borders: in an age where the global energy landscape is uncertain, improving 

our country's energy independence through responsible development of its natural resources is 

essential. See W. Va. Code § SB-2H-2(a)(3) ("It is in the interest of national security to 

encourage post-production uses of natural gas and its various components as a replacement for 
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oil imported from other countries."). Pooling and unitization promote this goal by facilitating 

highly efficient oil and gas extraction and removing barriers to horizontal well development. 

This Court's rejection of the Texas Rule would promote continued, efficient development of 

shale reservoirs. 

For all of the foregoing reasons, the right choice for West Virginia is clear: don't mess 

with the Texas Rule. 3D Accordingly, WVONGAjoins Petitioner in seeking partial reversal of the 

Circuit Court Order and remand of this action for further proceedings consistent with this Court's 

rejection of the Texas Rule. 

Respectfully submitted this 2nd day of August 2016. 
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30 See Manny Fernandez, Not to Be, Urn. Trifled With, Texas Guards Its Slogans, N.Y. Times, Sept. 15, 
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