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ALLEGED ASSIGNMENTS OF ERROR 

I. 	 The Circuit Court erred when it did not dismiss the indictment because of alleged Brady 
violations. 

... .u. . . . The Circuit Court erred when it did not dismiss the indictment because of alleged false. 
testimony presented to the Grand Jury. 

III. The Circuit Court erred when it failed to limit the State's expert testimony. 

IV. The Circuit Court erred when instructing the jury. 

V. The Circuit Court erred when it did not dismiss the indictment as based on an 
unconstitutional statute. 

VI. The Circuit Court erred when it refused to dismiss the indictment based on insufficiency. 

STATEMENT OF THE CASE 

On December 15,2015, at the conclusion ofa ten-day jury trial, the Petitioner, Elizabeth 

Shanton,was convicted of thirteen counts of Jefferson County Indictment 13-F-73, all ofwhich 

charged violations of West Virginia Code § 12-3-10b, for fraudulent or unauthorized use ofa 

state purchasing card. The counts ofthe indictment ofwhich the Petitioner was convicted are 

Counts 11, 14, 17, 18, 19,27,28,36,37,39,40,41,46,51 and 52. Thereafter, following a 

sentencing hearing on February 22, 2016, the Court, by order entered February 23, 2016, 

sentenced the Petitioner to an effective sentence! of not less than one nor more than five years in 

the penitentiary, and that such sentence be suspended and the Petitioner placed upon supervised 

probation for five years during which time she was ordered to pay $6,246.43 in restitution. It is 

from these convictions, and sentences that the Petitioner now appeals. 

The Petitioner was sentenced to not less than one nor more than five years for each ofher thirteen 
convictions, which sentences were ordered to be served concurrently to one another. The sentences as 
imposed thus constituted an effective term ofnot less than one nor more than five years in the 
penitentiary. 
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The victim in this case was the State ofWest Virginia and the Petitioner was a fonner 

employee ofa State institution, Shepherd University. As an employee of Shepherd University 

the Petitioner was responsible for student programming including hospitality meals, events and 

giveaways. The Petitioner was provided a state-issued Purchase Card in accordance with West 

Virginia Code § 12-3-10a and the Code of State Rules and policies and procedures promulgated 

pursuant to that statute. The Petitioner used her state issued purchase card to make purchases, 

many of which purchases were improperly documented, either without receipts, with receipts 

which were not itemized, or for items which were not for official state purchases. Following 

many months of belated and insufficient record keeping, the Petitioner was investigated by the 

Purchase Card Program Oversight division of the State Auditor's Office, which investigation2 

ultimately led to referral to the Commission on Special Investigations3 and indictment of the 

Petitioner in April 2013. 

Substantial pre-trial litigation followed the Petitioner's indictment, including an 

application to this Court for a writ ofprohibition, which was granted on May 20, 2015 in State ex 

rei. Lorenzetti v. Sanders, 235 W.Va. 353, 774 S.E.2d 19 (2015). Thereafter, a ten-day trial 

ensued wherein more than 300 exhibits consisting of more than 2,500 sheets ofpaper were 

admitted into evidence. A.R. 3336 - 5991. The voluminous nature of the discovery created 

logistical challenges for the parties in litigation, and, in part, fonns the basis of some of the 

Petitioner's claims oferror below. 

2 Pursuant to West Virginia Code § 12-4A-4, the forensic accountant authorized by that article "shall 
promptly forward any evidence of suspected fraud, misappropriation ofmismanagement or waste of state funds to 
the commission on special investigations and, ifpotentially criminal in nature, to the prosecuting attorney ofthe 
county in which such is alleged to have taken place ..." 
3 The Commission of Special Investigations is authorized by West Virginia Code § 4-5-1 et seq. 
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The substantial discovery burden was acknowledged by both parties and shared with the 

circuit court repeatedly, during at least six separate hearings on September 9, 2013, September 

30,2013, November 18,2013, January 6, 2014, February 10,2014 and March 10,2014. 

The jury was empaneled on November 30, 2015 and returned its verdict on December 15, 

2015 after ten days oftrial. 

SUMMARY OF THE ARGUMENT 

The Circuit Court did not err in refusing to dismiss the indictment on the grounds raised 

by the Petitioner. Nor did the Circuit Court abuse its discretion in its evidentiary rulings, 

specifically its decision to permit certain testimony of State witnesses. The Court properly 

instructed the jury according to correct statements oflaw and properly permitted the jury to 

consider all counts of the indictment in its deliberations. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent affirmatively states that oral argument is not necessary unless the Court, in 

its discretion and pursuant to Rule 19, determines that oral argument is necessary and shall be 

held. 

ARGUMENT 

I. 	 The Circuit Court did not abuse its discretion when it refused to dismiss the 
indictment. 

"Most courts hold that as a general rule, a trial court should not grant a motion to dismiss 

criminal charges unless the dismissal is consonant with the public interest in the fair 

administration ofjustice." Syllabus Point 12, in part, Myers v. Frazier, 173 W.Va. 658, 319 

S.E.2d 782 (1984). See Syllabus Point 4, State ex rei. Pinson v. Maynard, 181 W.Va. 662, 383 
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S.E.2d 844 (1989). "This Court's standard ofreview concerning a motion to dismiss an 

indictment is, generally, de novo. However, in addition to the de novo standard, where the circuit 

court conducts an evidentiary hearing upon the motion, this Court's "clearly erroneous" standard 

of review is invoked concerning the circuit court's findings of fact." Syllabus Point 1, State v. 

Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009). Pursuant to Myers v. Frazier, the circuit court 

properly denied Petitioner's motions to dismiss. 

A. 	The statute at issue is not unconstitutional and the Circuit Court properly 
permitted the State to proceed to trial. 

"The constitutionality ofa statute is a question of law which this Court reviews de novo. " 

Syl. Pt. 1, State v. Rutherford, 223 W.Va. 1,672 S.E.2d 137 (2008). Syllabus Point 2, State v. 

James, 227 W.Va. 407, 710 S.E.2d 98 (2011). As this Court noted in James, it proceeds with 

caution in exarilinirig constitutional challeriges to legislative enactmentsbecatise astatute "is 

presumed to be constitutional. 227 W.Va. at 413, 710 S.E.2d at 104. Moreover, in James this 

Court confirmed its prior holding in Syllabus Point 3, Willis v. O'Brien. 151 W.Va. 628, 153 

S.E.2d 178 (1967), "[w]hen the constitutionality of a statute is questioned every reasonable 

construction of the statute must be resorted to by a court in order to sustain constitutionality, and 

any doubt must be resolved in favor ofthe constitutionality of the legislative enactment." See 

State ex reI. Biafore v. Tomblin, 236 W.Va. 528, 782 S.E.2d 223 (2016). In James this Court 

noted that "a fuller explanation ofwhy judicial restraint is necessary when deciding the 

constitutionality ofa statute" is contained in syllabus point one of State ex reI. Appalachian 

Power Co. v. Gainer. 149 W.Va. 740, 143 S.E.2d 351 (1965) which holds: 

In considering the constitutionality of a legislative enactment, 
courts must exercise due restraint, in recognition of the principle of 
the separation ofpowers in government among the judicial, 
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legislative and executive branches. Every reasonable construction 
must be resorted to by the courts in order to sustain 
constitutionality, and any reasonable doubt must be resolved in 
favor of the constitutionality of the legislative enactment in 
question. Courts are not concerned with questions relating to 

. legislative policy.·The·general powers of.the legislature,.within 
constitutional limits, are almost plenary. In considering the 
constitutionality ofan act of the legislature, the negation of 
legislative power must appear beyond reasonable doubt. 

See State v. James, Syllabus Point 4,227 W.Va. 407710 S.E.2d 98 (2011). 

1bis Court has already considered the construction of the statute at issue here in an 

interlocutory appeal, State ex rei. Lorenzetti v. Sanders, supra, where the Court, quoting prior 

holdings regarding statutory construction found the statute to be unambiguous: 

"A statute is open to construction only where the language used 
requires interpretation because ofambiguity which renders it 
susceptible of two or more constructions or of such doubtful or 
obscure meaning that reasonable minds might be uncertain or 
disagree as to its meaning." Herefordv. Meek, 132 W.Va. 373, 
386,52 S:E.2d 740, 747 (1949). "Where the language ofa statute 
is free from ambiguity, its plain meaning is to be accepted and 
applied without resort to interpretation." Syl. pt. 2, Crockett v. 
Andrews, 153 W.Va. 714, 172 S.E.2d 384 (1970); see also syl. pt. 
2, Mace v. Mylan Pharm., Inc., 227 W.Va. 666, 714 S.E.2d 223 
(2011) (" , "A statutory provision which is clear and unambiguous 
and plainly expresses the legislative intent will not be interpreted 
by the courts but will be given full force and effect." Syl. Pt. 
2, State v. Epperly, 135 W.Va. 877,65 S.E.2d 488 (1951).' Syl. Pt. 
1, State v. Jarvis, 199 W.Va. 635,487 S.E.2d 293 (1997)."). Thus, 
only when a court determines that a statute is ambiguous may it 
then go on to interpret the meaning of that statute by considering, 
among other things, language in a legislative act's 
preamble. See syl. pt. 7, Slack, 8 W.Va. 612. If the statutory 
language is clear and unambiguous, the court must apply the 
statute as it is written. 

Upon our review ofW. Va. Code § 12-3-lOb (1996), we 
determine that the statute is not ambiguous. 
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235 W.Va. at 361, 774 S.E.2d at 27. Although this Court did not consider the constitutionality of 

West Virginia Code § 12-3-10b\ it engaged in a lengthy analysis of the legislative intent, and 

statutory construction of the code section. Because legislative enactments in statute are 

presumed to be constitutional, and because this Court has previously reviewed this statute in this 

case, the Petitioner's claim of unconstitutionality is unfounded. Accordingly, her claims on this 

ground should be denied by this Court. 

B. 	There were no Brady violations, and thus the Circuit Court properly denied 
Petitioner's motion to dismiss on that ground. 

"There are three components ofa constitutional due process violation under Brady v. 

Maryland, 373 U.S. 83,83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and State v. Hatfield, 169 W.Va. 

191,286 S.E.2d 401 (1982): (1) the evidence at issue must be favorable to the defendant as 

exculpatory or impeachment evidence; (2) the evidence must have been suppressed by the State, 

either willfully or inadvertently; and (3) the evidence must have been material, i.e., it must have 

prejudiced the defense at trial." Syllabus Point 2, State v. Youngblood, 221 W.Va. 20, 650 

S.E.2d 119 (2007); Syllabus Point 8, State v. Black, 227 W.Va. 297, 708 S.E.2d 491 (2010). 

Petitioner alleges5 that the individual audits performed by the Auditor's Office were 

suppressed by the State. Petition, p. 28. However, at trial, the Petitioner argued that "there has 

been Brady evidence that was disclosed and hidden in all the discovery." A.R. 1631: 17 - 18. 

Such arguments are without legal merit or basis in the record. 

4 The applicable 1996 version of West Virginia Code § 12-3-10b provides: 

It is unlawful for any person to use a state purchase card, issued in accordance with the provisions of section ten-a of 
this article, to make any purchase ofgoods or services in a manner which is contrary to the provisions of section ten
a of this article or the rules promulgated pursuant to that section. Any person who violates the provisions of this 
section is guilty ofa felony, and, upon conviction thereof, shall be confmed in the penitentiary not less than one nor 
more than five years, or fined no more than five thousand dollars, or both fmed and imprisoned. . 
5 The Petition, in section I.C., also alleges that the State suppressed the results of audit findings, however, 
Petitioner concedes that such argument "does not form the basis of the Brady claim". Petition, p. 24. 
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Had the State failed to provide the voluminous discovery which Petitioner complained of, 

the Petitioner would have objected to such a failure to disclose. Conversely and curiously, the 

Petitioner has turned that argument on its head, asserting that even if helpful evidence was 

provided to her, that it was effectually obscured by being contained within the "massive 

discovery dump" which was provided. Petitioner's Brief, p. 29. Petitioner's counsel argued at 

trial that "from doing hours and days and weeks ofreview, I was able to fmd stuff that was 

clearly exculpatory and not disclosed and not pointed out." A.R. 1629:22 - 24. Such a 

statement is contradictory on its face. Clearly the information the Petitioner believed to be 

exculpatory was disclosed, which is why Petitioner's counsel was able to review it. Moreover, a 

Brady violation cannot be present when the Petitioner is in possession of the exculpatory 

material, which was provided by the State, and which the Petitioner used to her benefit at trial. 

That is what occurred here. 

Petitioner acknowledged that her counsel possessed substantial discovery provided by the 

State, that her counsel reviewed the discovery and found exculpatory information therein and 

was able to use that information in her defense. The Petitioner objected below on the basis that 

the State failed to direct her counsel to the exculpatory items included amongst the discovery 

which was provided. That is akin to requesting the State to both provide discovery and discern 

the significance for the defense of each piece ofdiscovery, which is not contemplated by any 

known authority, nor does Petitioner cite any law to support that claim. The determination ofthe 

significance ofdiscovery involves strategy and tactics and is the very essence ofthe defense 

lawyer's role. 

As for the scope ofdiscovery and the discovery which Petitioner alleges was 

"suppressed", at trial, Petitioner's counsel argued in support ofher motion to dismiss that: 
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[T]here was a forensic examination that was done on all ofMs. 
Shanton's computer equipment. I thought I had that, earlier I 
asked for it, and the file with the discovery appeared to show all of 
her computer stuff so I thought I had that. 

During the course ofpreparing for trial the last few weeks, 
lwas-ableto discover a-report from the State Trooper-and upon 
reading that report it appeared to me I did not have all that stuff. 

So the State was able to contact the investigator and get 
that Information. The State wasn't able to determine whether they 
had it previously because ofthe nature ofthe voluminous 
information. 

Nonetheless, the State disclosed it on Monday when we 
picked the jury, right after we picked the jury, and I have been able 
to look through that for maybe an hour or two. 

I have found some very interesting things in there including 
stuff for random audits from the West Virginia State Auditor's 
Office.... 

This all leads me to say based on the disclosure they have 
made and the ability to be able to use that exculpatory information, 
I think there is an issue with what is going on in the State Auditor's 
Office.... We saw one random audit in the Indictment that had 
been disclosed, but there is probably a whole file full of other ones 
that are clearly exculpatory and have not been disclosed to the 
defenSe. 

I believe there has been Brady evidence that was disclosed 
and hidden in all the discovery. 

A.R. 1630:3 - 1631: 18. This statement upon the record during the trial and the records 

contained in the appendix record are consistent; however, the Petitioner's contention in her brief 

contradicts the facts contained in the record. Petitioner claims that, "[o]n the opening day of 

trial, the State informed Ms. Shanton that additional forensic computer evidence associated with 

her electronic equipment had been located and turned over the said evidence to Ms. Shanton." 

Petitioner's Brief, p. 29, emphasis added. However, the actual timeline of events was as follows. 

On Thursday, November 12, 2015, the Court held a pre-trial hearing in this case. Before 

the hearing, in a November 6,2015 correspondence between counsel, Petitioner's counsel stated 

that in regard to discovery, ''the only thing that I am still looking for that I have not been able to 
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find is the personnel file and employee evaluations of Ms. Shanton." S.A.R 1. On Monday, 

November 23,2015, at 5:23 p.m., one week before jury selection began, and with only two 

business days before the Thanksgiving holiday, Petitioner's counsel contacted State's counsel by 

email and stated, "For some reason, 1 can no longer find the disc ofthe digital forensic analysis 

performed on the computers/phones/flash drives. Do you have another copy that you can send 

me?" S.A.R. 2. On Tuesday, November 24,2015, Petitioner's counsel faxed the State's counsel 

the October 24,2013 West Virginia State Police Digital Forensics Unit "Digital Forensic 

Analysis Report" in Petitioner's case, to identify the information sought. A.R. 42. 

The Petitioner alleges that the Digital Forensics Analysis Report was of critical 

importance and that although she was in possession ofthe report itself, she was not in possession 

ofthe data underlying the report, and that she did not discover that missing information until just 

days before the trial commenced, as evidenced by the handwritten notations at the top of the 

report, "faxed to B. Simms [sic] on 11-24-15". A.R. 42. However, a review of the same 

document shows a handwritten notation at the bottom that shows the document was "carbon 

copied" to the client 21 months before, on February 25,2014. ld. Clearly, the Petitioner and her 

counsel were aware ofthe report for nearly two years before trial. Moreover, during trial when 

the issue was raised, Petitioner's counsel conceded, "I did tell the State that 1 thought that it had 

previously been disclosed because 1 really did." A.R. 1633: 1 0 - 11. 

On Wednesday, November 25,2015 at 2:35 p.m. State's counsel replied by email and 

advised that "[t]he soonest I'll be able to get you a disc on the forensics is Monday when [my 

assistant] arrives and when the investigators will arrive with everything." S.A.R. 3. It is 

undisputed that on Monday, November 30, 2015, counsel for the State provided the Petitioner 

with a disc with the forensic examination, although, based on the correspondence between 
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counsel, it is unclear if that information was provided previously; neither counsel could confirm 

or deny that the information was previously provided. 

The parties conducted numerous discovery conferences throughout the litigation and 

concur that the discovery was vast and unwieldy to review. At hearing on September 9,2013, 

Petitioner's counsel advised the court that ''there was voluminous discovery in this case, nine 

disks ofdiscovery... 1 think there are 11,000 pages offmancial documents." A.R. 189:23

190:3. At hearing on September 30,2013, Petitioner's counsel advised the court that "when 1 go 

on the computer and look at [the discovery there] are over 18,000 individual files that they 

provided to us. Some of those files are multiple pages each .... the printout will probably be 

over 25,000 paper documents." A.R. 197:14 - 23. 

At hearing on November 18,2013, Petitioner's counsel advised the court that, "[a]t this 

point we have met about two times on discovery conferences. 1 believe we have another 

discovery conference scheduled. There are no issues to bring up with regard to discovery at this 

time." A.R. 207:6 - 9. At the same hearing State's counsel advised the court, "I think you're 

aware there are about eight CDs of documents. 1 think we have in excess of 10,000 documents 

so it's a paper heavy case." 

At hearing on January 6, 2014, Petitioner's counsel advised the court that he and State's 

counsel "have met three times on discovery conferences trying to go through all of the 

voluminous documents involved in this case." A.R. 213: 18 - 21. At hearing on February 10, 

2014, counsel for the State advised the Court that the volume ofdiscovery was not the only 

impediment to review of the discovery, but that the format was also problematic for speedy 

review, "The one problem that 1 think has been cumbersome is the way the State Auditor's 
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Office saves all their files each as a separate page as a pdf... It has really made it extraordinarily 

difficult actually to obtain all the files that are provided electronically." A.R. 224:14 - 20. 

At hearing on March 10,2014, Petitioner's counsel advised the court that another "issue 

that we have been trying to get resolved is discovery. We are trying to get the emails ofMs. 

Shanton while she was at Shepherd University. They are crucial in this case. The State has a 

disk that supposedly contains emails, a file. Myself and the State have been unable to open. It's 

about a two gigabyte file that I can't get open and the State can't open." A.R. 234:12 -19. The 

State then served four additional CDs containing discovery on March 26,2014, April 1, 2014, 

and April 3, 2014. A.R. 277,278,366. 

Despite the acknowledgement by the Petitioner that the discovery in the case was 

voluminous, she now asserts that the State committed a Brady violation which constituted 

prejudicial error by the disclosure of too much infonnation which effectively obscured the 

documents ofactual significance to her defense. The parties repeatedly advised the court of the 

voluminous nature of the discovery but were in possession ofmuch of that discovery for two 

years before trial commenced. The parties further acknowledged that the discovery was so vast 

and unwieldy that they could not verify if some known items were in fact disclosed, after which 

time, those known items were definitively disclosed. Nonetheless, the Petitioner alleges that she 

was prejudiced by both being denied access to discovery which she acknowledges she possessed, 

and by being overburdened with too much discovery. Moreover, although Petitioner claims she 

was prejudiced by the contents ofthe Digital Forensic Analysis Report, her counsel was able to 

use the contents. thereof in her defense at trial. Accordingly, it appears plain that she benefitted 

from the discovery and was not prejudiced by it. 
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The Petitioner also alleges that "individual audits" ofpurchases were conducted by the 

State Auditor's office, but that is a misrepresentation of the State Auditor's role in conducting 

routine monitoring of the purchase card program. Petitioner's Exhibits 56, 58 and 59 are email 

communications between a Purchasing Card Specialist with the Auditor's Office and Shepherd 

University officials, wherein certain transactions were "noted during regular, routine monitoring" 

with the request that those transactions be verified. A.R. 4369, 4370-71, 4372-73. 

Applying the three-part test articulated in Youngblood, supra, it is clear that the there was 

no Brady violation; the Defendant is unable to articulate two of the three prongs of Youngblood. 

First, the evidence may be considered as exculpatory or impeachment evidence. Defense 

counsel used the evidence contained within the forensic examination files to cross examine an 

impeach State witnesses, thus it appears the evidence was deemed by the defense to possess 

either exculpatory or impeachment value. 

However, the defense cannot establish either of the two remaining prongs of the 

Youngblood test. Second, the evidence was not suppressed by the State, either willfully or 

inadvertently. Rather the Petitioner's counsel acknowledged he believed he had the forensic 

examination ofher computer in the discovery, but could not locate the same. He then requested 

the State obtain the forensic examination, and the State complied within three business days of 

the request. The Petitioner does not explain how such evidence was suppressed inasmuch as she 

requested it from the State and the State provided the infonnation to her. Accordingly, the 

Petitioner cannot demonstrate the second prong of Youngblood, that the evidence was 

suppressed by the State, either willfully or inadvertently. 

Finally, the Petitioner cannot demonstrate that she was prejudiced at trial by the alleged 

suppression. 
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Accordingly, because the Defendant is unable to meet two ofthe three prongs of the 

Y otmgblood test which are required to demonstrate a Brady violation, her argument is without 

merit. 

c. There was no false testimony presented to the Grand Jury. 

Petitioner alleges that because her counsel was able to point out inconsistencies in the 

testimony of the State's chief investigator that "false" testimony was presented to the grand jury 

which returned the indictment against her. However, there is no evidence that false or fraudulent 

testimony was presented to the grand jury, and absent such a showing this courts are not 

permitted to inquire into such evidence. 

In State ex reI. Pinson v. Maynard, 181 W.Va. 662, 383 S.E.2d 844 (1989), this Court 

found that the circuit court erred when it ruled that testimony before the grand jury was 

intentionally false and misleading. In Pinson, this Court reviewed the grand jury's history, 

purpose and function: 

"The institution of the grand jury is deeply rooted in Anglo
American history." United States v. Calandra, 414 U.S. 338, 
342,94 S.Ct. 613, 617, 38 L.Ed.2d 561 (1974). For centuries in 
England the grand jury served both as an accuser ofpeople 
suspected of criminal wrongdoing and a protector of citizens 
from arbitrary governmental action. Id. at 342-43, 94 S.Ct. at 
617 (citing Costello, 350 U.S. at 361-62, 76 S.Ct. at 407
08). The grand jury continues this dual role to the present day, 
balancing the determination ofprobable cause that an offense 
has been committed against the duty to protect innocent citizens 
from unfounded criminal prosecution. In re Disclosure ofGrand 
Jury Material, 645 F.Supp. 76, 78 n. 7 (N.D. W.Va. 1986); see 
also Branzburg, 408 U.S. at 686-87, 92 S.Ct. at 2659-60. 
Historically, the grand jury has been the sword of the 
government as well as the shield of the people, and this Court 
has on many occasions emphasized the importance of 
preserving this duality. Miller, 168 W.Va. at 751,285 S.E.2d at 
504. 
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Criminal defendants have frequently sought to challenge the 
validity ofgrand jury indictments on the ground that they are 
not supported by adequate or competent evidence. Id. at 363-64, 
76 S.Ct. at 408-09; Costello, 350 U.S. at 363-64, 76 S.Ct. at 

.. 	408-09; Barker v. Fox, 160 W;Va. 749, 238 S:K2d 235-(1977). -
This contention, however, often runs counter to the function of 
the grand jury, which is not to determine the truth of the charges 
against the defendant, but to determine whether there is 
sufficient probable cause to require the defendant to stand 
trial. Bracy v. United States, 435 U.S. 1301, 1302,98 S.Ct. 
1171, 1172,55 L.Ed.2d 489 (1978). 

181 W.Va. at 665,383 S.E.2d at 847 (Footnotes omitted). The Pinson court, citing to Barker, 

supra, found that "absent a showing of fraud, an examination of the evidence presented to the 

grand jury would not be in the interests of the efficient administration ofjustice nor the 

maintenance of the integrity ofthe grandjury system." 181 W.Va. at 666, 383 S.E.2d at 848. 

" 'Except for willful, intentional fraud the law of this State does not permit the court to go 

behind an indictment to inquire into the evidence considered by the grandjury, either to 

determine its legality or its sufficiency.' Syl., Barker v. Fox, 160 W.Va. 749,238 S.E.2d 235 

(1977)." State v. Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009). In Pinson, this Court 

identified that ''the question before this Court is whether the defendant made a prima facie case 

that such fraud occurred before this grand jury." ld. The Petitioner has not made a prima facie 

case that fraud occurred before the grand jury here. Rather, the Petitioner claims that because 

counsel's cross examination of State's witnesses, which cross examination occurred over several 

days, led to inconsistencies in trial versus grand jury testimony, that the grand jury testimony 

was obtained fraudulently. Petitioner has not met the legal standard required for this Court to 

review the testimony presented to the grand jury. Moreover, a review of that evidence 

demonstrates that no false evidence was presented. 
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The Petitioner alleges that "false" testimony was elicited before the grand jury in regard 

to Counts 2, 4,5, 10, 12, 13, 17,23,25,26,36,46,49 and 50. However, the Petitioner was only 

convicted of three ofthose fourteen counts, Counts 17,36 and 46, and accordingly, only those 

Counts are addressed herein. 

Count 17 alleged that the Petitioner fraudulently used her state purchase card to purchase 

$238 in goods on October 2, 2011, and verified that such purchase, consisting of three perfumes, 

were for official state purposes. Before the grand jury, the following testimony was elicited from 

the chief investigator: 

Q: Were some ofthe purchases made by Ms. Shanton 
perfumes and makeup? 

A: Yes, many purchases. 
Q: Were you able to determine ifperfume or makeup 

was ever a student giveaway? 
A: Her co-employee stated that perfume was not given 

away. 
Q: During your investigation were you able to 

determine or did you learn whether or not Ms. Shanton had 
possession ofcertain bottles of perfume that mayor may not have 
been opened? 

A: When the investigation became known at the 
university the university went in and found numerous items in her 
office and they did an inventory. In some of the boxes, and I don't 
know perfumes, but there would be a box for a high dollar 
perfume, they'd open the box and there'd be a cheap brand in it. .. 

A.R. 111:6 - 22. The representative from the auditor's office also testified before the grand jury 

regarding the perfume purchases which formed the basis of Count 17: 

Q: In Count [Seventeen]6 Ms. Shanton is accused of 
spending $238 on October 2,2011 at Macy's East store in 
Charleston, West Virginia, for various perfumes including Clarins 
women's fragrance for $87.00, Clarins women's fragrance for 
$75.00 and Givenchy perfume for $76.00? 

A: Yes, ma'am. 

The transcript reflects that the question referred to Count 18, but all of the information contained therein 
regarding the purchase date, purchase amount and items purchased all refer to the same items listed in Count 17. 
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Q: Did you have documentation to support those 
purchases? 

A: Yes, ma'am, there was a receipt turned in for that. 
Q: And did Ms. Shanton allege that it was for a 

legitimate business purchase? 
A:· .. Yes,ma'am•. I believe she even had ·the tax taken . 

off the purchase ... 

A.R. 133:7 -19. 

Count 36 alleged that the Petitioner fraudulently used her state purchase card to purchase 

$416.51 in goods on April 15, 2012, and verified such purchase, consisting offour perfumes and 

two hair products, were for official state purposes. Before the grand jury, the following 

testimony was further elicited from the auditor's representative: 

Q: In Count Thirty-six Ms. Shanton is accused of 
charging to her state issued purchase card $416.51 from VIta 
Beauty Cosmetics Salon in Hagerstown, Maryland for items 
including Omnia Amethyst Bugari Eau De Toilette for $64, Omnia 
Coral Bulgari Eau De Toilette for $64, Romance Eau de Parfum 
for $62, Omnia Crystalline Bugari Eau De· Toilette $22, Mizani 
Supreme Hair Oil Treatment for $26, and Mizani Gloss Veil Shine 
Spray hair product $18? 

A: Yes, ma'am. 
Q: Did she submit those as legitimate business 

expenses? 
A: Yes, ma'am. 
Q: Do you have a receipt initialed by Ms. Shanton for 

those? 
A: Yes, ma'am, right here. 

A.R. 145:18 -146:8. 

As to Count 46, alleging more than $750 in purchases of beauty supplies, the investigator 

testified: 

Q: And when she was in New York City did she also 
spend more than $752 at Sephora in New York City for purchases 
ofmakeup, perfume, and other beauty items? 

A: Yes. 

A.R. 113: 20 - 23. The auditor's representative testified regarding that Count as follows: 
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Q: In Count Forty-six Ms. Shanton is accused of 
charging to her state issued purchase card $752.33 on July 30, 
2012 at Sephora in New York, New York to purchase makeup, 
perfume fragrance, and beauty supplies. Did she submit 
documentation? 

. . 	 . . A: . . Yes, ·ma' am. She gave·a detailed vendor receipt 
and a credit card slip that she signed ... totaling $752.33. 

Q: For all of the purchases that we've talked about 
today was your office able to detennine a legitimate or 
programmatic purpose for all of these purchases made to the state 
issued purchase card? 

A: No, ma'am. 
Q: Were you able to track down any other 

documentation other than what you discussed here today? 
A: As far as other documentation-there was so much 

documentation. There were other documents but as far as anything 
that would show that those were legitimate purchases, no, ma'am. 

A.R. 150:20-151:3; 153:19-154:5. 

Alth6ughthe Petitioner' claims that false testimony was presented to the grandjilry and 

cites to examples of inconsistencies in grand jury and trial testimony, those inconsistencies 

related only to counts upon which she was acquitted. Of the three counts where she was 

convicted and claims false testimony was presented to the grand jury, she fails to demonstrate a 

prima facie case offraud in the presentment to the grandjury. Accordingly, her petition for 

appeal on that ground is not in the interests of the efficient administration ofjustice nor the 

maintenance of the integrity of the grand jury system, and must fail. 

D. The indictment was sufficient as previously determined by this Court. 

As noted above, this Court has previously reviewed this case in an interlocutory 

appeal which challenged the lower court's decision which deprived the State of its right to 

prosecute its case against the Petitioner. In Note 9 ofthat decision, this Court wrote: 
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In addition to challenging the indictment on double jeopardy 
grounds, Ms. Shanton also argues in her brief that counts 2 through 
54 are insufficient as a matter of law because they do not 
substantially follow the language of the statute and do not fully 
infonn the accused of the particular offense with which she is 

. charged.· We disagree .. 
Syllabus point 4 ofBallard v. Dilworth, 230 W.Va. 449, 739 

S.E.2d 643 (2013), provides: 
" 'An indictment is sufficient under Article III, § 14 ofthe 
West Virginia Constitution and W.Va. R.Crim. P. 7(c)(1) if 
it (1) states the elements ofthe offense charged; (2) puts a 
defendant on fair notice of the charge against which he or 
she must defend; and (3) enables a defendant to assert an 
acquittal or conviction in order to prevent being placed 
twice in jeopardy.' Syl. Pt. 6, State v. Wallace, 205 W.Va. 
155,517 S.E.2d 20 (1999)." Syl. Pt. 5, State v. Haines, 221 
W.Va 235, 654 S.E.2d 359 (2007). 

Counts 2 through 54 all accuse Ms. Shanton ofcommitting the 
offense of fraudulent or unauthorized use ofa P-Card in violation 
ofW. Va. Code § 12-3-lOb, thus infonning her of the particular 
offense with which she is charged. Each of these counts includes 
the elements of the offense charged, to-wit: (1) use of a P-Card (2) 
to make any purchase (3) ofgoods or services (4) in a manner 

. contrary to W. Va.Code § 12-3-lOa or the rules promulgated 
pursuant to that section. See discussion of the elements ofW. 
Va.Code § 12-3-lOb infra Part III.A.2. Each count contains the 
following language that significantly tracks the language of the 
statute: "[S]he did use a state purchase card to make a purchase of 
goods and services in a manner contrary to the provisions of law, 
and/or for purchases which were not for official state purposes." 
Finally, each count describes with specificity when and how Ms. 
Shanton has allegedly violated W. Va.Code § 12-3-lOb, enabling 
her to assert an acquittal or conviction in order to prevent being 
placed twice in jeopardy. We conclude that the indictment is 
sufficient. 

235 W.Va. at 364, 774 S.E.2d at 30. Petitioner encourages this Court to reconsider its 

opinion based upon "the evidence presented at trial." Petition, p. 57. Petitioner cites to State 

v. Wallace, 205 W.Va. 155,517 S.E.2d 20 (1999), to support her position regarding the 

insufficiency of the indictment. However, that authority appears to support the State's 

position. Wallace discusses the standards for sufficiency of an indictment, and citing 
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precedent, found that an indictment need only meet minimal constitutional standards, which 

this Court previously found were met. Wallace provides: 

As we stated in Syllabus point 2 ofState v. Miller, "[a]n 
... indictment need 'only meet minimal constitutional' . 

standards, and the sufficiency of an indictment is 
determined by practical rather than technical 
considerations." See also State v. Wade, 174 W.Va. 381, 
384,327 S.E.2d 142, 146 (1985)("Rule 7(c)(1) ... 
implements the requirements of this constitutional 
provision."). 

In Hamling v. United States, the United States Supreme 
Court articulated the benchmark by which the sufficiency 
of an indictment is measured: "[A]n indictment is sufficient 
ifit, fIrst, contains the elements ofthe offense charged and 
fairly informs a defendant of the charge against which he 
must defend, and, second, enables him to plead an acquittal 
or conviction in bar of future prosecutions for the same 
offense." 418 U.S. 87, 117,94 S.Ct. 2887, 2907, 41 
L.Ed.2d 590, 620 (1974) (citations omitted). 

Our body of law in this area is consistent with these 
fundamental concerns. This Court has held that "[i]n order 

. to hlwfully charge an accused with a partlcular crime it is 
inlperative that the essential elements of that crime be 
alleged in the indictment." Syi. pt. 1, State ex reI. Combs v. 
Boles, 151 W.Va. 194, 151 S.E.2d 115 (1966); see 
also State v. Knight, 168 W.Va. 615, 620-21, 285 S.E.2d 
401,405 (1981). Also, we have stressed that to pass 
constitutional muster, an indictment must "clearly state[ ] 
the nature and cause of the accusation against a defendant, 
enabling him to prepare his defense and plead his 
conviction as a bar to later prosecution for the same 
offense." Syi. pt. 1, State v. Furner, 161 W.Va. 680, 245 
S.E.2d 618 (1978); see also State v. George WH, 190 
W.Va. 558, 568-69, 439 S.E.2d 423,433-34 (1993); State 
v. Childers, 187 W.Va. 54, 57,415 S.E.2d 460,463 
(1992) ("[I]fthe averments of the indictment are sufficient 
to enable the defendant to prepare his defense and to plead 
former jeopardy after acquittal or conviction, the 
constitutional requirement is met. ") (citing Burton v. 
United States, 202 U.S. 344, 26 S.Ct. 688, 50 L.Ed. 1057 
(1906)); State v. Manns, 174 W.Va. 793, 799, 329 S.E.2d 
865, 872 (1985) ("[T]he purpose of an indictment is to 
plainly inform the defendant of the nature of the crime 
charged and to protect him against further or double 
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jeopardy .... ") (citing Syl. pt. 3, State v. Hall, 172 W.Va. 
138,304 S.E.2d 43 (1983». 

Consequently, an indictment is sufficient under Article 
III, § 14 of the West Virginia Constitution and Ru1e 
7(c)(1) if it (1) states the elements of the offense charged; 

·(2) puts a·defendanton fair·noticeofthe charge against. . 
which he or she must defend; and (3) enables a defendant 
to assert an acquittal or conviction in order to prevent being 
placed twice in jeopardy. See State v. Miller, 197 W.Va. at 
599,476 S.E.2d at 546; Statey. Adams, 193 W.Va. 277, 
281 n. 8, 456 S.E.2d 4, 8 n. 8 (1995). 

205 W.Va. at 162-63, 517 S.E.2d at 27-28. Here, the elements of the offense charged were 

clearly stated in the indictment which fairly informed the Petitioner of the charges against which 

she had to defend, enabled her to plead an acquittal as to 39 counts and conviction as to 15 

counts in bar offuture prosecutions for the same offenses. In addition to meeting these minimal 

constitutional standards, this Court has already held that the indictment was sufficient as to all 

grounds. For this reason, Petitioner's argument is without merit. 

II. 	 The Circuit Court properly exercised its broad discretion regarding the admission 
of evidence. 

Circuit courts in West Virginia are subject to review by this court for an abuse of 

discretion in relation to evidentiary ru1ings. The circuit court here did not abuse its discretion in 

making evidentiary rulings, thus, those rulings should not be disturbed on appeal. In Syllabus 

Point 5 of State v. Davis, 232 W.Va. 398, 752 S.E.2d 429 (2013), this Court reiterated its prior 

holding regarding a trial court's discretion to admit evidence: 

" , " 'Ru1ings on the admissibility ofevidence are largely within a 
trial court's sound discretion and shou1d not be disturbed unless 
there has been an abuse ofdiscretion.' State v. Louk, 171 W.Va. 
639,301 S.E.2d 596 (1983)." Syl. Pt. 2, State v. Peyatt, 173 W.Va. 
317,315 S.E.2d 574 (1983)' Syl. Pt. 1, State v. Shrewsbury, 213 
W.Va. 327, 582 S.E.2d 774 (2003)." Syl. Pt. 1 State v. Kaufman, 
227 W.Va. 537, 711 S.E.2d 607 (2011). 
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In State v. LaRock, 196 W.Va. 294, 306,470 S.E.2d 613, 625 (1996), this Court wrote that, 

"[t]ypically, appellate courts give trial judges a wide berth of respect with regards to these kinds 

ofdiscretionary judgments."· The LaRock-courtfurther noted that:·· ... 

In note 6 of Gentry v. Mangum, 195 W.Va. 512, 520, 466 S.E.2d 
171, 179 (1995), we made clear that an abuse ofdiscretion 
standard is not appellant friendly: 

"We review these rulings only for an abuse ofdiscretion. 
Only rarely and in extraordinary circumstances will we, 
from the vista of a cold appellate record, reverse a circuit 
court's on-the-spotjudgment concerning the relative 
weighing ofprobative value and unfair effect. Our review, 
however, must have some purpose and that is why we 
review under the abuse ofdiscretion standard. In general, 
an abuse ofdiscretion occurs when a material factor 
deserving significant weight is ignored, when an improper 
factor is relied upon, or when all proper an no improper 
factors are assessed by the circuit court makes a serious 
mistake in weighing them." 

196 W.Va. at 306-7, 470 S.E.2d at 625-6. 

Further, this court has held that, "On appeal, legal conclusions made with regard to 

suppression determinations are reviewed de novo. Factual determination upon which these legal 

conclusions are based are reviewed under the clearly erroneous standard." Syllabus Point 3, 

State v. Stuart, 192 W.Va. 428, 452 S.E.2d 886 (1994). 

Moreover, "[t]he decision to admit or reject expert evidence is committed to the sound 

discretion of a trial court, and the court's determinations are reviewable only for an abuse of 

discretion." LaRock, supra. See Board of Education ofMcDowell County v. Zando, Martin & 

Milstead, Inc., 182 W.Va. 597. 612, 390 S.E.2d 796,811 (1990); Rozas v. Rozas, 176 W.Va. 

235,240,342 S.E.2d 201,206 (1986). 

Petitioner claims that the admission ofMr. Butler's "expert testimony" prejudiced her. 

However, the State did not introduce Mr. Butler's testimony as expert testimony, but relied upon 
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his experience investigating fraud and misuse of State purchasing cards as director of the 

Auditor's program oversight for the purchase card program and as a senior fraud examiner for 

the State Auditor's Office, comparable with other professional investigators. A.R. 1960:11 - 24. 

The State Auditor is authorized by statute to employ such forensic accountants ''to receive and 

review reports of suspected fraud, misappropriation, mismanagement or waste of state funds." 

West Virginia Code § 12-4A-3. The Circuit Court did not abuse its discretion in permitting the 

testimony ofMr. Butler regarding blending of legitimate and unlawful purchases. The circuit 

court, in its ruling permitting the testimony ofMr. Butler, found: 

[T]he fact that an accountant would get up and describe almost as a 
person would attack a blending of fiduciary funds, or a 
commingling of accounts, that a person in a position to make 
purchases might not dedicate all ofthose things purchased to a 
legitimate, only some, frankly, doesn't seem surprising under the 
evidence. 

It doesn't seem like a technical or expert opinion. It seems 
more ofa sort ofcommon sense conclusion of a possibility that 
could exist ... 

A.R. 1965:12 - 20. Because the trial court exercised, but did not abuse, its sound discretion in 

admitting Mr. Butler's testimony, this court should not disturb that decision. 

Even if this Court considers Mr. Butler's testimony to be expert testimony, the Petitioner 

is still entitled to no relief. Based on the same abuse of discretion standard for the admission of 

expert testimony which applies for all evidence, the Petitioner has failed to demonstrate that such 

an abuse ofdiscretion occurred. In LaRock, this court recognized that "[u]nder the West 

Virginia Rules ofEvidence, expert testimony is admissible if a witness qualifies as an expert and 

the proffered testimony 'will assist the trier of fact to understand the evidence or to determine a 

fact in issue.'" 196 W.Va. 306, 470 S.E.2d at 625. Quoting W.Va.R.Evid. 702. Petitioner 

argues that Mr. Butler's testimony regarding the blending oflegitimate and fraudulent purchases 
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was not previously presented during his less than two hour appearance before the grand jury 

which was recorded on approximately 50 pages oftestimony. A.R. 114 - 166. By comparison, 

Mr. Butler testified over three days at trial, and his testimony there consisted of333 pages. A.R. 

1898 - 2231. Unsurprisingly, in less than one sixth the testimony at grand jury, certain topics 

were not discussed with the grand jury which were inquired about at trial. 

Moreover, because the Petitioner did not timely object to the alleged error, or move for a 

mistrial, she waived her ability to raise this issue on appeal. This Court has repeatedly held that 

the failure to preserve error constitutes a waiver ofthat alleged error: 

This Court has recognized that "[w]hen there has been a knowing and 
intentional relinquishment or abandonment of a known right, there is 
no error and the inquiry as to the effect ofa deviation from the rule of 
law need not be determined." Syl. pt. 8, in part, State v. Miller, 194 
W.Va. 3,459 S.E.2d 114 (1995). Accord Syl. pt. 4, in part, State v. 
Lightner, 205 W.Va. 657, 520 S.E.2d 654 (1999). Similarly, we have 
stated that "[g]enerally the failure to object constitutes a waiver of 
the right to raise the matter on appeal." State v. Asbury, 187 W.Va. 
87,91,415 S.E.2d 891,895 (1992) (per curiam). 

Manor Care, Inc. v. Douglas, 234 W.Va. 57, 763 S.E.2d 73 (2014)(emphasis added). Petitioner 

here neither objected, nor moved for a mistrial. Rather, the witness testified at trial for a period 

of time which consisted of approximately 5 pages oftranscript regarding the types of 

transactions which might alert the Auditor's Office to fraudulent activity on a cardholder's 

account, and the concept of blending legitimate with unauthorized transactions. A.R. 1910:10

1915:6. Throughout this testimony the Petitioner failed to object or otherwise preserve this 

alleged due process violation7• Based upon the Petitioner's failure to preserve such alleged error 

there are no grounds for this court to now consider the matter. 

The Respondent notes that the Petitioner did object in a written motion in limine after the testimony 
concluded for the day on December 7, 2015, and on the record the following day, December 8, 2015. A.R. 1939
1940; 1960 -1965. However, when the testimony was initially heard by the jury on December 7, 2015, the 
Petitioner failed to object. 
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However, even if the Petitioner had timely objected, the circuit court's broad discretion in 

making evidentiary rulings applied, and there is no allegation that the circuit court abused that 

broad discretion. Because the Circuit Court properly exercised and did not abuse its discretion in 

permitting the testimony ofMr. Butler, consistent with the requirements of LaRock, supra, this 

court should not now disturb that determination upon appeal. 

III. The Circuit Court Properly Instructed the Jury. 

This Court has previously held that, "As a general rule, the refusal to give a requested 

jury instruction is reviewed for an abuse ofdiscretion. By contrast, the question ofwhether a jury 

was properly instructed is a question of law, and the review is de novo." Syllabus Point 1, State 

v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996). This Court has also held if a trial court's 

instructions to the jury are a correct statement oflaw, then deference shall be given to the trial 

court whose ruling shall be disturbed only for an abuse of discretion. 

A trial court's instructions to the jury must be a ~orrect statement 
of the law and supported by the evidence. Jury instructions are 
reviewed by determining whether the charge, reviewed as a whole, 
sufficiently instructed the jury so they understood the issues 
involved and were not misled by the law. A jury instruction cannot 
be dissected on appeal; instead, the entire instruction is looked at 
when determining its accuracy. A trial court, therefore, has broad 
discretion in formulating its charge to the jury, so long as the 
charge accurately reflects the law. Deference is given to a trial 
court's discretion concerning the specific wording of the 
instruction, and the precise extent and character of any specific 
instruction will be reviewed only for an abuse of discretion. 

Syllabus Point 4, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995). 

As this court noted in Guthrie, supra: 

[T]he United States Supreme Court has acknowledged that given 
"the reality of the human fallibility of the participants, there can be 
no such thing as an error-free, perfect trial, and that the 
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Constitution does not guarantee such a trial." U.S. v. Hasting, 461 
U.S. at 508-09, 103 S.Ct. at 1980, 76 L.Ed.2d at 106. Thus, the 
Supreme Court has held that an appellate court should not exercise 
its "[s ]upervisory power to reverse a conviction ... when the error 
to which it is addressed is harmless since, by defInition, the 

... 	convictionwould have been obtained notwithstanding the asserted
error." Hasting, 461 U.S. at 506, 103 S.Ct. at 1979, 76 L.Ed.2d at 
104. 

The harmless error doctrine requires this Court to consider 
the error in light of the record as a whole, but the standard of 
review in detennining whether an error is harmless depends on 
whether the error was constitutional or nonconstitutional. It is also 
necessary for us to distinguish between an error resulting from the 
admission of evidence and other trial error. As to error not 
involving the erroneous admission of evidence, we have held that 
nonconstitutional error is harmless when it is highly probable the 
error did not contribute to the judgment. 

194 W.Va. at 684, 461 S.E.2d at 190. 

Here, the jury instructions were constructed based upon the applicable statute, West 

Virginia Code § 12-3-10b8, the rules promulgated pursuant to the statute, including 155 C.S.R.7 

and the Auditor's Office Purchasing Card Policies and Procedures. A.R. 3596 - 3620. As the 

circuit court noted in its ru1ing on jury instructions: 

The Court's method for detennining the elements for each subset 
[ofoffenses] are: 1) Mirror the statute; 2) Include language for 
what the State has alleged the manner by which the violation has 
occurred (violation of the specifIc rules in the rules promulgated 
pursuant to this section or violation of Section 10a (nor for state 
purposes) unless the state alleges both manners .... 

8 The version ofWest Virginia Code § 12-3-10b which controlled this case was the 1996 version which 
provided: 

Fraudulent or unauthorized use o/purchasing cardprohibited; penalties 
It is unlawful for any person to use a state purchase card, issued in accordance with the provisions of section 
ten-a of this article, to make any purchase ofgoods or services in a manner which is contrary to the provisions 
of section ten-a ofthis article or the rules promulgated pursuant to that section. Any person who violates the 
provisions of this section is guilty ofa felony, and, upon conviction thereof, shall be confined in the penitentiary 
not less than one nor more than five years, or fmed no more than five thousand dollars, or both fined and 
imprisoned. 
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A.R. 2980:10- 18. Consistent with that ruling, the court instructed the jury as follows: 

Before the Defendant, Elizabeth A. Libby Shanton, can be 
convicted of fraudulent or unauthorized use ofa purchasing card 
by purchasing unauthorized items at excessive terms, prices or 
. quantities, as charged in each of Counts 37, 39, 40 & 41; the State 
ofWest Virginia must for each ofthese counts overcome the 
presumption that the Defendant, Elizabeth A. Libby Shanton, is 
innocent and prove to the satisfaction of the jury beyond a 
reasonable doubt that: 

1. 	 The Defendant, Elizabeth A. Libby Shanton, 
2. 	 In Jefferson County, West Virginia, 
3. 	 Did use her state issued purchasing card, 
4. 	 To make a purchase, 
5. 	 For unauthorized goods or services at terms ofprice or 

quantity that the Defendant lmew were excessive: 

As charged in Count 37. 
A. 	 At United Airlines for a purchase of a fIrst class airline 

ticket for $1,439.70, 
B. 	 Which purchase was made on or about the 21st day ofMay 

of2012, 
C. 	 And did verify in Jefferson County that said purchase 

conformed with state law on or about the 21st day ofMay 
of2012 to the 8th day of August of2012. 

As charged in Count 39. 
A. At Six Stars of New York for a purchase ofa limousine 

service for $99.82, 
B. 	 Which purchase was made on or about the 29th day of July 

of2012, 
C. 	 And did verify in Jefferson County that said purchase 

conformed with state law on or about the 29th day of July of 
2012 to the 7th day of September 2012. 

As charged in Count 40. 
A. At Six Stars ofNew York for a purchase ofa limousine 

service for $99.00, 
B. 	 Which purchase was made on or about the 29th day of July 

of2012, 
C. 	 And did verify in Jefferson County that said purchase 

conformed with state law on or about the 29th day ofJuly of 
2012 to the 7th day of September of2012. 

As charged in Count 41. 
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A. 	At Six Stars ofNew York for purchase of a limousine 
service for $114.54, 

B. 	 Which purchase was made on or about the 29th day of July 
of2012, 

C. 	 And did verify in Jefferson County that said purchase 
confonned with·the state law on or· about the29~ day-of 
July 2012 to the 7th day of September of2012. 

If after impartially considering, weighing and comparing all of 
the evidence that has been presented during this trial, each and 
every member of the jury is convinced beyond a reasonable doubt 
of the truth of the charge as to each of these elements of fraudulent 
or authorized items at excessive tenns, prices or quantities, 
Elizabeth A. Libby Shanton guilty ofthat or those counts. 

If each and every member of the jury has a reasonable doubt of 
the truth ofthe charge as to anyone or more of these elements of 
fraudulent or unauthorized use ofa purchasing card by purchasing 
authorized items in excessive tenns, prices or quantities in one or 
more of these counts, you shall find the Defendant Elizabeth A. 
Libby Shanton not guilty of that or those counts. 

Petitioner objects to the instructions to the jury on Counts 37, 39,40 and 41, which each 

allege that the Petitioner's purchases therein were at excessive prices. Petitioner specifically 

contends that the term "excessive" is vague and subjective and claims that use of the tenn 

"excessive" violates her due process rights. 

However, the term "excessive" is neither vague, nor subjective. The most recent edition 

ofBlack's Law Dictionary, (lOth ed. 2014) provides three definitions for "excess"; 

1. The amount or degree by which something is greater than 
another. 2. The action of exceeding one's authority or overstepping 
a prescribed limit or going beyond one's rights. 3. Immoderate or 
undue indulgence, esp. in food or drink. 

A prior edition of Black's Law Dictionary defines "Excessive" as, "[g]reater than what is usual 

or proper. A general term for what goes beyond just measure or amount. ... Tending to or 

marked by excess which is the quality or state ofexceeding the proper or reasonable limit or 
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measure." (6th ed. 1990)(Intemal citation omitted). Section 9.2 of the West Virginia State 

Auditor's Office Purchasing Card Policies and Procedures provides: 

Misuse/Abuse is the improper, unlawful or incorrect use, 
.. compromise or misapplication of the P-Card. Examples include: 

• 	 Failure to maintain security protecting your P-Card 
• 	 Paying for items in which the P-Card is not authorized for 

payment 
• 	 Purchase ofauthorized goods or services, at terms (e.g. 

price, quantity) that are excessive 

A.R. 3614. Thus given the plain meaning of the word excessive included within the Policies and 

Procedures and instructions, the word was neither vague, nor subjective. 

Accordingly, the instructions given by the Circuit Court when looked at as a whole, A.R. 

2984 - 3022, contain a correct statement of law, as required by Guthrie. Moreover, the Circuit 

Court did not abuse its discretion in formulating those jury instructions. Because there was no 

abuse of discretion by the court ~ formulating the instructions, which contained a correct 

statement of law, the circuit court's decision to permit the jury to deliberate on the four counts of 

the indictment questioned herein should not be disturbed on appeal. 
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CONCLUSION 

WHEREFORE, for the foregoing reasons, the Respondent requests that this Court deny 

the Petition for Appeal. 

Respectfully submitted, 

STATE OF WEST VIRGINIA 


~~-
BRANDON C. H. S~ 

ASSISTANT PROSECUTOR 

West Virginia State Bar Number 7224 

Office of the Prosecuting Attorney 

201 North George Street 

Post Office Box 729 

Charles Town, West Virginia 25414 

304-728-3243 Telephone 

304-728-3293 Facsimile 
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