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REPLY ARGUMENT 


Taking a step back from the individual issues and looking at the big picture of this appeal, 

the overarching question is did Ms. Shanton receive a fair trial? Looking at the errors 

cumulatively, it is clear that she did not. Ms. Shanton's trial was rife with unfairness, which 

began seeping into the proceedings right from the presentment of the case to the grand jury and 

continued flowing through the jury trial itself. 

From the outset, the grand jury was presented with testimony that was demonstrably 

untrue, or at the very least "inconsistent" as described by the State in the Response Brief. 

Response Brief at 20. 

The resulting indictment, that was based on the either false or inconsistent testimony, was 

then written in a way that prevented the investigatory agency involved in the case, the State 

Auditor's Office, being unable to correctly explain to this Court in an amicus brief what Ms. 

Shanton was actually charged with. 1 

Moreover, the resulting indictment so completely failed the specification requirement of 

State ex reI Day v. Silver, 210 W.Va. 175,556 S.E.2d 820 (2001) that the State was able to 

change theories in the middle of trial and argue that the jury could find Ms. Shanton gUilty if only 

some of the purchases delineated in each count were illegal. 

The vagaries of the indictment further allowed the State to obtain jury instructions based 

upon a theory that Ms. Shanton made purchases at "excessive" prices or amounts even though 

1 The State Auditor's Office represented to this Court that Counts 2 through 54 
represented the individual charges underlying Count 1 and when aggregated totaled $85,932.67. 
Of course, when aggregated, those counts totaled much less and has almost no bearing on the 
$85,932.67 alleged in Count 1. App.734. 
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such a charge was not mentioned in the indictment. 

The lack of clarity in the charging document was further exacerbated by a discovery 

process that amounted to a "document dump," which buried exculpatory evidence amongst 

voluminous, duplicative and irrelevant evidence. 

At the same time, while the discovery was overwhelming in amount and form, the State 

failed to disclose actual exculpatory evidence that was in the possession of the State's Auditor's 

Office, including a scathing report regarding the purchase card practices at Shepherd University, 

which was found by Ms. Shanton through her own investigation, and individual audits and 

approvals of Ms. Shanton' s purchases, which have to this date never been disclosed. 

This was trial by misdirection, subterfuge, and vagueness. 

Yet in spite of these circumstances, the jury acquitted Ms. Shanton of thirty-nine (39) of 

the fifty-four (54) counts. Had the trial been infused with fairness- with specification of the 

charges and disclosure of all the favorable evidence, it is likely the acquittal would have been on 

all of the counts. 

All this establishes that the trial of Ms. Shanton was fundamentally unfair and in violation 

of her due process rights. 

1. 	 THE CIRCUIT COURT ERRED IN FAll..ING TO DISMISS THE CASE BASED UPON 
A VIOLATION OF MS. SHANTON'S DUE PROCESS RIGHTS AS A RESULT OF 
THE STATE WITHHOLDING EXCULPATORY EVIDENCE 

Petitioner reasserts that the State violated Ms. Shanton's constitutional due process rights 

when it failed to disclose exculpatory Brady material. To be clear, because the State fails to do 

so in its Response Brief, the undisclosed materials at issue are the records and documents in the 

possession of the Operations Section of the West Virginia State Auditor's Office related to the 
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individual audits of purchases made by Ms. Shanton with her state-issued purchase card. 

Under State v. Youngblood, 221 W.Va. 20, 650 S.E.2d 119 (2007), the three-part test is 

easily met. These materials had exculpatory or impeachment value, as conceded by the State in 

the Response Brief. 2 These materials were suppressed, not by the late disclosure of the forensic 

examination of Ms. Shanton' s computer, but by the failure of the State or the State Auditor's 

Office to tum over the records and documents in the possession of the Operations Section of the 

West Virginia State Auditor's Office. Furthermore, Ms. Shanton was prejudiced at trial by the 

failure to tum over these records and documents. Petitioner was able to use the forensic 

examination of Ms. Shanton's computer, which contained only a scintilla of evidence of a small 

portion of these individual audits, to successfully impeach almost every single one of the State's 

witnesses. The disclosure of the actual documents and records in the possession of the 

Operations Section of the State Auditor's Office, which would have documented hundreds of 

audits of individual purchases, would have resulted in acquittal on all 54 counts rather than only 

39 counts. 

The State simply has no cognizable argument, besides deflection, in its Response Brief, to 

explain how the failure to disclose this material was not a very clear Brady violation. 

The State deflects from this clear violation by arguing that the State's failure to tum over 

the State Auditor's report on Shepherd University was not a Brady violation and that Petitioner 

concedes this point. However, it should be made very clear that Petitioner only concedes this 

point on the third prong- that there was no prejudice from the State's suppression of this material 

2 "Defense counsel used the evidence contained within the forensic examination files to 
cross examine an [sic] impeach State witnesses, thus it appears the evidence was deemed by the 
defense to possess either exculpatory or impeachment value." Response Brief at 15. 
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evidence because Petitioner found this exculpatory evidence herself prior to trial. This report 

was exculpatory, was in possession of the State Auditor, and was suppressed by the State. Had 

Petitioner only discovered this report after the trial, it is clear beyond peradventure that a Brady 

violation would have occurred. 

Moreover, though, the failure to tum over this report, though not a Brady violation, 

because Ms. Shanton discovered it on her own, demonstrates the carelessness by which the State 

Auditor's Office, and imputatively the State, treated its obligation under Brady. The State 

Auditor's Office released a report prior to the trial which excoriated Shepherd University for its 

standards and practices regarding purchases made by its employees with state-issued purchase 

cards and which documented specific instances of employees being allowed to make purchases 

which the Auditor's Office deemed unjustified. This report also included a formal response from 

Shepherd University, in which the general counsel defended many of these purchases, some of 

which were very similar to purchases made by Ms. Shanton that were alleged as criminal under 

the indictment. This report was never disclosed by the State. The only reason that the State's 

withholding of this report is not a Brady violation is because Ms. Shanton discovered it and 

obtained it on her own a few weeks prior to trial. 

The State further deflects in its Response Briefthat "[t]he determination of the 

significance of discovery involves strategy and tactics and is the very essence of the defense 

lawyer's role." State Response at 10. While the State is fast to expound upon the defense 

lawyer's role, it forgets the role ofthe prosecuting attorney. As the comment to Rule 3.8 of the 

Rules of Professional Conduct makes clear, "A prosecutor has the responsibility of a minister of 

justice and not simply that of an advocate. This responsibility carries with its specific obligations 
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to see that the defendant is accorded procedural justice .... " Rule 3.8, cmt., Rules of Professional 

Conduct. "Concomitant with the duty of a prosecutor to seek justice, rather than merely to 

convict, is a duty to disclose evidence which is known to the prosecutor tending to exculpate the 

accused in a criminal proceeding." Syl. Pt. 4, Lawyer Disciplinary Board v. Hatcher, 199 W.Va. 

227,483 S.E.2d 810 (1997). Pursuant to Kyles v. Whitley, 514 U.S. 419,431, 115 S.Ct. 1555, 

1567, 131 L.Ed.2d 490 (1995), "the individual prosecutor has a duty to learn of any favorable 

evidence known to the others acting on the government's behalf in the case .... " 

The State's duty under the Rules of Professional Conduct and the State and Federal 

Constitutions includes learning of and disclosing any favorable evidence, whether requested or 

not, to an accused. The State failed to uphold its duty in this case. 

Petitioner does not assert that the needle-in-the-haystack disclosure of certain exculpatory 

evidence, in and of itself, constitutes a Brady violation. Again, this material was actually turned 

over, even if it was done so in a "document dump." However, this provides context to the State's 

actual Brady violation, as does the failure to tum over the report of the State Auditor and the 

failure to provide the actual computer forensic examination until the beginning of the trial. The 

actual, demonstrable Brady violation was the State's failure to tum over documents in the 

custody of the State Auditor that show that Ms. Shanton' s purchases, some of them the very 

purchases listed as criminal acts in the Indictment, were being monitored and approved by both 

Ms. Shanton's supervisors at Shepherd University and the State Auditor. 

Contrary to the State's supposition that Petitioner's description of this evidence as 

"individual audits ... conducted by the State Auditor's Office ... is a misrepresentation of the State 

Auditor's role in conducting routine monitoring of the purchase card program," these individual 
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audits show both oversight and approval at multiple levels at Shepherd University and the State 

Auditor's Office. The State's theory of prosecution was that Ms. Shanton allegedly got away 

with her illegal purchases because no one was monitoring her purchasing. These individual 

audits directly contradicted the State's theory of prosecution- in other words were exculpatory or 

otherwise impeachment evidence for every one of the State's witnesses that said they were 

unaware of Ms. Shanton' s purchases. 

Moreover, the forensic examination of the computer merely revealed to Petitioner the 

existence of the fact that individual audits were occurring (as did a single email that was buried 

within millions of pages of documents and emails). 3 The forensic examination of the computer 

did not reveal the actual documents and files themselves. Ms. Shanton does not argue that the 

forensic examination of the computer, itself, is the exculpatory evidence that was suppressed. 

Rather, the exculpatory evidence is the files and records in the possession of the State Auditor 

documenting these individual audits, the existence of which was never disclosed to Petitioner 

and which to this day has not been disclosed. 

The clarity of this Brady violation is revealed by trial testimony from Tim Butler, a 

3 While the State seems fixated on the forensic examination of the computer in its 
Response Brief, Petitioner uses the late disclosure of this forensic examination as another 
example of the State Auditor's Office's, and imputatively the State's, carelessness in regard to its 
discovery obligations. Undersigned counsel admits that he had originally believed that all of the 
material related to the forensic examination had been turned over because he had the sununary 
report and a large file that contained what seemed to be extracted computer files. However, 
undersigned counsel was mistaken, and the actual extraction report had never been turned over 
until requested inunediately prior to trial. Had this forensic report been turned over prior, the 
State would have assuredly presented some evidence of this. However, the State's entire 
argument regarding the forensic computer report misses the forest from the trees. The actual 
Brady violation was the withholding of the documents and files within the Operations Section of 
the State Auditor's Office. 
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certified fraud examiner with the State Auditor's Office. During cross-examination, Mr. Butler 

first represented that he had spoken with the Operations Section in his office and requested 

documents related to the individual audits of some of Ms. Shanton's purchases. 

Q. 	 On direct examination I believe you testified that there is another agency or 
another office within your agency, the Auditor's Office, that looked at individual 
purchases, correct? 

A. 	 Yeah, that was the Operations Section. 

Q. 	 Are you aware they looked at one of the purchases for Coach products? 

A. 	 When we requested those e-mails that they had sent out, that's when 1 found out 
about it. 

Q. 	 When you requested the e-mails they sent out, who did you request those e-mails 
from? 

A. 	 The office, just asked if they had anything in there. They said, yeah. U ntiI such 
time 1 did not know they existed. 

Q. 	 So your office or a Shepherd University office? 

A. 	 The Operations Section. When someone requested those from the Operations 
Section of my office. I am not part of the monitoring program. 

App. 2143-44. 

When asked, how many of these reviews of the purchases he recovered, the State's 

witness hedged his answer. However, he then answered, "I have no idea as far as like a total 

number of reviews. 1 don't know the total number of reviews .... " App.2145. The State's 

witness then indicated that he remembered an individual audit for a Coach purchase, a Victoria's 

Secret purchase, and a Bath & Body Works purchase by Ms. Shanton. App.2145. However, he 

was then asked how this was possible because defense counsel had never received any "emails" 

related to these from the Operations Section, but had instead located evidence of the individual 
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audits on the forensic examination of Ms. Shanton's computer. App.2146. The State's witness 

still answered that he "just remeber[s] seeing the e-mails." App.2147. He then testified that "I 

believe we had them, yes, I would have disclosed them." App.2147. 

However, following a recess in the trial, the State's witness then got back on the stand 

and testified that he was in fact unaware that the Operations Section in the Auditor's Office had 

indeed conducted these reviews of Ms. Shanton' s purchases until it was brought up during the 

trial. 

Q. 	 Sir, is it fair to say that you didn't know that your office had conducted reviews of 
Ms. Shanton's purchases at the time the purchases were made until this week? 

A. 	 That is correct. 

Q. 	 So the first time you became aware of that was this week, correct? 

A. 	 Yeah, I mean, at some point in time I was looking through stuff. I remember 
requesting the e-mails, but you're telling me they came off her system, I mean, 
that is news to me. I did not know that. 

Q. 	 So for the first time this week you became aware that Jordan Kirk of the West 
Virginia State Auditor's Office conducted regular routine monitoring of Coach 
purchases by Elizabeth A. Shanton in the amount of $952.42, correct? 

A. 	 Correct. 

Q. 	 Something important that you would want to know in the course of your analysis, 
correct? 

A. Correct. 

App.2151-52. 

Thus, the State's own witness from the State Auditor's Office testified that he in fact had 

not turned over these individual audits of Ms. Shanton's purchases because he was unaware that 

they even existed until the first week of Ms. Shanton's trial and that information contained within 
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that material would have been important in terms of the investigation of the case. The State 

simply cannot argue that such evidence was not withheld from Ms. Shanton and that the 

suppression of such evidence was not prejudicial. 

n. 	 THE CIRCUIT COURT ERRED IN FAILING TO LIMIT THE TESTIMONY OF AN 
EXPERT WITNESS AS TO AN OPINION THAT HAD NOT BEEN PREVIOUSLY
DISCLOSED 

Petitioner reaffirms that the State's reliance on a new theory of prosecution, based upon 

fraud allegedly perpetrated by "blending," denied Ms. Shanton due process of law. Further, the 

the circuit court erred in failing to preclude the State's expert from testifying to this new opinion 

that had not previously been disclosed, and erred in finding that a report or expert summary was 

not required under Rule 16(a)(1)(E) of the West Virginia Rules of Criminal Procedure. 

First, the State's argument that this issue was waived because undersigned counsel failed 

to object to it is unavailing. The State's witness began his testimony near the end of the day on 

Monday and would continue his testimony when the trial resumed the next day. Petitioner 

objected on the record on the day of the testimony, December 7, 2015, App. 1932-33, on the 

record on the following day, App. 1939-40, 1960-65, and by a written motion in limine that was 

filed in between December 7th and December 8th. Petitioner did not object instantaneously upon 

hearing the word, "blending," because the testimony started with a general question about what 

types of things a person looks for when investigating potential fraud. App. 1910. Petitioner did 

not know what "blending" was until the witness began to describe it because after all there was 

no report ever disclosed that this would ever be elicited in testimony. The fact that Petitioner 

objected on the record on two separate occasions, objected by written motion, questioned the 

State's witness on the failure to disclose the opinion, and obtained a ruling from the circuit court 
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should be more than sufficient to preserve the objection. 

The State's argument that Mr. Butler was not an expert because the State did not 

introduce Mr. Butler's testimony as expert testimony, and therefore is exempted from the 

requirements of a report or summary pursuant to Rule 16(a)(l)(E) is similarly unavailing. Mr. 

Butler was a senior fraud examiner and forensic accountant. He was offering testimony 

regarding the theory of 'blending' that was based upon his technical or specialized knowledge as 

a forensic accountant, the very essence of expert testimony. W. Va. R. Evid. 702(a). If Mr. 

Butler was testifying as a lay witness, he would have been prohibited from offering an opinion 

regarding "blending," pursuant to Rule 701 of the West Virginia Rules of Evidence, which limits 

opinion testimony from a lay witness that is based on "scientific, technical, or other specialized 

knowledge within the scope of Rule 702." W. Va. R. Evid. 701. 

Moreover, the State's argument that Mr. Butler was a "professional investigator," similar 

to other law enforcement professionals is directly undercut by Mr. Butler's own testimony. 

THE COURT: Okay. So you don't view yourself as an enforcement person. You're 

more of a forensic person in a way I guess. 


MR. BUTLER: Yes, sir. 


App. 1935. 

In fact, the only reason that Mr. Butler had not provided a report was because, according 

to him, by operation of law he was not required to stop working when the Commission on 

Special Investigations got involved in the case, but would be compiling a report in the future. 

App. 1934-95. However, simply because the law provides that Mr. Butler is not allowed to 

compile areport as part of his job, that does not obviate the State's duty to provide a report or 
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expert summary in criminal litigation. Mr. Butler offered expert testimony that required 

specialized and technical knowledge as a forensic accountant and fraud examiner. He was an 

expert witness, whether or not the State designated him as such. As such, the State was required 

to provide an expert summary or report and failed to do so. Therefore, Mr. Butler's expert 

testimony should have been excluded from evidence based upon a violation of the discovery 

rules, as well as based upon all the grounds relied upon his Petitioner's opening brief. 

ill. THE CIRCUIT COURT ERRED IN OFFERING A JURY INSTRUCTION THAT 
ALLOWED THE JURY TO CONVICT ON CERTAIN COUNTS BASED UPON A 
V AGUE, AND SUBJECTIVE TERM 

Petitioner avers again that the circuit court erred in giving the jury an instruction that 

allowed the jury to convict based upon whether they viewed certain purchases underlying Counts 

37,39,40, and 41 of the Indictment to be made at "excessive" prices and that inclusion of 

Counts 37, 39, 40, and 41 as being violative of the "excessive" use rule was a substantial 

amendment to the Indictment, where the grand jury never returned a single count alleging 

"excessive" use. 

The State fails to directly respond to the argument that an instruction on the "excessive" 

use rule was a substantial amendment to the Indictment where the grand jury never returned a 

single count alleging "excessive" purchases or prices. Petitioner states that this is because the 

State cannot respond- the State never presented the grand jury with an indictment that allowed 

them to consider or return any counts alleging "excessive" purchases or prices. This was a 

charging theory that was only developed subsequent to the grand jury returning a true bill. 

As to the first argument, the State argues that the term '''excessive' is neither vague, nor 

subjective," Response Brief at 30, and cites two definitions from Black's Law Dictionary as 
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support. However, these definitions do little to support the State's argument. The first definition 

from the 10th edition of Black's Law Dictionary defines "excess" as, "The amount or degree by 

which something is greater than another." This is by its terms completely subjective- depending 

upon what the something and the other thing is. Moreover, the definition of 'excessive' from the 

prior edition of Black's Law Dictionary is equally as subjective- "[g]reater than what is usual or 

proper. ... " None of these definitions provide a c1early-articulable measurement for the term of 

excessive as used in the jury instructions. 

The term "excessive" may not have been too vague if there was a benchmark to set it 

against that was set by Shepherd University. For instance, if Shepherd University had rules 

stating that an employee must only use coach air travel or that an employee must only use a taxi

cab company, an excessive purchase would be one where the ticket was above coach-class or the 

mode of transportation was more expensive than a taxi-cab. However, Shepherd University had 

no such rules at the time of Ms. Shanton's employment. In fact, the customs and practice of 

other employees of the university would even suggest that such travel arrangements were in fact 

authorized. 

The only place in the law where the term "excessive" is used regularly is in "excessive 

force" cases involving police officers. However, in those circumstances, courts have stringently 

defined how a jury is to determine excessive force versus justified force of police officers. 

Reasonableness is evaluated under a totality of the circumstances approach, which 
requires that we consider and balance the following factors: the severity of the crime at 
issue, whether the suspect poses an immediate threat to the safety of the officers or others, 
and whether he is actively resisting arrest or attempting to evade arrest by flight. We 
assess objective reasonableness based on whether the totality of the circumstances 
justified the use of force, and pay careful attention to the facts and circumstances of the 
particular case. 
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Thomson v. Salt Lake County, 584 F.3d 1304, 1313 (10th Cir. 2009). While what is "excessive" 

in the context of use of force is left to the jury, the jury is given clear instruction on how to 

determine whether force is subjective- by assessing the objective reasonableness of the officer in 

light of the totality of the circumstances. There is no such clear instruction given in this case. 

The jurors are left to impose their subjective judgment on which purchases are excessive based 

upon their own experience, biases, political-orientation, and financial temperament. 

The crux of this issue, however, is how comfortable this Court is with allowing a state 

employee to be convicted of three separate felonies for relying upon public transportation to and 

from an authorized state function that the State alleges was twenty dollars more expensive than it 

should have been and another felony for purchasing what the State views as a too-expensive 

airline ticket to a school-related function. If this is the new standard of what constitutes a 

felonious criminal act under the code, than there are myriad employees at Shepherd University 

and throughout the State that should be retaining counsel. 

It is beyond ludicrous that Ms. Shanton is a felon because she did not shop around to find 

the cheapest possible mode of transportation. It could be the new dystopian Priceline.com 

slogan. Either find the lowest fare possible or go to prison. 

Such allegations should have never found their way into the criminal justice system. 

CONCLUSION 

Ms. Shanton respectfully reaffirms her request for relief made in her opening brief and 

requests that this Honorable Court vacate her convictions and enter an order of dismissal or 

alternatively order a new trial on the counts of conviction. Ms. Shanton further reaffmns her 

request for oral argument. 
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