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ASSIGNMENTS OF ERROR 

1. 	 Whether the circuit court erred in failing to dismiss the case based upon the State's Brady 

violation where the State failed to disclose favorable exculpatory and impeachment 

evidence in the possession of the investigating agency for this prosecution, the West 

Virginia State Auditor's Office? 

2. 	 Whether the circuit court erred in failing to dismiss the case based upon the State's 

soliciting of false testimony from witnesses before both the grand and petit juries? 

3. 	 Whether the circuit court erred in allowing the State to present testimony from a witness 

from the State Auditor's Office regarding an opinion about the alleged fraud that had not 

been previously disclosed to Ms. Shanton, which caused a violation of the specification 

requirement of State ex rei Day v. Silver, and which caused a prejudicial variation 

between the evidence presented and the indictment? . 

4. 	 Whether the circuit court erred in providing a jury instruction that allowed the jury to 

convict if they made a subjective determination that a purchase, though for official state 

purposes, was made at an "excessive" price? 

5. 	 Whether the circuit court erred in failing to find that the statute of conviction regarding 

the fraudulent use of a state-issue purchase card was unconstitutionally vague on its face 

and as applied in this case? 

6. 	 Whether the circuit court erred in failing to dismiss the indictment as insufficient both 

prior to trial and during the trial based upon the State's presentation of evidence? 
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1 

STATEMENT OF THE CASE 

ELIZABETH SHANTON'S EMPLOYMENT AT SHEPHERD UNIVERSITY 

At the time of the Indictment in this case, Ms. Elizabeth Shanton had been employed by 

Shepherd University for over fifteen years. Ms. Shanton began her career at Shepherd University 

in the financial aid office and at the time of the Indictment had held the positions of Assistant 

Director of the Student Center, Director of Commuter Affairs, and Director of Greek Life. In 

this position with Shepherd, one of Ms. Shanton's main job tasks was planning and putting on 

different events and activities for Shepherd University students with the goal of providing the 

students with a rich and rewarding experience outside of their academic classes. Ms. Shanton' s 

motto was to do great things for great students. 

To carry out the duties of her position, Shepherd University issued Ms. Shanton a state

issued purchase card (P-Card). While there were general rules and regulations governing the use 

of the purchase card, Ms. Shanton' s department had no specific rules regarding the use of the 

purchase card and there was a very high limit placed on single purchases and monthly purchases. 

Don Rohel, Ms. Shanton's direct supervisor, had often made similar expensive purchases with 

his purchase card and the person in a similar position to Ms. Shanton, Rachel Meads, had 

expended similar amounts that were expended by Ms. Shanton. Ms. Shanton's department had a 

culture of liberal spending on student programming. 

Even though Ms. Shanton's department had no specific rules and had a culture of liberal 

spending, the Procurement Office at Shepherd University oversaw and monitored Ms. Shanton's 

monthly expenditures as well as her individual purchases. Pursuant to the Procurement Office, 

Ms. Shanton was required to enter her monthly purchases electronically through an electronic 
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system known as FIMS and to also provide paper reconciliation regarding her purchases. 

Purchases that were considered unique for a school setting would trigger the West Virginia State 

Auditor to conduct individual audits of such purchases. 

Ms. Shanton, who had a very busy schedule, was often behind on her paper 

reconciliation, but was up to date on her electronic reconciliation. Ms. Meads, who had similar 

responsibility and spending as Ms. Shanton, was also often behind on her paper reconciliation. 

As part of the programming put on by Ms. Shanton and other members of her department, 

there would often be give-aways, door prizes, raffle prizes, and prizes for winning various games. 

Many of the items to be given away as prizes were often very expensive and included I-pads, 

video game systems, and televisions. Ms. Shanton would purchase prizes and other items to put 

on events for various regular programming, which including Commuter Outreach programming, 

Bingo, Greek events, and two times a year- a raffle event named Good Morning Commuter. The 

programming would often have specific themes such as holiday related themes like Valentines 

Day or Halloween, sports-related themes, such as the NFL, or culturally-related themes, like 

Black History Month. The prize raffle baskets at the Good Morning Commuter events would 

include a fashion baskets, which would typically contain items purchased from a Coach store, an 

electronics basket, a car care basket, a kitchen basket and many other assorted basket 'themes' 

and prizes. 

II. INVESTIGATION AND DIRECT INDICTMENT 

Due to what was viewed as liberal purchases being made by Shepherd University, the 

West Virginia State Auditor's Office began an audit of all of Shepherd's purchases as well as 

Shepherd's oversight of purchase-card holders. 
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On April 17,2013, the Jefferson County Prosecuting Attorney's Office, after consultation 

with the West Virginia State Auditor's Office and the Commission on Special Investigations 

made the decision to directly present Ms. Shanton's case to the grand jury. The grand jury 

returned 54 counts- the first count alleging a fraudulent scheme in which Ms. Shanton 

appropriated over $85,000 from Shepherd University and 53 counts alleging that Ms. Shanton 

illegally made purchases with her state-issued purchase card. 

The decision to indict Ms. Shanton was seemingly based upon what on their face 

appeared to be strange purchases made by Ms. Shanton, such as fashion items, make-up products 

and various other items. As it would become clear at trial, there was seemingly no investigation 

that would back up the charges besides the fact of the purchases themselves. None of the items 

that Ms. Shanton purchased were ever found to be in her personal possession. There was an 

almost complete lack of investigation at the school with almost no contact with students that 

attended Ms. Shanton's programs and where there was contact with students, the exculpatory 

information that they provided was completely ignored. Essentially, the entire case against Ms. 

Shanton rested upon the fact of the purchases themselves, numerous spreadsheets that were 

created to look at these purchases, employees at Shepherd University that were quick to 

scapegoat Ms. Shanton to deflect from their own liberal usage of their purchasing cards, and Ms. 

Shanton's admittedly sloppy paper record keeping (though her timely electronic record keeping). 

ill. DISCOVERY PROCESS 

There are many words that can be used to describe the State's discovery process in this 

case. On the more charitable end, the discovery was voluminous and confusing. On the less 

charitable end, the discovery was a document and file dump meant to overwhelm, confuse, and 
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obfuscate. At the very least, it can probably be agreed that the discovery in this case was 

voluminous, complex, and overwhelming for both the State and Ms. Shanton. Unlike the typical 

criminal case, there was almost no police involvement save for a single search warrant for 

electronic equipment. The State received all of the discovery from the West Virginia State 

Auditor's Office and the Commission on Special Investigations, relying on these agencies for the 

investigation usually reserved for local or state police. 

Almost all of the discovery was disclosed to Ms. Shanton in electronic format on data 

discs. These discs would contain folders upon sub-folders of documents and many gigabytes 

worth of data. Even when performing triage in an attempt to only print out the relevant 

discovery, the print-outs consisted of over ten banker boxes. The discovery, in part, consisted of 

all of the credit card statements, receipts, and exception reports related to purchases made by Ms. 

Shanton in an approximately two year period, raw data related to every single p-card purchase 

made by every single university employee during the same time period, a plethora of Excel 

spreadsheets attempting to organize the data, all of Ms. Shanton' s emails recovered from her 

Shepherd University Microsoft Outlook account, all of the emails recovered from various 

Shepherd University employees in the Procurement Office, interoffice emails between the 

investigating agencies, emails between the investigating agencies and Shepherd University 

employees, and a plethora of computer files ostensibly retrieved from Ms. Shanton's computer, 

school-issued phone, and other electronic equipment. 

As an example of what this discovery looked like in practice, Ms. Shanton has included 

as a sample a few "print screens" of the files contained on a single disc- this disc being number 

7- provided by the State. App. 5987. On the first screen of the disc, it is apparent that the disc 
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marked "Disc #7 Commission on Special Investigations Disc#3" contains sub-files and then 

numerous loose "documents," including investigation reports, interviews, spreadsheets, and 

emails. Upon clicking on a single file, labeled "Shepherd CDs," the following screen brings up 

numerous other sub-files, including "ESHANTON backup 10-15-12," which in the compressed 

version takes up 1.8 gigabytes of data. Upon clicking on that file, there are then numerous sub

files each with additional sub-files. 

Lost in the discovery disclosure was a forensic analysis that the West Virginia State 

Police performed on Ms. Shanton's electronic equipment, which extracted all of the files from 

the equipment. This forensic analysis was not turned over to Ms. Shanton until the first day of 

trial. App. 1630. 

Moreover, the State never turned over a file from the West Virginia State Auditor's office 

that contained the individual audits associated with some of Ms. Shanton's purchases and never 

turned over any material related to the completed audit on Shepherd University. 

Furthermore, during the trial it was learned that numerous items purchased with Ms. 

Shanton's p-card, which were seized from her office and storage area at Shepherd University, 

had not been collected by the investigators but had been left in the care of Shepherd University 

employees. A review of this evidence was conducted in the evening after trial had concluded for 

the day. 

N. INTERLOCUTORY APPEAL 

During the pre-trial proceedings, Ms. Shanton challenged the sufficiency and 

constitutionality of the Indictment and the statute underlying the charges. The circuit court 

granted Ms. Shanton's motion on one ground- double jeopardy- and ordered that fifty-three (53) 
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of the counts be dismissed and that Ms. Shanton be solely tried on one count of fraudulent 

schemes. At that time, the circuit court did not issue any rulings on the other grounds raised in 

Ms. Shanton's motions. 

The State then filed a writ of prohibition against the circuit court and the proceedings 

were stayed while the case was litigated before this Court. After written briefs and oral 

argument, this Court granted the writ of prohibition and ruled that Ms. Shanton may properly be 

tried on all fifty-four (54) counts of the Indictment. This Court, although addressing one of the 

grounds briefly in a footnote, did not consider any of the other grounds raised by Ms. Shanton 

challenging the indictment and underlying statute. 

During the litigation of this issue, the State for the first time disclosed that it was basing 

some of the counts of the Indictment under the theory that even though the purchases were 

legitimate, the price and terms of the purchases were "excessive." 

Moreover, during the appellate process, Glen B. Gainer m, the Auditor of the State of 

West Virginia filed an amicus brief with this Court arguing that Ms. Shanton should be 

prosecuted on all of the charges. The Auditor's Office, with the assistance of the investigation of 

the Commission on Special Investigations, was the driving force behind the entire case against 

Ms. Shanton. In that amicus brief, the Auditor, who one would think would know the facts 

behind the prosecution, misstated the facts to this Court, when he wrote, "The defendant was 

charged in Count 1 of the Indictment with committing fraudulent schemes in violation of West 

Virginia Code § 61-3-24d, by using a state purchase card to make purchases of goods and 

services in the amount of $85,932.67 .... As previously discussed, Counts 2 through 54 charged 

the defendant with 53 separate unlawful purchasing card transactions which when aggregated 
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totaled $85,932.67." App.734. As it would later come out at trial for the first time, this was not 

the basis of Count 1. App.2075-2107. 

The circuit court would later issue an order denying the previously-ruled upon motions 

during the trial. 

V. 	 STEVE STATON - INVESTIGATOR WITH THE COMMISSION ON SPECIAL 
INVESTIGATIONS 

The State's first witness in the trial, Mr. Staton, would end up being examined on the 

witness stand for almost the entirety of the first week of the trial. On direct examination, Mr. 

Staton testified that during the course of his investigation, he learned that no student had received 

any Coach brand items as prizes, no student had received any NFL-themed items as prizes, and 

no student had received any makeup or beauty products as prizes. This testimony of finding no 

students that ever received the purchased items was repeated over and over again like a mantra. 

Q. 	 Did you find any witness who would confirm that they received perfume as part of 
a giveaway? 

A. We were unable to locate anyone. 

App.1175. 

Q. 	 What about Coach purses, there are some high dollar purses and bags in the 
hundred to several hundred dollar range, did Ms. Shanton purchase items such as 
that with her purchasing card? 

A. 	 Those items were purchased on a number of occasions. Those items were, in my 
opinion, very high dollar. We asked that question of people and we got a negative 
response, no one had ever received any Coach items. 

App.1176. 

Q. 	 Now, I may have asked you this already, if! did I apologize, but were you able to 
determine if anyone at Shepherd received giveaways that included perfume? 

A. We didn't locate anyone who had been given perfume. 

App.1222. 
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" 

Q. 	 Tell me if you recall were you able to find anyone who said they received a Coach 
item as part of a giveaway? 

A. 	 We did not find anyone who had received any Coach items. 

App.1232. 

Q. 	 Were you able to locate any individuals who said they received those knock-off 
perfumes, colognes, cigars or silk pillows cases as part of a giveaway? 

A. 	 We did not locate anyone who had received any of those items. 

App.1236. 

Q. 	 Again, as it relates to these three Coach items, ... were you ever able to determine 
if any students received those items in a giveaway? 

A. 	 We never located any student that had received a Coach item. 

App.1244. 

Q. 	 Again, you were able to locate no students who received items that were Coach 
items; is that correct? 

A. 	 That is true. 

App. 1246. 

Q. 	 Remind me, if I haven't already, were you able to locate a student who received 
perfume as any giveaway as part of any giveaway from the University? 

A. 	 We did not locate anyone who received any perfumes. 

App. 1251. 

Q. 	 Let me ask you again, this $952.42 purchase of Coach items, were you able to 
locate any students who received Coach items-

A. 	 No. 
Q. 	 - as giveaways? 
A. 	 None. 

App. 1262. 

Q. 	 Is this for $63.85? 
A. 	 Yes. 
Q. 	 For various NFL items? 
A. 	 That is correct... 
Q. 	 Were you able to determine if these items were received by any student in 
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giveaways? 
A. We didn't locate anyone who had received those items. 

App.1271-72. 

Q. 	 Did you ever determine if any student ever received any of the bats or other items 
purchased at the Lousiville Slugger Museum? 

A. We didn't locate anyone who received any adult bats or any other bats. 

App.1273. 

Q. 	 Were you able to determine during your investigation if any students ever received 
perfume as part of a giveaway? 

A. We did not locate any student that received any of those items. 

App.1275. 

However, on cross-examination, it would come out that Mr. Staton had performed very 

little actual investigation- he had not actually personally interviewed any of the more than 2,000 

students who had signed attendance sheets for attending Ms. Shanton's events, App. 1321-26, he 

had not interviewed any of the student-employees that coordinated these events with Ms. 

Shanton, App. 1355-56, he did not seek a search warrant for Ms. Shanton's vehicle or residence 

and did not find any of the purchased items in her personal possession, lApp. 1357-58, he did not 

search the storage room at Shepherd University that was utilized by Ms. Shanton's department, 

App. 1367, he did not examine the many emails that were seized from Ms. Shanton's account, 

App. 1368-69, he did not examine the many computer files that were pulled from Ms. Shanton's 

electronic devices, App. 1367, he did not contact the student center to get a schedule of events 

put on by Ms. Shanton, and he did no investigation of the stores where the ostensibly-illegal 

purchases were made. 

I In fact, Mr. Staton testified that "a Coach purse [is] not a unique enough item to seize in 
a search warrant," as an explanation as to why he never sought a search warrant. App. 1361. 
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Furthermore, Mr. Staton testified that even though he had prize lists that included Coach 

items, beauty products, make-overs, and many other prizes, he never contacted any student on 

those lists to determine whether or not they had actually received the listed prize. App. 1340-55. 

Even more tellingly, on cross-examination, Mr. Staton was confronted with emails 

between himself and Shepherd University's general counsel whereby the general counsel 

provided email responses from students who told the general counsel they had received various 

prizes from Ms. Shanton. In those responses, which Mr. Staton had received in his email, 

various students stated that they had received NFL merchandise, beauty products, and Coach 

items as prizes. For example, Mr. Staton testified as follows regarding the NFL merchandise: 

Q. 	 Now, I believe that you testified yesterday that you found no students that 
received any of the NFL merchandise that was purchased? 

A. 	 That is correct.. .. 
Q. 	 Sir, I am going to hand you what is marked for identification purposes as 

Defendant's 34. Does that appear to be an e-mail that was forwarded to you from 
Alan Perdue general counsel of Shepherd University? 

A. 	 Yes it is ... 
Q. 	 Now, the e-mail contains an e-mail from a student, correct? 
A. 	 That is correct. 
Q. 	 This student's name would be Shannon Sullivan? 
A. 	 Yes. 
Q. 	 Down here in the body of that response Shannon Sullivan, yes, I have received 

prizes and giveaways from activities on Shepherd Campus. I may not remember 
certain dates but here are a few: Fall 2010 4-Comer Outreach I won a cleaning 
basket it contained Lysol wipes, Windex, Febreeze air freshners and cleaning 
supplies. Spring of 2012 I went to a few Commuter bingo games and won NFL 
Ravens memorabilia, a koozi, lanyard and some other NFL things. Also won 
nick-knacks. Then she says she won something in the spring of 2011 looks like 
Valentine's basket. Do you see that, sir? 

A. 	 Yes. 
Q. 	 When you testified yesterday that you never learned any student received any NFL 

merchandise that was false? 
A. 	 I did not remember this e-mail. 

App. 1439-42. Defense counsel then presented Mr. Staton with other emails contained in the 
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discovery that he, as the lead investigator collected, that demonstrated that Ms. Shanton was 

discussing with her student-employees the purchasing of NFL jerseys and merchandise and that 

Ms. Shanton had an email exchange with her student-employee about making sure that prize 

winners received their jerseys. App. 1452-57. This was especially critical evidence because the 

jerseys that were discussed where specifically itemized in the indictment as being fraudulent 

purchases. App. 1454-55. 

On cross-examination, Mr. Staton testified that the reason that Ms. Shanton was able to 

get away with so many personal purchases was because noone was monitoring her spending. 

Q. The only reason that these Coach purchases were made on multiple occasions was 
because no one was monitoring Ms. Shanton's purchases, correct? 

A. No one was monitoring her purchases, no .... 

App. 1510. However, Mr. Staton was then presented with emails between the West Virginia 

State Auditor's office and the Shepherd University P-Card division, whereby the West Virginia 

State Auditor's office was conducting individual audits of various purchases at or near the time 

of the purchases themselves. Some of these individual audits included items underlying various 

counts of the Indictment, including Coach purchases and beauty product purchases. App. 1462

65, 1512-13. Defendant's Exhibit 56 was an email between Jordan Kirk, Purchasing Card 

Specialist, WV State Auditor's Office, and the Shepherd University P-Card coordinator asking 

the P-Card Coordinator to verify a purchase of $952.42 at Coach on November 29,2011. App. 

1513. Defendant's Exhibit 57 was evidence of a random audit of a Victoria's Secret purchase. 

App. 1515-17. Defendant's Exhibit 59 was evidence of a random audit of a Bed, Bath, and Body 

purchase. App. 1521. 
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During Mr. Staton's examination, it also became apparent that Count 1 of the Indictment, 

charging Ms. Shanton with a fraudulent scheme that cost Shepherd University approximately 

$85,000, was not based upon what everyone else- including the State, the circuit court, the 

Auditor's Office, and this Court- thought it was. Mr. Staton testified that this charge and this 

amount, rather than being representative of any overarching fraud committed by Ms. Shanton, 

was based upon an email from an employee of Shepherd University's procurement office, that 

Ms. Shanton was missing paper documentation for various purchases over a multi-month period. 

These purchases that were alleged to be part of the fraudulent schemes included such non

controversial items as thousands of t-shirts with the shepherd university logo and catering at the 

school for various events. 2 

VI. MS. SHANTON'S MOTION TO DISMISS PURSUANT TO BRADY 

The evidence of the individual audits of some of Ms. Shanton' s purchases by the West 

Virginia State Auditor's Office was needle in the haystack that was the State's discovery in this 

case. The documentation of these audits was indirect and was located in two emails between the 

Procurement Office and the West Virginia State Auditor's Office that were buried in tens of 

thousands of other irrelevant emails and in a few files referenced in the forensic analysis report of 

Ms. Shanton' s computer, which was disclosed on the first day of trial. The documentation of 

these individual audits were both material to the impeachment of multiple of the State's 

2 Ms. Shanton made a motion to dismiss Count 1 based upon the change of the amount of 
fraud being alleged having been a substantive amendment to the Indictment that did not allow 
Ms. Shanton (or anyone else) to be aware of what she must defend herself. The circuit court 
ultimately denied the motion, but the jury acquitted Ms. Shanton on this count, thus obviating the 
need for it to be included as an appeal issue. However, the issue with the State being unaware of 
what it was even charging Ms. Shanton with during the trial and the attendant confusion that this 
caused was an example and symptomatic of how the entire prosecution was conducted. 
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witnesses and were exculpatory in that several related to specific purchases charged as separate 

counts in the Indictment and stood for the proposition that purchases that were now being alleged 

to have been illegal were reviewed by both Shepherd University and the West Virginia State 

Auditor's Office and determined to be legitimate at the time that they were made. 

Investigator Staton testified on cross-examination that the State Auditor had never 

provided him with the record of the random audits conducted on Ms. Shanton's purchases but 

that he believed they would possess them and would have turned them over. App. 1627. At that 

point in the trial, defense counsel made a motion to dismiss the entire case based upon the Brady 

violation of the State failing to disclose the records associated with these random audits. App. 

1629. The circuit court took the motion under advisement, advising that it was "not an 

inconsequential motion" based upon defense counsel's "uncovering and revealing things which 

are against the proposition that Ms. Shanton violated the law in a number of these counts which 

were testified to differently when led by the Prosecuting Attorney such as, for example, did you 

ever contact anybody who ever received anything where repeatedly it was said no and then from 

the discovery provided by the State itself." App. 1634-35. 

The State's subsequent witness from the West Virginia State Auditor's Office, Tim 

Butler, confirmed that there was a section of the WVSAO that would conduct such individual 

audits, that the WVSAO would likely have a file documenting all of the audits, and that he had 

previously reviewed and disclosed all the audits in discovery. App.2143-2147. However, when 

confronted with the fact that the audits possessed by Ms. Shanton came from an analysis of her 

computer and not any document that he may have reviewed and disclosed, Mr. Bulter admitted 

that he was not aware that his office had conducted these random audits of Ms. Shanton' s 
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purchases until the trial had commenced. App. 2151. 

Based on this information, Ms. Shanton made a motion to the circuit court to dismiss the 

case against Ms. Shanton due to the State violating the Brady rule by not turning over 

exculpatory and impeaching evidence that was in possession of the agency investigating the 

case- the WVSAO. After taking the motion under advisement for several days, the circuit court 

denied Ms. Shanton' s motion to dismiss. 

VII. WITNESSES FROM THE WEST VIRGINIA STATE AUDITOR'S OFFICE 

After Mr. Staton's testimony, the State called witnesses from the WVSAO. Those 

witnesses testified that in conducting their examination of the case, they relied upon the facts 

gathered by the investigation of Mr. Staton. Through these witnesses, the State entered various 

spreadsheets into evidence. 

Furthermore, Tim Butler from the WVSAO testified on direct examination regarding his 

opinion regarding "blending" in forensic accounting cases. App. 1910-15. The opinion and 

theory about "blending" had never been disclosed in any expert summary or report pursuant to 

Rule 16 of the West Virginia Rules of Criminal Procedure. According to Mr. Butler, "blending" 

was when a person committing fraud would mix legitimate purchases with illegal, personal 

purchases. This new theory seemed to arise after Mr. Staton's testimony had revealed that many 

of the purchases charged under the Indictment were legitimate. Ms. Shanton objected to the 

testimony, arguing that such an opinion had not been previously-disclosed in an expert disclosure 

and that she was unprepared to contest this new theory of prosecution after belaboring under the 

apparent misimpression (as was apparently the Auditor's Office at least at the time of the 

interlocutory appeal) that Ms. Shanton was charged with the entirety of each purchase in the 
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Indictment being illegal. App. 1932-35, 1939-40. Mr. Butler proffered that there would 

eventually be a written report in the future but that he was prohibited by statute from completing 

a report at the time of the trial. App. 1934-35. The circuit court allowed the testimony to come 

into evidence. App. 1962-67. 

VITI. WITNESSES FROM SHEPHERD UNIVERSITY 

The State then called a variety of witnesses from Shepherd University, including Ms. 

Shanton's supervisors, her co-worker in her department, and members of the P-Card Division. 

The witnesses provided insight into the liberal spending culture at Shepherd University as well as 

the lack of specific departmental rules regarding P-Card usage. 

IX. 	 DEFENDANT'S CASE-IN-CHIEF- THE ONLY TESTIMONY FROM AN ACTUAL 
STUDENT 

Ms. Shanton's case-in-chief mainly consisted of calling a former student, Kate Ferguson, 

as a witness. App.2887. Ms. Ferguson testified that she had attended Shepherd University, was 

in a sorority, and attended many of the events that Ms. Shanton held for students. She testified 

that at one of the events, she won a raffle for a Coach basket, which included a Coach purse, 

Coach bag, Coach scarves and various other Coach items. 

x. 	 JURY INSTRUCTIONS 

During the charge conference, Ms. Shanton objected to the court instructing the jury that 

they may convict Ms. Shanton based on a finding that certain purchases were "excessive." App. 

2897. The court overruled Ms. Shanton's objection and instructed the jury on Counts 37, 39,40, 

and 41 that the jury may return a conviction if they found beyond a reasonable doubt that Ms. 

Shanton purchased "authorized goods or services at terms of price or quantity that the Defendant 
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knew were excessive." App.3207. 

XI. JURY'S VERDICT 

After a long deliberation, the jury returned a verdict of Guilty Counts 11, 14, 17, 18, 19, 

27,28,36,37,39,40,41,46,51, and 52 and acquitted Ms. Shanton on all the remaining counts. 

App.3232. Count 11 was based on a $54.64 purchase at Advance Auto Parts. Count 14 was 

based on $160.06 at WalMart in Madison, Georgia. Count 17 was based $238.00 of purchases of 

fragrances at Macy's East Store in Charleston, West Virginia. Count 18 was based on $752.30 at 

Paper Plus Retail of Halloween costumes and decorations. Count 19 was based on $7.40 of 

purchases at Spirit Halloween.Count 27 was based on a $219.91 purchase at Fansedge.com. 

Count 28 was based on $110.86 at NFLShop.com. Count 36 was based on a purchase of $416.51 

at Ulta Beauty Store. Count 37 was based upon the purchases of a $1,439.70 United Airlines 

first class ticket. Counts 39, 40, and 41 were based on the engagement of a car service in New 

York City. Count 46 was based on a purchase of $752.33 from Sephora. Counts 51 and 52 were 

based on purchases of hotel rooms at the Marriott in New York City. In total, Ms. Shanton was 

convicted of $5,016.41 in "personal purchases" and $1,753.06 in purchases that were 

"excessive." 

Ms. Shanton was granted post-conviction bond pending sentencing. 

Xil. SENTENCING AND POST-TRIAL MOTION 

Ms. Shanton filed a post-trial motion seeking a judgment of acquittal and/or a new trial, 

arguing the Brady violation, the State's surprise expert testimony, the presentment of false 

testimony before the grand jury, and the error in the jury instructions. The circuit court denied 

Ms. Shanton's motion. App.3273. 
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Following a sentencing hearing, the circuit court sentenced Ms. Shanton to 1 to 5 years in 

prison on each count, to run concurrently, but suspended the sentence in favor of five years of 

probation. App.3327. 

Ms. Shanton timely filed her notice of appeal of her conviction and sentence. 

SUMMARY OF ARGUMENT 

Ms. Shanton presents this Court with six separate arguments summarized as a Brady 

violation, false presentment oftestimony to the jury and grand jury, failure to disclose an expert 

opinion that prejudiced Ms. Shanton's ability to prepare a defense, an improper jury instruction 

that requires a subjective assessment, the insufficiency of the indictment, and the 

constitutionality of the statute of conviction on its face and as applied. 

First, Ms. Shanton avers that the State violated her due process rights when it suppressed 

favorable exculpatory and impeachment evidence. During the trial, it became apparent that the 

agency in charge of the investigation, the West Virginia State Auditor's Office, had a branch of 

the office that had conducted individual audits of Ms. Shanton' s purchases and had even audited 

some of the purchases alleged to be illegal in the indictment. These audits necessitated a review 

by the Shepherd University Purchasing Card Division and the West Virginia State Auditor's 

Office and either an approval or rejection of these purchases. Ms. Shanton became aware of the 

existence of these audits when on the first day of trial the State had disclosed a forensic computer 

analysis that contained evidence of the existence of such audits. Such evidence was both 

exculpatory as substantive evidence and impeaching of the State's witnesses. Independent 

review and approval by Shepherd University and the Auditor's Office was substantive 

exculpatory evidence that Ms. Shanton's purchases were authorized. Further, these audits 
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impeached the credibility of the State's witnesses, who testified that there was absolutely no 

oversight of Ms. Shanton's purchases. The prejudice from this suppression of favorable evidence 

is apparent. The jury acquitted Ms. Shanton of the count of the indictment where she was able to 

show that the Auditor's Office and Shepherd University had approved her purchase of Coach 

purses. 

Second, Ms. Shanton argues that she was prejudiced by the State's solicitation of false 

testimony before both the grand jury and the petit jury of the State's witness in charge of the 

investigation. The record demonstrates that repeatedly this witness had testified that no student 

at Shepherd University had received any of the items purchased by Ms. Shanton. However, this 

false mantra of "no student, never" fell apart when the investigator was confronted with emails 

between the investigator and a Shepherd University employee who had forwarded the 

investigator the names of students who had in fact claimed to have won many of the items 

purchased by Ms. Shanton. Without this false testimony, it is unlikely that Ms. Shanton would 

have been indicted or convicted. 

Third, Ms. Shanton suggests that the State solicited testimony from the forensic fraud 

examiner at the Auditor's Office regarding a new theory of prosecution once it became apparent 

that students had indeed won as prizes the items that were purchased by Ms. Shanton. This 

witness testified that there is a type of fraud known as "blending," whereby a fraudster would 

mix in personal purchases with purchases that were legitimate to disguise their fraud. This 

opinion completely changed the nature of the allegations that Ms. Shanton had been preparing to 

defend against for almost three years. This opinion had not been disclosed to Ms. Shanton 

pursuant to Rule 16 of the West Virginia Rules of Criminal Procedure so that she may attempt to 
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defend against it. This novel opinion regarding the theory of fraud completely surprised Ms. 

Shanton and made it impossible for her to change her theory of defense, which had until that time 

been focused on each entire alleged purchase as being fraudulent, rather than unspecified 

individual items on each receipt. 

Fourth, Ms. Shanton avers that the circuit court improperly instructed the jury by allowing 

them to convict Ms. Shanton of four counts of the Indictment based upon a finding of whether 

she knew that purchases were made at excessive prices. Ms. Shanton argues that the term 

"excessive" was completely subjective, was not an element that was presented to the grand jury 

or contained in the indictment, an as such was improper to instruct the jury on. 

Finally, Ms. Shanton argues that the statute of conviction was unconstitutionally vague as 

it allowed for arbitrary and subjective enforcement and renews the argument previously made 

that the indictment was insufficient based upon the evidence presented at trial establishing the 

confusion concerning what was actually being charged in the indictment. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Ms. Shanton suggests that oral argument is necessary pursuant to Rule 18(a). This 

Court's decision in this case can be significantly aided by oral argument because of the 

complexity of the case and the knowledge that both Parties have due to their litigation. 

Petitioner suggests that this case should be set for a Rule 20 argument. This appeal 

presents a serious and substantial allegation of a constitutional Brady violation as well as issues 

of first impression in this Court regarding the interpretation of a statute. The ruling may have 

effects for any persons employed by the State of West Virginia. 

ARGUMENT 
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I:. 	 THE CIRCUIT COURT ERRED IN FAll..ING TO DISMISS THE CASE BASED UPON 
A VIOLATION OF MS. SHANTON'S DUE PROCESS RIGHTS AS A RESULT OF 
THE STATE WITHHOLDING EXCULPATORY EVIDENCE 

Ms. Shanton asserts that her constitutional due process rights were violated when the 

State failed to disclose exculpatory evidence and the circuit court erred in failing to dismiss the 

case after such motion was made during the trial and in the post-trial motion. 

A. 	 Standard of Review 

"A claim of a violation of Brady and Hatfield presents mixed questions of law and fact. 

Consequently, the circuit court's factual findings should be reviewed under a clearly erroneous 

standard and ... questions of law are subject to de novo review." State v. Youngblood, 221 W.Va. 

20,26,650 S.E.2d 119, 125 (2007). 

B. 	 Relevant Case Law 

"[T]he United States Supreme Court in Brady held that 'the suppression by the 

prosecution of evidence favorable to an accused upon request violates due process where the 

evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of 

the prosecution.'" Buffey v. Ballard, 236 W.Va. 509,782 S.E.2d 204, 219 (2015) (quoting Brady 

v. Maryland, 373 U.S. 83,83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)). 

This Court has outlined the parameters of Brady rights in State v. Youngblood, 221 W.Va. 

20, 650 S.E.2d 119 (2007). "There are three components of a constitutional due process 

violation under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and State 

v. Hatfield, 169 W.Va. 191,286 S.E.2d 402 (1982): (1) the evidence at issue must be favorable 

to the defendant as exculpatory or impeachment evidence; (2) the evidence must have been 

suppressed by the State, either willfully or inadvertently; and (3) the evidence must have been 
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material, i.e., it must have prejudiced the defense at trial." Syl. Pt. 2, Youngblood, 221 W.Va. 20, 

650 S.E.2d 119. 

"A police investigator's knowledge of evidence in a criminal case is imputed to the 

prosecutor. Therefore, a prosecutor's disclosure duty under Brady v. Maryland, 373 U.S. 83, 83 

S.Ct. 1194, 10 L.Ed.2d 215 (1963) and State v. Hatfield, 169 W.Va. 191,286 S.E.2d 402 (1982) 

includes disclosure of evidence that is known only to a police investigator and not to the 

prosecutor." Syl. Pt. 1, Youngblood, 221 W.Va. 20, 650 S.E.2d 119. "The decision in Kyles 

stands for the proposition that 'it is proper to impute to the prosecutor's office facts that are 

known to the police and other members of the investigation team.'" Youngblood, 221 W.Va. at 

27,650 S.E.2d at 126 (quoting United States v. Wilson, 237 F.3d 827, 832 (7th Cir. 2001) and 

citing Kyles v. Whitley, 514 U.S. 419,115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)).3 "Our law is 

3 The Youngblood Court cited similar holdings in other courts: "Powell v. United States, 
880 A.2d 248, 254 (D.C. 2005) ("The government also concedes that the prosecutor's lack of 
actual knowledge, and therefore any bad faith, is not relevant to the Brady analysis. As the 
government points out in its brief, the MPD and the FBI were part of the government team and 
their knowledge is imputed to the prosecutors."). Archer v. State, 934 So.2d 1187, 1203 (Fla. 
2006) ("To comply with Brady, the individual prosecutor has a duty to learn of any favorable 
evidence known to others acting on the government's behalf in the case and to disclose that 
evidence if it is material."); Harrington v. State, 659 N.W.2d 509,522 (Iowa 2003) ("This test 
does not mean, however, that evidence unknown to the individual prosecutor is not considered 
suppressed ... Regardless of whether the prosecutor actually learns of the favorable 
evidence, the prosecution bears the responsibility for its disclosure."); State v. Jones, 891 So.2d 
760, 775 (La.CLApp. 2004) ("[TJhe State is not necessarily absolved of its responsibilities under 
Brady simply because the prosecution does not possess or have knowledge of evidence, because 
the individual prosecutor has a duty to learn of any favorable evidence known to the others acting 
on the government's behalf in the case, including the police."); Thomas v. State, 131 P.3d 348, 
353 (Wyo. 2006) ("We have applied Brady to hold that the duty to disclose exculpatory evidence 
... encompasses evidence known only to police investigators and not to the prosecution."); In the 
final analysis, "[t]he prosecutor cannot get around Brady by keeping [himJlherself in ignorance." 
United States v. Hamilton, 107 F.3d 499,509 (7th Cir.1997)[.]" Youngblood, 211 W. Va. at 27, 
650 S.E.2d at 126. 
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clear that the prosecutor, and any investigator acting on the prosecution's behalf, has a duty to 

disclose evidence favorable to the defendant." State v. Frazier, 229 W.Va. 724, 731, 735 S.E.2d 

727, 734 (2012); see also McCormick v. Parker, 821 F.3d 1240 (10th Cir. 2016) ("Under Brady, 

the prosecution has a duty to disclose material impeachment evidence that is favorable to the 

defense; however, that duty arises even if the prosecutor has no actual knowledge of the 

existence of the evidence at issue because, for Brady purposes, the "prosecution" includes not 

only the individual prosecutor handling the case, but also the prosecutor's entire office, as well as 

law enforcement personnel and other arms of the state involved in investigative aspects of a 

particular criminal venture."); Love v. Johnson, 57 F.3d 1305 (4th Cir. 1995) ("Brady right to 

disclosure of exculpatory evidence in government's possession, as recognized and implemented 

in Pennsylvania v. Ritchie, is not limited to information in actual possession of prosecutor and 

certainly extends to any in possession of state agencies subject to judicial control.") 

Moreover, a prosecutor's duty under Brady extends to impeachment evidence as well. 

The Youngblood Court held, 

During Mr. Youngblood's post-trial hearing for a new trial, the circuit court ruled that 
failure to disclose the note prior to trial was harmless, because it had only impeachment 
value. In other words, the circuit court took the position that if the State possesses 
material evidence which could be used by the defendant only for impeachment purposes, 
the State is under no obligation to turn over the evidence. We believe the circuit court's 
ruling is inconsistent with the due process requirements of both the federal and state 
constitutions. 

Youngblood, 221 W.Va. at 27, 650 S.E.2d at 126. "Although 'Brady addressed only exculpatory 

evidence, this doctrine has been expanded to include impeachment evidence as well as 

exculpatory evidence.' The United States Supreme Court has expressly 'disavowed any 

difference between exculpatory and impeachment evidence for Brady purposes[.]'" [d. (quoting 
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Thompson v. Cain, 161 F.3d 802, 806 (5th Cif. 1998) and Kyles, 514 U.S. at 433, 115 S.Ct. at 

1565, 131 L.Ed.2d 490). The Youngblood Court found, "[h]aving determined that favorable 

impeachment evidence is a component of Brady and Hatfield, it is clear that the trial court 

committed error in finding that failure to disclose the note was irrelevant because it merely had 

impeachment value." Youngblood, 221 W.Va. at 27, 650 S.E.2d at 126. See also Buffey, 236 

W.Va. 509, 782 S.E.2d at 219. 

Furthermore, "the Constitution requires that disclosure be made "at such a time as to 

allow the defense to use the favorable material effectively in the preparation and presentation of 

its case." Miller v. United States, 14 A.3d 1094, 1107 (D.C. 2011) (quotations and citation 

omitted). "Prosecutorial resort to a strategy of delay and conquer, though believed by some 

commentators not to be uncommon, is not acceptable. [d. at 1108 (quotations and citation 

omitted). 

h Suppression of Results of Audit Findings of Purchases at Shepherd University 

In the instant case, there was a multitude of exculpatory evidence that the State failed to 

disclose that was in the possession of the agency responsible for the prosecution- the West 

Virginia State Auditor's Office. The first example, which does not form the basis of the Brady 

claim because Ms. Shanton was able to find on her own, but which serves to exemplify the way 

in which the case was prosecuted, was the audit findings by the State Auditor, which was 

released in 2015, based upon the Auditor's investigation at all of the purchasing with state-issued 

purchase cards occurring during the time frame of the allegations against Ms. Shanton. The 

findings of the Auditor contained a multitude of exculpatory and impeachment information 

related to the purchase-card practices at Shepherd University. App. 2047-2049 and Defendant's 
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Exhibit 107. The Auditor had found that 19 percent of all p-card purchases at Shepherd 

University were either missing some or all documentation. 27 percent of all purchases were 

missing approval from a supervisor. Moreover, employees at Shepherd University had used their 

purchase cards to purchase a limousine service, thousands of dollars in personal meals, sex toys, 

and a purchase by the university president of an expensive meal at the local casino. Moreover, 

the general counsel of Shepherd had responded to the Auditor that many of the problematic 

purchases were legitimate. This material was clearly favorable and exculpatory. Ms. Shanton 

used this information to cross-examine and impeach almost every single witness and used this 

information as a center piece in closing argument. The information was used before the jury to 

show that Ms. Shanton was not doing anything out of the ordinary at Shepherd when using the 

purchase card and that there was a policy of liberal spending by Shepherd University at the time. 

The information severely undermined the credibility of the investigators as well as Shepherd 

University officials as to what type of items were appropriate to be purchasing with a p-card. 

Moreover, this evidence had been suppressed by the State. Tim Butler from the WVSAO 

testified that he was present during the hearings related to the Auditor's findings and was aware 

of the information. However, the State never divulged such material and favorable information 

to Ms. Shanton. Counsel only learned of this information from reading the local newspaper. Ms. 

Shanton was unaware of such findings because she was no longer employed at Shepherd 

University. Thus, because Ms. Shanton discovered this information only a few weeks prior to 

trial due to the mere reading of a newspaper and independent investigation, the prejudice prong 

of Brady is not satisfied. However, if Ms. Shanton had not discovered such information, there 

can be no doubt that this would be an independent ground of a violation of her due process rights 
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under Brady. 

D. 	 Suppression of the Individual Audits Performed by the WVSAO 

The crux of Ms. Shanton's Brady claim is the suppression by the State of the individual 

audits conducted by the WVSAO regarding Ms. Shanton's individual purchases. Ms. Shanton 

avers that such evidence was favorable as both exculpatory and impeachment evidence, that the 

evidence was suppressed by the State where the evidence was in the possession of the West 

Virginia State Auditor's Office and not disclosed, and the failure to disclose the material severly 

prejudiced Ms. Shanton's defense at trial and if disclosed may have resulted in 54 acquittals 

instead of 39 acquittals. 

1. 	 The Individual Audits Performed by the WVSAO Were Favorable to Ms. 
Shanton as Exculpatory and Impeachment Evidence 

As part of the oversight of p-card purchases, the WVSAO would perform individual 

audits of specific purchases made by p-card users either on a random basis or if certain purchases 

got flagged in their system as being unusual. These individual purchase audits would occur 

either immediately after a purchase or immediately after a monthly reconciliation of p-card 

purchases. In the course of the individual audit, the WVSAO would communicate with the 

Purchasing Card division at Shepherd University who would communicate with the p-card user's 

supervisor and the p-card user to confirm that such purchases were being made for official state 

purposes and not for personal use. As a result of the individual audit, the WVSAO would then 

make a decision whether to authorize payment for the purchase, whether to not authorize 

payment, and whether to discipline the p-card user if a purchase was unlawful. 

This evidence was favorable to Ms. Shanton both generally and specifically. Generally, 
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evidence of such audits was favorable as both exculpatory and impeachment evidence because 

such evidence completely undercut the State's theory and the State's witnesses' testimony that 

Ms. Shanton was subject to no oversight in her use of the p-card. The existence of the individual 

audits demonstrated that Ms. Shanton's p-card purchases were subject to oversight from the 

WVSAO, the Purchasing Card division at Shepherd University, and her direct supervisor at 

Shepherd University. On cross-examination, Ms. Shanton was able to show that the State's main 

investigator, Steve Staton, was not truthful when he testified on direct examination that there was 

no oversight of Ms. Shanton's purchases, undercutting his veracity. Further, Ms. Shanton was 

able to show that the State's witnesses from Shepherd University, including her supervisors and 

members of the Purchasing Card division were not being honest when they testified that they 

were unaware of the purchases being made by Ms. Shanton. As Ms. Shanton argued, these 

members of Shepherd University were aware of her purchases, had in fact authorized and 

defended these purchases, and were trying to distance themselves from her due to their own 

liberal purchases and fear of the Auditor. 

Further, evidence of these individual audits severely undercut the State's theory that Ms. 

Shanton's tardiness in the paper reconciliation of her purchases allowed her to hide her so-called 

fraud from her supervisors, the procurement office, and the Auditor's office. The State argued 

and presented testimony that her purchase history could only be supervised once she submitted 

her paper reconciliation and that the failure to do so prevented anyone from supervising her 

purchases. These individual audits demonstrate that Ms. Shanton's electronic reconciliation of 

her purchases was sufficient to trigger supervision and review of her purchases and that while the 

paper reconciliation may have been tardy, it was a mere duplication of the electronic 
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reconciliation which had been performed on time. The State's theory of fraudulent intent by 

hiding the purchases was completely undercut by this key piece of exculpatory evidence. As 

such, the evidence of these individual audits were both exculpatory and impeaching, and 

generally very favorable to Ms. Shanton. 

The evidence of the individual audits were also exculpatory to specific counts in the 

Indictment. For example, there was evidence that an individual audit was conducted on 

purchases that Ms. Shanton made at a Coach Store on November 29,2011 contained in Count 26 

of the Indictment. App. 72. Thus, the WVSAO was aware of these purchases, the Purchasing 

Card division was aware of these purchases, and Ms. Shanton's supervisor was aware of these 

purchases, and as such these purchases were authorized on all three levels. Ms. Shanton never 

received any form of discipline or censure for these purchases. The jury returned a not guilty 

verdict on this specific count. 

It is clear beyond peradventure that the evidence of the individual audits was favorable to 

Ms. Shanton as both exculpatory and impeachment evidence both generally and specific to 

certain counts of the Indictment. 

2. 	 The Individual Audits Performed by the WVSAO ofMs. Shanton's 
Purchases Were Suppressed by the State 

Ms. Shanton does not believe that the Jefferson County Prosecuting Attorney's Office 

suppressed this exculpatory evidence willfully. However, under Brady, inadvertent suppression 

is just as constitutionally-objectionable. There can be no doubt that the evidence of these 

individual audits was in the possession of the State as the knowledge of any investigatory agency 

is imputed to the State. The WVSAO, who spearheaded the entire investigation and prosecution, 
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with the assistance of the Commission on Special Investigations, possessed the exculpatory 

evidence and was aware of the existence of the evidence. Yet, this evidence was not disclosed to 

Ms. Shanton. 

The fact that Ms. Shanton was able to effectively use a portion of the indirect evidence of 

this exculpatory material does not obviate the State's duty to disclose the complete and actual 

exculpatory material itself. The nature of Ms. Shanton's discovery of the indirect evidence of 

these individual audits bears repeating. A few weeks prior to trial, Ms. Shanton became aware 

that she may not have been in possession of all of the evidence related to her electronic 

documents in the State's massive discovery dump. Despite having gigabytes of computer files 

related to information pulled from her electronic equipment (computer, phone, and hard drives), 

Ms. Shanton believed that there may be another report of her electronic files in a different format. 

Ms. Shanton requested that the State contact the investigating agencies and inquire whether or 

not there was additional forensic evidence associated with her electronic equipment that had not 

been turned over. On the opening day of trial, the State informed Ms. Shanton that additional 

forensic computer evidence had been located and turned over the said evidence to Ms. Shanton. 

This newly-disclosed evidence was extensive and contained many gigabytes of computer data. 

Ms. Shanton attempted to review and use this newly-disclosed evidence in as effective a 

way as she could in the time restraints presented by the commenced and ongoing trial. In 

reviewing the newly-discovered evidence, Ms. Shanton discovered that West Virginia State 

Police Trooper had entered the search terms of Victoria's Secret and Bed Bath and Beyond when 

conducting the forensic extraction. This directed the software program to search and extract any 

computer file with these search terms. In doing so, the software had extracted two email chains 
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originating from the WVSAO in which the WVSAO was performing individual audits on 

purchases made at these two stores. Thus, it was only during the trial that Ms. Shanton was able 

to learn of the WVSAO's program of conducting these individual audits. Using that new 

information, Ms. Shanton was able to run the email address of the WVSAO through the search 

function to search for any evidence of these individual audits in the discovery haystack. While 

Ms. Shanton was unable to find any emails between herself and anyone else regarding these 

audits, she was able to find an email between an employee of the Purchasing Card division and 

the WVSAO regarding the aforementioned audit of the Coach purchase. This represented a 

single email among thousands that were disclosed regarding this one employee. 

Through examination of Tim Butler of the WVSAO, Ms. Shanton was able to learn that 

the WVSAO would have had a file documenting all of these individual audits. After learning of 

this information, Ms. Shanton moved the Court to dismiss the case due to the suppression of this 

exculpatory evidence and renewed this motion in a post-trial motion. The records related to the 

audits conducted by the WVSAO of Ms. Shanton's individual purchases have never been 

disclosed. 

3. 	 The Suppression of the Individual Audits Prejudiced Ms. Shanton's 
Defense at Trial 

While the prejudice prong of the Brady violation is often the most difficult to show, in the 

instant case, due to the fact that Ms. Shanton was able to unearth a small portion of the totality of 

the exculpatory evidence and was able to use such evidence effectively demonstrate that she was 

prejudiced by the State's failure to disclose this file of individual audits. The indirect evidence of 

these individual audits, seen through several ernails, was used as the cornerstone of Ms. 
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Shanton's defense and used to impeach almost all ofthe State's witnesses. Moreover, the jury 

acquitted Ms. Shanton on the specific count related to the individual audit of the Coach 

purchases. Thus, the value of such evidence is clear, and the prejudice in Ms. Shanton being 

unable to use the whole file related to these individual audits is apparent. It is telling that the 

forensic evaluation of Ms. Shanton's computer used two search terms related to different 

purchases and that both search terms pulled up evidence of individual audits by the WVSAO of 

purchases of those brands. Moreover, the fact that any unusual purchases would be flagged 

suggests that many more of Ms. Shanton's purchases, including the purchases underlying 

individual counts of the Indictment, would have had individual audits that were not disclosed. 

Had this file of exculpatory evidence not been suppressed, it is likely that Ms. Shanton would 

have been acquitted of all 54 counts and not just 39 counts of the Indictment. 

Thus, Ms. Shanton avers that this Court must dismiss the counts of conviction. 

II. 	 THE CIRCUIT COURT ERRED IN FAILING TO DISMISS THE CASE BASED UPON 
THE STATE PRESENTING FALSE TESTIMONY TO THE GRAND JURY 

Ms. Shanton further avers that the circuit court erred in failing to dismiss the case and/or 

grant a new trial based upon the State's reliance upon materially false testimony before the grand 

jury and at the trial. 

The West Virginia Supreme Court has held 

[I]n order to obtain a new trial on a claim that the prosecutor presented false testimony at 
trial, a defendant must demonstrate that (1) the prosecutor presented false testimony, (2) 
the prosecutor knew or should have known the testimony was false, and (3) the false 
testimony had a material effect on the jury verdict. 

State ex reI. Franklin v. McBride, 226 W.Va. 375,379-80, 701 S.E.2d 97, 101-02 (2009). "The 

State must bear the responsibility for the false evidence. The law forbids the State from obtaining 
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a conviction based on false evidence." Id. "It is also recognized that, although it is a violation of 

due process for the State to convict a defendant based on false evidence, such conviction will not 

be set aside unless it is shown that the false evidence had a material effect on the jury verdict." 

Id. A new trial is required if "the false testimony could ... in any reasonable likelihood have 

affected the judgment of the jury ..." Id. "As we have earlier stated, once the use of false 

evidence is established, as here, such use constitutes a violation of due process. The only inquiry 

that remains is to analyze the other evidence in the case under the Atkins rule to determine if 

there is sufficient evidence to uphold the conviction." Matter of Investigation of West Virginia 

State Police Crime Laboratory, Serology Div., 190 W.Va. 321,438 S.E.2d 501 (1993). "The 

State's obligation is not to convict, but to see that, so far as possible, truth emerges." Buffey, 236 

W.Va. 509, 782 S.E.2d at 221 (Loughry, J., concurring) (quoting Giles v. Maryland, 386 U.S. 66, 

98,87 S.Ct. 793,17 L.Ed.2d 737 (1967) (Fortas, J., concurring)). 

As to the grand jury process, "[aJ prosecutor should of course inform a grand jury of any 

substantial evidence of which the prosecutor is aware that negates an accused's guilt, and should 

respond candidly to a grand jury's inquiries." United States v. Bari, 750 F.2d 1169, 1176 (2d 

Cir. 1984). A court may resort to the remedy of dismissal of an indictment "where the 

prosecutor's conduct amounts to a knowing or reckless misleading of the grand jury as to an 

essential fact." United States v. Hogan, 712 F.2d 757,759 (2d Cir. 1983). 

"Except for willful, intentional fraud the law of this State does not permit the court to go 

behind an indictment to inquire into the evidence considered by the grand jury, either to 

determine its legality or its sufficiency." Syl. Pt. 2, State ex rei Pinson v. Maynard, 181 W.Va. 

662,382 S.E.2d 844 (1989) (quoting Syl. Pt., Barker v. Fox, 160 W.Va. 749, 238 S.E.2d 235 
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(1977». "When perjured or misleading testimony presented to a grand jury is discovered before 

trial and there is no evidence of prosecutorial misconduct, the State may withdraw the indictment 

without prejudice, or request the court to hold an in camera hearing to inspect the grand jury 

transcripts and determine if other sufficient evidence exists to support the indictment." Syl. Pt. 5, 

Pinson, 181 W.Va. 662, 382 S.E.2d 844. "[D]ismisal of [an] indictment is appropriate only 'if it 

is established that the violation substantially influenced the grand jury's decision to indict' or if 

there is 'grave doubt' that the decision to indict was free from substantial influence of such 

violations." Syl. Pt. 6, Pinson, 181 W.Va. 662, 382 S.E.2d 844 (quoting Bank ofNova Scotia v. 

United States, 487 U.S. 250, 261-62, 108 S.Ct. 2369, 101 L.Ed.2d 228,238 (1988»). 

Ms. Shanton suggests that the testimony of Mr. Staton was false both before the grand 

jury and the petit jury at trial. Mr. Staton testified at multiple times through his grand jury 

testimony and trial testimony that no Shepherd University student had received any item 

purchased by Ms. Shanton related to NFL memorabilia, beauty products and makeup, and Coach 

products. See App. 1175-76, 1222, 1232, 1236, 1244, 1246, 1251, 1262, 1271-73, 1275 (stating 

at trial, under oath, on at least 13 separate occasions, that no student had received any of these 

items); App. 108, 111, 172. However, as was demonstrated conclusively on cross-examination, 

Mr. Staton had been sent emails from Shepherd University's general counsel indicating the 

names of students who had stated that they received NFL items, beauty products and makeup, 

and Coach products. Five (5) of the counts of the Indictment alleged that Ms. Shanton 

fraudulently purchased Coach items. App. 48, 56, 58, 59, 72 (Counts 2, 10, 12, 13, and 26).~ 

~ Ms. Shanton was acquitted on every charge that alleged a fraudulent purchase of Coach 
items. 
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Five (5) of the counts of the Indictment alleged that Ms. Shanton fraudulently purchased NFL 

apparel. App. 73-77 (Counts 27, 28, 29, 30, and 31).5 At least nine (9) counts of the Indictment 

alleged that Ms. Shanton fraudulently purchased beauty products and make up. App. 50-51, 63, 

69, 71, 82, 92, 95, 96 (Counts 4,5, 17,23,25,36,46,49, and 50).6 Had this evidence been 

presented truthfully, which Mr. Staton was aware of due to the emails sent and received by his 

account and which the State through reasonable exercise of due diligence, i.e. reviewing its own 

discovery, should have been aware of, it is unlikely that the grand jury would have even found 

probable cause for these counts of the Indictment. 

Furthermore, before the grand jury, as to three counts charging fraudulent use of a P-Card 

for purchasing transportation from a car service, Mr. Staton testified that Ms. Shanton had rented 

a limousine service for travel to and from a school conference, when both he and the prosecutor 

were aware that the vehicle rented by Ms. Shanton was merely a bottom-of-the-line sedan. 

Q. And when the Six Stars of New York- is that just a taxi service or is it more 
specifically a lUXUry service? 

A. It's a lUXUry limousine service. 

App. 171. This service was only a few dollars more than hailing a yellow cab from the street. 

Yet, the State elicited misleading testimony from Mr. Staton that left the distinct impression that 

Ms. Shanton had rented a limousine. 

Besides the testimony of Mr. Staton, Ms. Shanton is unaware of any evidence that would 

uphold the sufficiency of the counts of conviction or support a probable cause finding by the 

grand jury. After all, there is no evidence that was presented that Ms. Shanton had ever 

5 Ms. Shanton was acquitted of three of these counts, but convicted on two. 

6 Ms. Shanton was acquitted of six of these counts, but convicted on three. 
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possessed for personal use any of the purchased items. Instead, the entire case against Ms. 

Shanton relied upon spreadsheets and suspicion that such items just did not seem right being 

purchased by a college administrator. The fact that students had indeed received Coach items, 

beauty supplies, and NFL merchandise was a death knell for the State's case based upon mere 

suspicion. Had Mr. Staton truthfully testified that students had received these items, the grand 

jury, who already was very inquisitive regarding the allegation, would not have found probable 

cause. In other words, Mr. Staton's false testimony that no student ever received these items was 

the only link to show that the items that were purchased did not get to where they were intended 

to go- to the students. 

Thus, Ms. Shanton suggests that this Court should dismiss the entire case against Ms. 

Shanton based upon the State presenting evidence and testimony that it should have known was 

false. When a case is built on a house of cards, such as this case was, there is no way to say that 

such false testimony did not affect the outcome, either at the grand jury stage or at trial. 

ill. THE CIRCUIT COURT ERRED IN FAILING TO LIMIT THE TESTIMONY OF AN 
EXPERT WITNESS AS TO AN OPINION THAT HAD NOT BEEN PREVIOUSLY
DISCLOSED 

The State's reliance on a new theory of prosecution, based upon fraud allegedly 

perpetrated by "blending," denied Ms. Shanton due process of law, and the circuit court erred in 

failing to preclude the State's expert from testifying to this new opinion that had not previously 

been disclosed. 

The impact of this newly-disclosed opinion and theory cannot be overstated. Ms. 

Shanton went from having to defend each of p-card transaction that was deemed illegal to having 

to defend the State's implication that even if some of the p-card transaction was legitimate, some 
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of it was not and it was left to the jury to figure out. This change in theory not only resulted in 

surprise testimony but also materially altered the allegations in the indictment, in stark 

contravention of State ex rei Day v. Silver, 210 W.Va. 175,556 S.E.2d 820 (2001). 

During the three years prior to the trial, the State's theory of prosecution was that the 

entirety of the purchases specified in each count were made in violation of the P-Card statute. 

Such was the testimony before the grand jury where both Investigator Staton and Tim Butler 

testified, always alleging that the full amount of the purchases was not for official state purposes, 

not some fraction of the full amount. App. 101-177. There was not a single piece of testimony 

regarding the "blending" theory of fraud that was presented to the grand jury. App. 101-177. 

Again, as stated above, such a theory would not have lined up with Mr. Staton's false testimony 

that no student had received any of the purchased items. 

There was no allegation of "blending," or partial fraudulent purchases mixed in with 

legitimate purchases, when the State indicted the case, as the full amount of every purchase at 

each vendor contained in the Indictment was alleged as the fraudulent or unauthorized purchase. 

Such was the case during the first week of trial, where the State elicited testimony from 

Investigator Staton that no student ever received any beauty products, no student ever received 

any Coach items, no student ever received any NFL apparel, and no student ever received any of 

the items purchased by Ms. Shanton 1175-76, 1222, 1232, 1236, 1244, 1246, 1251, 1262, 1271

73, 1275. Only after Investigator Staton was cross-examined on documentation that showed that 

this testimony was not true- that students had received such items- did the State, through Mr. 

Butler, elicit testimony about "blending." 

While such a change in the prosecution's theory was admittedly good gamesmanship by 
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the State, the State has a duty of fairness in conducting trials that prohibits unfair surprise to a 

Defendant. Preparing a defense to a case where the State has charged Ms. Shanton with all of the 

items in her purchases as being unauthorized or fraudulent is very different to preparing a case 

where the State has charged Ms. Shanton with, for example, one of ten items that she purchased 

being unauthorized or fraudulent. Had this been the case, the State would have correctly charged 

Ms. Shanton for unauthorized use of her P-Card for the individual items rather than for the total 

purchase as a whole. 

A. VIOLATION OF STATE EX RELDAY V. SILVER 

First and foremost, ifthis was the State's theory, it would have required specification in 

the Indictment, pursuant to Day, 210 W.Va. 175,556 S.E.2d 820, of the specific items in each 

receipt that was fraudulent, unauthorized, or for personal use. 

The Day Court held, 

In order for an indictment for larceny to be sufficient in law, it must identify with 
specificity the particular items of property which are the subject of the charge by 
specifically describing said property, unless the property is incapable of identification as 
in cases involving fungible goods, United States currency, or comparable articles. 

Syl. Pt. 5, Day, 210 W.Va. 175,556 S.E.2d 820 

Even though the instant case does not involve the larceny statute, the fraudulent use of a 

p-card and fraudulent schemes statute is similar. In fact, the Indictment as crafted by the State 

did in fact meet the requirements of Day by specifying the purchases that were subject to the 

charge. However, when the State proffered the new theory of "blending," the State ran afoul of 

Day and left the Defendant, as well as the jury, to guess at which items were alleged to be 

legitimate and which were alleged to be illegal. For instance, in Count 36 of the Indictment, the 
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State alleges that the entire purchase at Ulta Beauty Cosmetics Store, in the total amount of 

$416.51, including a list of items from the receipt, is for personal use. Under the "blending" 

theory, is there only one item out of the twenty items on the receipt that was for personal use? 

Are half of the items alleged for personal use? If so, which items are alleged for personal use? 

This would be similar to a larceny or receipt of stolen property case in which a person is 

charged with a single count. In such an example, the State would have conducted a search 

warrant on a defendant's home and seized myriad items, some personal and some alleged to have 

been stolen, with the State failing to specify which items it was alleging were stolen. Such an 

example would clearly put a defendant in an untenable position- left to guess at what the State is 

alleging is the stolen. 

B. 	 PREJUDICIAL VARIANCE BETWEEN TESTIMONY PRESENTED AND 
INDICTMENT 

Moreover, though, the change from the charges in the indictment, alleging the total 

purchases as being fraudulent or unauthorized, to a theory of blending, that some unspecified part 

of the purchases was fraudulent or for personal use, constituted a prejudicial variance from the 

indictment. 

In State v. Corra, 223 W.Va. 573, 678 S.E.2d 306 (2009), the West Virginia Supreme 

Court held, 

that, although defendant was indicted for "furnishing alcoholic liquor" to persons under 
the age of 21, he was, in fact, convicted of a different crime, namely "furnishing 
nonintoxicating beer," and even if defendant waived, forfeited or invited error, the jury 
verdict had to be reversed because the variation between the indictment and the evidence, 
along with the jury instruction, destroyed defendant's substantial right to be tried only on 
charges presented in an indictment returned by a grand jury. 

The Court held that 
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[t]he law in West Virginia requires that any substantial amendment to an indictment, 
direct or indirect, must be resubmitted to the grand jury. A direct amendment is one made 
by the trial judge and is permissible "provided the amendment is not substantial, is 
sufficiently definite and certain, does not take the defendant by surprise, and any evidence 
the defendant had before the amendment is equally available after the amendment. 

Carra, 223 W.Va. at 580, 678 S.E.2d at 313 (quoting Syl. Pt. 2, State v. Adams, 193 W.Va. 277, 

456 S.E.2d 4 (1995». "When the evidence at trial differs from the allegations in the indictment, 

then a variance has occurred. It is only when the defendant is prejudiced by the variance that a 

reversal is required. However, not every variation between an indictment and proof at trial 

creates reversible error." Carra, 223 W.Va. at 581,678 S.E.2d at 314 (citing United States v. 

Fletcher, 74 F.3d 49,53 (4th Cir. 1996); State v. Johnson, 197 W.Va. 575, 581-82,476 S.E.2d 

522, 528-29 (1996». "[W]hen either the evidence or the jury instructions, or both, vary 

materially and prejudicially from the charge contained in the indictment, there is a constructive 

amendment of the indictment and any conviction under the indictment cannot stand and must be 

reversed." Carra, 223 W.Va. at 581,678 S.E.2d at 314. 

"A conviction based upon evidence that varies materially from the charge contained in 

the indictment cannot stand and must be reversed." Carra, 223 W.Va. at 581,678 S.E.2d at 314 

(quoting Syl. Pt. 3, State v. Nicholson, 162 W.Va. 750,252 S.E.2d 894 (1979». "An instruction 

which informs the jury that it can return a verdict of guilty of a crime charged in the indictment 

by finding that the defendant committed acts constituting a crime not charged in the indictment is 

reversible error." Carra, 223 W.Va. at 581, 678 S.E.2d at 314 (quoting Syl. Pt. 1, State v. 

Blankenship, 198 W.Va. 290, 480 S.E.2d 178 (1996». "Any substantial amendment to the 

indictment must be resubmitted to the grand jury." Carra, 223 W.Va. at 581, 678 S.E.2d at 314. 

Generally, there are two categories of constructive amendments (fatal variances), both of 
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which constitute reversible error. They are: 

(1) When the evidence produced at trial is different from the charges in the 
indictment which allows the jury to convict the defendant of a crime for which he 
was not indicted; and 

(2) When a jury instruction allows the jury to convict the defendant of a crime for 
which he was not indicted. 

Carra, 223 W.Va. at 581,678 S.E.2d at 314. 

If the proof adduced at trial differs from the allegations in an indictment, it must be 
determined whether the difference is a variance or an actual or a constructive amendment 
to the indictment. If the defendant is not misled in any sense, is not subjected to any 
added burden of proof, and is not otherwise prejudiced, then the difference between the 
proof adduced at trial and the indictment is a variance which does not usurp the 
traditional safeguards of the grand jury. However, if the defendant is misled, is subjected 
to an added burden of proof, or is otherwise prejudiced, the difference between the proof 
at trial and the indictment is an actual or a constructi ve amendment of the indictment 
which is reversible error. 

Carra, 223 W.Va. at 581-82, 678 S.E.2d at 314-15 (quoting Johnson, 197 W.Va. at 582, 476 

S.E.2d at 529). "Whether the difference between the indictment and proof adduced at trial is 

merely a variance or whether the difference is an actual or a constructive amendment of the 

indictment will have to be determined on a case-by-case basis." Carra, 223 W.Va. at 582,678 

S.E.2d at 315. "When a defendant is convicted of charges not included in the indictment an 

amendment has occurred which is per se reversible error." Carra, 223 W.Va. at 582-83, 678 

S.E.2d at 315-16. 

The Carra Court held in summary, 

We therefore hold that when a defendant is charged with a crime in an indictment, but the 
State convicts the defendant of a charge not included in the indictment, then per se error 
has occurred, and the conviction cannot stand and must be reversed. We wish to make 
clear, however, that under this holding a defendant may still be convicted of a crime that 
is a lesser-included offense of the primary offense-the key is that the primary offense 
must be fully and plainly charged in the indictment, such that a defendant may be on 
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notice to mount a defense to both the primary offenses and any lesser-included offense. 

Corra, 223 W.Va. at 583,678 S.E.2d at 316. The Court continued, 

In the case at bar, the variation between the indictment and the evidence, along with the 
jury instruction, "destroyed the defendant's substantial right to be tried only on charges 
presented in an indictment returned by a grand jury. Deprivation of such a basic right is 
far too serious to be treated as nothing more than a variance and then dismissed as 
harmless error. The very purpose of the requirement that a man be indicted by grand jury 
is to limit his jeopardy to offenses charged by a group of his fellow citizens acting 
independently of either prosecuting attorney or judge." 

Corra, 223 W.Va. at 583,678 S.E.2d at 316. 

In the instant case, the variance between the evidence and theory at trial- one of 

blending- varied substantially and prejudicially from the indictment- which charged the total 

amount of each purchase, listing the total purchase amount as well as specific items, as being 

fraudulent or unauthorized. Part of this variance was based upon the State's reliance of its 

investigator for the proposition that no student had ever received the items contained in the 

indicted purchases. After all, the State would not have asked the investigator over and over again 

whether any students had received the purchases if the State had known previously that some 

students had indeed received some of the items contained in the Indictment. However, the 

change to the theory of "blending," led to unfair surprise for Ms. Shanton. She never had the 

opportunity to prepare a defense based upon the allegation that part of the purchases were 

legitimate and part were personal. 

Moreover, if such a theory had been disclosed, Ms. Shanton would have necessarily have 

asked for specification of which items the State was contending were personal or unauthorized 

purchases. The State's argument at trial was that fraud is hard to prove and they should not be 

required to delineate the purchases allegedly for personal use and the purchases for school use. 
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However, be that as it may, the State chose to prosecute Ms. Shanton's alleged fraud criminally. 

No matter how hard a case may be to prove, the State is held to the highest standard regarding 

burden of proof and notice to a criminal defendant.7 In the instant case, one of the easiest things 

that the State could have done would have been to waited until the West Virginia State Auditor 

was finished with their investigation. Perhaps then, with the assistance of a forensic fraud expert, 

the State would have been able to further delineate between personal and authorized purchases. 

However, the State chose to bring the case when it did and Ms. Shanton should not be prejudiced 

by this choice. The State is required to give a defendant notice and specification and they 

absolutely failed to do so with the new theory of prosecution that emerged a week into the trial. 

Thus, Ms. Shanton suggests that the State's reliance on "blending" was a substantial 

variance and amendment from the Indictment, prejudicing her ability to prepare an adequate 

defense, necessitating the vacating of her conviction and dismissing the entire case or ordering a 

new trial 

C. 	 NON-DISCLOSURE OF "BLENDING" OPINION WAS A VIOLATION OF 
RULE 16 OF THE WEST VIRGINIA RULES OF CRIMINAL PROCEDURE 

Finally, Ms. Shanton asserts that if the State intended to elicit an opinion on "blending" 

from Mr. Butler, it was a necessary predicate to disclose such an opinion, Mr. Butler's 

qualifications, and the bases therefor under Rule 16(a)(1)(E) of the West Virginia Rules of 

Criminal Procedure and Rules 702, 703, and 705 of the Rules of Evidence. 

Rule 16(a)(1)(E) provides, 

7 Moreover, under the theory of strictissimi juris, the State should be required to narrowly 
tailor its prosecution, particularly where allegations involve potentially expressive conduct that is 
at the very least partially legitimate. 
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Upon request of the defendant, the state shall disclose to the defendant a written summary 
of testimony the state intends to use under Rule 702, 703, or 705 of the Rules of Evidence 
during its case in chief at trial. The summary must describe the witnesses' opinions, the 
bases and reasons therefor, and the witnesses' qualifications. 

W. Va. R. Crim. Pro. 16(a)(1)(E). "The traditional appellate standard for determining prejudice 

for discovery violations under Rule 16 of the West Virginia Rules of Criminal Procedure 

involves a two-pronged analysis: (1) did the non-disclosure surprise the defendant on a material 

fact, and (2) did it hamper the preparation and presentation of the defendant's case." State v. 

Keenan, 213 W.Va. 557,561,584 S.E.2d 191, 195 (2003) (quoting State ex rei. Rusen v. Hill, 

193 W.Va. 133,454 S.E.2d 427 (1994)). In Keenan, this Court found: 

The appellant asserts that based upon the forensic results which were provided in 
response to his discovery requests, his attorney prepared a defense suggesting that the 
victim had actually shot himself and that the appellant had committed no crime. In this 
Court's view, the appearance, during trial, of the supplemental and contradictory forensic 
information that the forensic expert had not actually examined the victim's hands for 
powder residue, potentially fatally damaged the appellant's defense. In effect, the failure 
to respond properly to the discovery request did hamper the preparation and presentation 
of the defendant's case. The Court also believes that the State's failure to turn over the 
supplemental documentation requested by the appellant magnified and exacerbated the 
situation. 

Keenan, 213 W.Va. at 562, 584 S.E.2d at 196. 

In the instant case, if the State wished to elicit the new opinion regarding the theory of 

"blending" from the forensic fraud examiner, Tim Butler, it was required to disclose such an 

opinion under Rule 16 of the West Virginia Rules of Criminal Procedure. It did not disclose 

such an opinion or the bases therefor. This opinion only came to Ms. Shanton's attention for the 

first time during direct examination of Mr. Butler. 

As stated above, the non-disclosure surprised Ms. Shanton on a material fact- really the 

material fact of the entire prosecution- that she was being charged with each purchase listed in 
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the indictment as a whole as being illegal. Ms. Shanton was caught completely off guard when 

this new opinion elicited from Mr. Butler changed the entire premise of the prosecution and 

threw out what was undisputed for the three years of preparation prior to trial. Moreover, this 

new opinion greatly hampered the preparation and presentation of Ms. Shanton' s case. Had this 

been the State's theory all along, there would have been numerous changes in defending the case. 

Ms. Shanton would have requested particularization from the State as to each count as to what 

specific items in each purchase was alleged to have been illegal. Ms. Shanton would have 

requested other discovery and disclosure related to evidence that showed that individual items on 

the receipts had not been for official state purposes. Ms. Shanton would have directed her expert 

consultant to not just trace the receipts generally, but to trace each individual purchase to show a 

legitimate purpose. If such disclosure was made, the defense would have changed from the 

general to the very specific. As such, the non-disclosure completely hampered Ms. Shanton's 

ability to prepare a defense and changed the target after three years of preparation. 

The State's likely defense that it was not eliciting a specific opinion but merely throwing 

the theory of "blending" out there generally to the jury is not persuasive. In fact, such an opinion, 

left tantalizingly dangling before the jury without any specifics is perhaps more prejudicial than if 

the State elicited a specific opinion about which illegal purchases were blended in a legitimate 

receipt. Had the State offered such specifics, Ms. Shanton would have been able to attack it and 

defend against it. For instance, if an opinion was offered that a brown Coach purse was 

purchased for personal use, but three other Coach purses were purchased for students, Ms. 

Shanton could then trace the brown Coach purse and show that it was provided as a giveaway to 

students. Instead, with the theory being presented to the jury generally, there was absolutely 
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nothing that Ms. Shanton could do to defend against it. 

Moreover, any defense from the State that Mr. Butler was not an expert witness is 

similarly unpersuasive. Mr. Butler was a forensic fraud examiner, with specialized knowledge in 

that field, testifying about a theory of fraud in his field that is not generally known to the ordinary 

person. He clearly meets the definition of an expert witness and the blending theory meets the 

definition of an expert opinion. Such an opinion should have necessarily been disclosed prior to 

trial, such an opinion was a surprise after three years of pre-trial litigation that focused on the 

purchases as a whole being illegal, and the failure to do so prejudiced Ms. Shanton's ability to 

prepare a defense. 

IV. 	 THE CIRCUIT COURT ERRED IN OFFERING A JURY INSTRUCTION THAT 
ALLOWED THE JURY TO CONVICT ON CERTAIN COUNTS BASED UPON A 
V AGUE, AND SUBJECTIVE TERM 

Ms. Shanton further suggests that the circuit court erred in giving the jury an instruction 

that allowed the jury to convict based upon whether they viewed certain purchases underlying 

Counts 37, 39, 40, and 41 of the Indictment to be made at excessive prices. First, the inclusion of 

Counts 37, 39,40, and 41 as being violative of the "excessive" use rule was a substantial 

amendment to the Indictment, where the grand jury never returned a single count alleging 

"excessive" use. Second, the "excessive" use counts were completely subjective in nature, 

making it impossible for Ms. Shanton or the jury to objectively determine what part of any of the 

purchases was "excessive" or at what price point a purchase would be "excessive." 

First, instructing the jury that Counts 37, 39,40, and 41 were violated where Ms. Shanton 

made purchases that she knew were "excessive," constituted a substantial amendment to the 

indictment, causing Ms. Shanton to be convicted for crimes for which she was not indicted. See 
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Corra, 223 W.Va. at 581,678 S.E.2d at 314. 

Count 37 of the Indictment charged Ms. Shanton with purchases a first-class airline ticket 

"in a manner contrary to the provisions of law, and/or for purchases which were not for official 

state purposes." Counts 39,40, and 41 charged Ms. Shanton with engaging a limousine service. 

None of these counts specifically list that Ms. Shanton violated the law by making these 

purchases at excessive terms or prices. This is contrary to many other counts of the Indictment 

whereby the charges alleged that Ms. Shanton violated the law by breaking a specific rule, such 

as not presenting an itemized receipt. 

The fact that these counts were not charged as violating the "excessive" pricing rule is 

further borne out not just by the plain language of the indictment, but also by the grand jury 

testimony. At no time were the witnesses asked whether these purchases were "excessive," but 

instead they were only asked whether or not these purchases were for official state purposes. 

Q. 	 Was there an alleged legitimate state purpose for a first class United Air Lines 
ticket from Baltimore to California purchased by Ms. Shanton? 

A. 	 No, it wasn't. 

Q. 	 Was there an alleged state purpose for three limousine rides in New York City 
purchased by Ms. Shanton? 

A. 	 No, no reason. 

App.109. 

Q. 	 Were you able to determine ifthere was any legitimate programatic purpose for 
the purchase of a first class United Airlines ticket to California for Ms. Shanton? 

A. No. 

App. 176-77. 

46 



Instructing the jury that they had to determine whether these purchases constituted 

purchases at excessive terms or prices was a substantial amendment to the Indictment. This 

allowed Ms. Shanton to be convicted for an offense for which the grand jury never indicted her. 

It would be no different to an indictment charging a person with forcible sexual assault, but the 

jury being instructed and returning a guilty verdict as to statutory rape. The instant case should 

be a similarly clear substantial prejudicial amendment to the Indictment. A defendant should not 

be left to guess for three years while awaiting trial and attempting to prepare a defense, which 

one of the myriad of P-Card rules the jury will be asked to find that she violated. 

Moreover, though, a violation of this rule has no place in criminal law . The term 

"excessive" as to purchases is so subjective and vague as to be a violation to Ms. Shanton's due 

process rights. 

The United States Supreme Court has held, 

It is a basic principle of due process that an enactment is void for vagueness if its 
prohibitions are not clearly defined. Vague laws offend several important values. First, 
because we assume that man is free to steer between lawful and unlawful conduct, we 
insist that laws give the person of ordinary intelligence a reasonable opportunity to know 
what is prohibited, so that he may act accordingly. Vague laws may trap the innocent by 
not providing a fair warning. Second, if arbitrary and discriminatory enforcement is to be 
prevented, laws must provide explicit standards for those who apply them. 

A vague law impermissibly delegates basic policy matters to policemen, judges, and 
juries for resolution on an ad hoc and subjective basis, with the attendant dangers of 
arbitrary and discriminatory application. Third, but related, where a vague statute "abut[s] 
upon sensitive areas of basic First Amendment freedoms," it "operates to inhibit the 
exercise of [those] freedoms." Uncertain meanings inevitably lead citizens to " 'steer far 
wider of the unlawful zone' ... than if the boundaries of the forbidden areas were clearly 
marked." 

Grayned v. City ofRockford, 408 U.S. 104, 107-08,92 S.Ct. 2294,2298-99,33 L.Ed.2d 222 

(1972). "Regulation is unconstitutionally vague when it either forbids or requires doing of act in 
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terms so vague that persons of common intelligence must necessarily guess as to its meaning and 

differ as to its application, or where it impermissibly delegates broad discretion to decision 

makers to apply rule in arbitrary and discriminatory manner." Rottmann v. Pennsylvania 

Interscholastic Athletic Ass'n., Inc., 349 F.Supp.2d 922 (W.D. Penn. 2004). "Central to the 

void-for-vagueness doctrine is the requirement that there be minimal guidelines to govern the 

discretion of those who enforce the statute or regulation in question." u.s. v. Pitt-Des Moines, 

Inc., 168 F.3d 976 (7th Cir. 1999). 

Although, we are not bound by that determination, we agree with the federal district court 
that the definition of the term makes the decision of what constitutes "excess violence" an 
entirely subjective one. It gives little, if any, objective guidance to booksellers or officials 
charged with enforcement. Accordingly, it neither gives notice to ordinary people of what 
materials are affected, nor sufficient guidance to law enforcement officials to prevent 
arbitrary law enforcement. 

Davis-Kidd Booksellers, Inc. v. McWherter, 866 S.W.2d 520,532 (Tenn. 1993) 

Laws, and especially criminal laws, cannot be so vague and open to interpretation as to 

not allow a defendant to know what type of behavior constitutes a violation. The subjective 

nature of the term "excessive," which was not defined by the statute, by any of the myriad P-Card 

rules, nor by any internal regulations of Shepherd University, leaves the jury with the only option 

of using their own judgment of "excessive" to decide what type of behavior is criminal. Thus, 

what is criminal and what is not criminal necessarily changes based upon the subjective 

interpretation of individual jurors. A felony criminal conviction may rest upon whether a juror is 

a fiscal Republican or a Democrat. The decision may rely upon whether a juror is a spendthrift 

or a penny pincher. This clearly leaves too much discretion and allows arbitrary enforcement and 

convictions. Due process of law requires much more specification in laws that may result in 
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felony convictions and imprisonment. 

V. 	 THE CIRCUIT COURT ERRED IN DENYING MS. SHANTON'S MOTION TO 
DISMISS THE INDICTMENT BASED UPON THE STATUTE OF CONVICTION 
BEING UNCONSTITUTIONALLY V AGUE ON ITS FACE AND AS APPLIED 

Ms. Shanton alleges that W. Va. Code § 12-3-lOb is void because it is unconstitutionally 

vague. Ms. Shanton argues that the statute does not provide a person of ordinary intelligence fair 

notice of what conduct is prohibited and that the statute is so open to interpretation that it leads to 

arbitrary and discriminatory enforcement and application. 

The vagueness doctrine is a well-tread area of constitutional law. Generally, the United 

States Supreme Court has held, "[T]here are two means by which a statute can operate in an 

unconstitutionally vague manner. First, a statute is void for vagueness if it fails to provide 'fair 

warning' as to what conduct will subject a person to liability. Second, a statute must contain an 

explicit and ascertainable standard to prevent those charged with enforcing the statute's 

provisions from engaging in "arbitrary and discriminatory" enforcement." Karlin v. Foust, 188 

F.3d 446, 458-59 (7th Cir. 1999) (quoting Grayned, 408 U.S. at 108-09,92 S.Ct. 2294, 33 

L.Ed.2d 222). 

The West Virginia Supreme Court of Appeals has adopted the Supreme Court's standard. 

The Court has held, 

One of the fundamental requirements at common law was that a criminal statute must be 
set out with sufficient definiteness to give a person of ordinary intelligence fair notice that 
his contemplated conduct is prohibited by statute. The Supreme Court of the United 
States has, during the past half century, molded this former common-law rule into a rule 
of constitutional law, holding that such definiteness is necessary to satisfy the due process 
requirements of the Fourteenth Amendment. 

State v. Flinn, 158 W.Va. 111, 115,208 S.E.2d 538,542 (1974). "A statute which either forbids 
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or requires the doing of an act in terms so vague that men of common intelligence must 

necessarily guess at its meaning and differ as to its application violates the first essential of due 

process of law." [d. "It will not do to hold an average man to the peril of an indictment for the 

unwise exercise of his knowledge involving so many factors of varying effect that neither the 

person to decide in advance nor the jury to try him after the fact can safely and certainly judge the 

result." [d. 

Furthermore, in determining whether a statute is void for vagueness, "[s]tatutes governing 

potential First Amendment and similarly sensitive constitutional rights will be strictly tested for 

certainty by interpreting their meaning from the face of the statutes." Flinn, 158 W.Va. at 116, 

208 S.E.2d at 543. "General criminal statutes, not touching on potential rights of individuals in 

First Amendment or other constitutional areas sensitive to abuse by potential maladministration 

of a system of justice, are tested for vagueness not only from examining the face of the statute but 

by considering the statute in the light of the conduct to which it is applied." [d. 

Furthermore, penal statutes must provide a greater degree of definitiveness than general 

statutes. "No one may be required at peril of life, liberty or property to speculate as to the 

meaning of penal statutes. All are entitled to be informed as to what the State commands or 

forbids." !d. Thus, a court may find a penal statute unconstitutional, even if there is some valid 

application of the statute. See, e.g., Forbes v. Woods, 71 F.Supp.2d 1015 (D. Ariz. 1999) 

("When statute imposes criminal penalty, court can invalidate it as unconstitutionally vague even 

when there is some valid application."). 

"If on its face the challenged provision is repugnant to the due process clause, 

specification of details of the offense intended to be charged would not serve to validate it. It is 
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the statute, not the accusation under it, that prescribes the rule to govern conduct and warns 

against transgression." Flinn, 158 W.Va. at 118,208 S.E.2d at 545 (citations omitted). "Penal 

statutes must be strictly construed against the State and in favor of the defendant." Syl. Pt. 3, 

State ex reI. Carson v. Wood, 154 W.Va. 397, 175 S.E.2d 482 (W. Va. 1970). 

In Flinn, the Court held that "[i]t would be difficult if not impossible for a person to 

prepare a defense against such general abstract charges as 'misconduct,' or 'reprehensible 

conduct.'" Flinn, 158 W.Va. at 118,208 S.E.2d at 545. The Flinn Court found 

unconstitutionally vague certain sections of the statute charging the offense of contributing to the 

delinquency of a minor. Flinn, 158 W.Va. at 122,208 S.E.2d at 549. "We hold that subsections 

7 and 9 of Code, 49-1-4, are void as violative of the Due Process Clauses of Article ill, Section 

10 of the Constitution of West Virginia and the Fourteenth Amendment of the United States 

Constitution." [d. These two provisions provided that it was a "misdemeanor for a person who 

by any act or omission contributes to, encourages or tends to cause the delinquency of a child by 

causing a child to: ... (7) associate with immoral or vicious persons; ... and (9) deport himself so as 

to willfully injure or endanger the morals or health of himself or others." [d. The Court 

reasoned, 

the language of subsection 7, 'immoral or vicious persons', is so broad and subjective in 
nature that there is an inherent danger that a trial court could not keep purely subjective 
standards out of the consideration of juries. Likewise, the language of subsection 9, 
'injure or endanger the morals or health of himself or others', is so utterly subjective that 
an attempt to make it certain would strain the interpretative process. These subsections ... 
contain 'no standards at all.' 

[d. 

The Flinn Court then dichotomized the differences between the language of the law and 
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the language of politics. "The language of the law always aims at precision, while the language 

of politics favors vagueness and ambiguity, for the former is chosen with a view to the ultimate 

arbitrament of a court of justice, the latter with a view to immediate effect upon sentiment or 

opinion." [d. The Court further held that the most indefinite language "involve[s] either an 

appeal to judgment, or a question of degree. The former category is represented by such terms as 

reasonable, proper, sufficient, suitable, necessary[.] The latter category is represented by such 

terms as nuisance, coercion, undue influence, immorality, depravity, reputability, sedition, 

unprofessional conduct, unfairness, unsightliness, restraint of trade .... " Flinn, 158 W.Va. at 123, 

208 S.E.2d at 550. "It has been stated that the language which has been virtually the exclusive 

target of void for vagueness cases is ... terms of judgment and degree. Here are Cohen's 

'unreasonable' charges, Cline's 'unreasonable' profits, Winters' 'so massed as to become vehicles 

for inciting', Herndon's 'reasonable time', Burstyn's 'sacreligious', and International Harvester's 

'real' price." [d. 

In State v. Blair, 190 W.Va. 425, 438 S.E.2d 605 (1993), the West Virginia Supreme 

Court of Appeals found that Chapter 24, Article 3, Section 1 of the West Virginia Code was void 

for vagueness. The Court noted that "the vagueness standard is well settled," and cited Flinn for 

the proposition that "[a] criminal statute must be set out with sufficient definiteness to give a 

person of ordinary intelligence fair notice that his contemplated conduct is prohibited by statute 

and to provide adequate standards for adjudication." Blair, 190 W.Va. at 428,438 S.E.2d at 608 

The Blair Court further held, 

There is no satisfactory formula to decide if a statute is so vague as to violate the due 
process clauses of the State and Federal Constitutions. The basic requirements are that 
such a statute must be couched in such language so as to notify a potential offender of a 
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criminal provision as to what he should avoid doing in order to ascertain if he has 
violated the offense provided and it may be couched in general language. 

Id. 

In Blair, the appellant had been convicted of seven misdemeanor offenses in violation of 

W. Va. Code §§ 24-3-1 and 24-4-1, making it a misdemeanor offense for a public utility to fail to 

"maintain adequate and suitable facilities, safety appliances or other suitable devices" and to fail 

to perform service that is "reasonable, safe, and sufficient for the security and convenience of the 

public, and the safety and comfort of its employees, and in all respects just and fair, and without 

any unjust discrimination or preference." Blair, 190 W.Va. at 427, 438 S.E.2d at 607. The Court 

found that "the language in W.Va. Code, 24-3-1 [1923] is broad and subjective. What is 

'maintain[ing] adequate and suitable facilities'? What is 'perform such service ... as shall be 

reasonable, safe and sufficient for the security and convenience of the public, and the safety and 

comfort of its employees'? It would not be until after the trial before anyone would be able to 

answer the above questions, and the answer would depend on the jury's subjective interpretation 

of what is adequate or safe." Id. The Court continued, "W.Va. Code, 24-3-1 [1923] does not 

provide any standard by which the jury can determine what is safe and adequate water service, 

and the jury's subjective knowledge of 'ordinary commercial knowledge' would vary. We agree 

that in the case before us the water conditions were not satisfactory; however, a statute cannot be 

constitutional in one case and unconstitutional in another. W.Va.Code, 24-3-1 [1923] potentially 

could be used to criminally penalize a water company for not providing a state-of-the-art water 

system. Blair, 190 W.Va. at 428, 438 S.E.2d at 608. Thus, the Court concluded, 

Accordingly, we hold that W.Va.Code, 24-3-1 [1923] is unconstitutionally vague in 
violation of W. Va. Const. art. ill, §§ 10 and 14 because the language 'establish and 
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maintain adequate and suitable facilities' and 'perform such service ... as shall be 
reasonable, safe and sufficient for the security and convenience of the public, and the 
safety and comfort of its employees' does not provide adequate standards for adjudication 
or set forth with sufficient definiteness the specific acts which are prohibited. 

Id. 

Ms. Shanton suggests that Chapter 12, Article 3, Section lOb is unconstitutionally vague 

in both manners proscribed by case law- it fails to give "fair warning" and encourages "arbitrary 

and discriminatory" enforcement. 

First, the statute incorporates so many different laws, rules, and regulations- seemingly 

incorporating the entire West Virginia Code as well as the Code of State Rules, different 

agencies' administrative rules, and institutional internal rules- that it would be impossible for a 

person of ordinary intelligence to have fair warning of what conduct is prohibited and felonious. 

Former State Supreme Court Justice and West Virginia University Law Professor Frank Cleckley 

would be at a loss to explain specifically what conduct this statue prohibits, never mind a person 

not having expertise in the laws of West Virginia. 

Second, focusing on a few discrete rules that are incorporated into Chapter 12, Article 3, 

Section lOa of the West Virginia Code, Ms. Shanton suggests that even if the statute and the 

indictment were limited to these discrete rules, it is still unconstitutionally vague. 

One of these rules is contained in 155-CSR-7.5.2 and provides that "[t]he Pcard is to be 

used in the State's best interest." This standard is so amorphous as to be meaningless. What 

constitutes the best interest of West Virginia changes based upon who is asked and is necessarily 

a politicized question. A Republican will markedly differ in what he or she considers the State's 

best interest versus a Democrat. The interpretation of a law cannot be left to the ever-changing 
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political tide. This standard provides absolutely no guidance for a person using a purchase card 

and would necessarily lead to discriminatory enforcement. Moreover, this standard is not 

enlightened by the evidence at trial as all of the State's witness from Shepherd University 

begrudgingly testified that they had no internal standards to determine what was in the State's 

best interest and had in fact agreed that many of the purchases were potentially for school 

purposes. 

Another discrete standard is contained in Chapter 12, Article 3, Section lOa of the West 

Virginia Code and provides that "[p]urchasing cards issued under the program shall be used for 

official state purchases only." W. Va. Code § 12-3-lOa. At first glance, this standard seems to 

be more definite than "the State's best interest." However, when you start to look at this further, 

it is equally as vague a standard as "the State's best interest." "Official state purchases" is not 

specifically defined by any statute or rule. Based upon plain language, "official" in this context 

means "authorized." So, therefore a purchasing card may only be used for authorized state 

purchases. This is a tautological standard. Which state purchases are "authorized?" To 

determine that, you must look at the rest of the rules and laws concerning purchase cards. Thus, 

"authorized" state purchases are purchases that are authorized by W. Va. Code § 12-3-lOa, W. 

Va. Code § 5A-3-1, et. seq., 148-CSR-l, 155-CSR-7, et. seq., the Director of Operations, the 

Director of Auditing, or the Pcard Coordinator. This standard simply circles back to the 

incomprehensible jumble of laws, rules and regulations discussed previously. Moreover, looking 

to the evidence at trial, Ms. Shanton's purchases were 'authorized' in terms of having 

supervisory approval, approval from the P-Card department and approval from the State 

Auditor's office. 
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The standards such as "official state purchases" or "state's best interests" allow for 

arbitrary and discriminatory enforcement. What constitutes non-official state purchases or 

purchase not made in the state's best interest necessarily depends upon the subjective 

interpretation of the person enforcing such standards. The standards simply provide no guidance, 

but instead allow the person enforcing the standards to insert their own subjective view point. 

This is the very essence of arbitrary and discriminatory enforcement.8 

Ms. Shanton suggests that the vagueness of the statute does encroach upon constitutional 

rights and as such should be subjected to only a facial, and not an as-applied challenge. 

However, even if this Court looks to whether the statute is constitutional as-applied in this case, 

it is clear that it is unconstitutionally vague. The evidence at trial made clear that this statute was 

subject to arbitrary enforcement. Almost twenty percent of all purchases as Shepherd University 

had failed to have adequate documentation. Shepherd University actually defended other 

employees who had made purchases of sex toys, expensive meals, limousine services, and 

expensive items to be given away as prizes. None of the Shepherd University employees who 

testified, reluctantly, about their liberal spending and problems with reconciling their purchases 

were subjected to prosecution. This is proof in and of itself of the selective and arbitrary 

enforcement that is allowed by the statute. 

As such, Ms. Shanton would seek a ruling from this Court that the statute of conviction is 

unconstitutionally vague and as such her convictions should be vacated. 

VI. 	 THE CIRCUIT COURT ERRED IN DENYING MS. SHANTON'S MOTION TO 
DISMISS THE INDICTMENT FOR INSUFFICIENCY 

8 The "excessive" price standard was discussed above. 
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Finally, Ms. Shanton argues that the circuit court erred when it denied Ms. Shanton's 

motion to dismiss the indictment for insufficiency. 

"An indictment is sufficient under Article ill, § 14 of the West Virginia Constitution and 

W. Va. R. Crim. P. 7(c)(1) if it (1) states the elements of the offense charged; (2) puts a 

defendant on fair notice of the charge against which he or she must defend; and (3) enables a 

defendant to assert an acquittal or conviction in order to prevent being placed twice in jeopardy." 

Syl. Pt. 6, State v. Wallace, 205 W.Va. 155,517 S.E.2d 20 (1999). Ms. Shanton suggests that the 

Indictment in this case failed the second prong and did not put her on fair notice of the charge 

against which she had to defen. 

Ms. Shanton would renew her argument submitted to this Court in response to the State's 

writ of prohibition. Even though this Court ruled in a footnote that the Indictment was sufficient, 

Ms. Shanton suggests that the evidence presented at trial should change this Court's ruling. 

Moreover, this Court relied in its initial ruling based upon the submission of an amicus brief 

from the State Auditor. This Court wrote, "We wish to acknowledge the submission of a brief in 

this matter by amicus curiae Glen B. Gainer ill, West Virginia State Auditor. We express our 

appreciation for his participation, and we have considered his position in our decision in this 

case." App. 760. This Court further relied upon the Auditor's assessment of the charges. 

"Count 1 of the indictment alleges that Ms. Shanton engaged in a fraudulent scheme in violation 

ofW. Va. Code 61-3-24d by using her P-Card from July 1,2011, to August 3, 2011, to make 

purchases of goods and services, totaling $85,932.67, that were not for an official state purpose 

but which Ms. Shanton claimed were for an official state purpose .... " App.760-61. Of course, 

the Auditor's statement that the approximately $85,000 alleged in Count 1 was the sum of the 
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total of alleged fraudulent purchases in Counts 2 through 54 ended up being incorrect. It was 

shown at trial that the $85,000 amount had no basis in reality as to the alleged fraudulent activity 

and was solely based on a single email from a university employee regarding what the employee 

viewed as missing documentation during a seven month period. 

Ms. Shanton suggests that the total confusion surrounding the Indictment, even by the 

State Auditor, who ostensibly was the head of the entire investigation, demonstrates the utter 

insufficiency of the Indictment to inform Ms. Shanton of the charges against which she had to 

defend. This was further demonstrated where the State added an allegation to the Indictment 

regarding purchases at "excessive" prices, which had not been presented to the grand jury, and 

the State's proffering of the theory of blending which completely changed the theory of 

prosecution. That the State was able to change its theory to adapt to the changing evidence is 

proof positive that the Indictment was not sufficient. 

CONCLUSION 

Based on the foregoing, Ms. Shanton respectfully requests that this Honorable Court 

vacate her convictions and enter an order of dismissal or alternatively order a new trial on the 

counts of conviction. 

Respectfully Submitted, 

ELIZABETH SHANTON, 
PETITIONER-DEFENDANT 
By Counsel 

> 

SHAWN R. MCDERMOTT 
WV Bar No. 11264 
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