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STATEMENT OF THE CASE 


The facts behind this appeal are not disputed. On February 4, 2015, the petitioner and 

defendant below, Belinda Fuller, offered an undercover police officer oral sex if he would pay 

her twenty dollars. (App. 1). The officer arrested petitioner. (Jd.). She had twice previously been 

convicted of soliciting for prostitution, first on October 20,2012 and again on January 18,2013. 

(Jd. ). 

A grand jury indicted petitioner on charges of a third offense of soliciting for prostitution 

on May 4, 2015. (App. 2,4). She was arraigned on this indictment on October 13,2015, before 

filing a motion to dismiss the indictment on December 29. (App. 4). This motion was denied 

during a hearing held on January 5, 2016. (App. 12 et seq.). At this hearing, counsel for the 

petitioner asserted that under West Virginia Code § 61-8-5(b), the petitioner should not be 

eligible for a sentence of 1 to 3 years, as her crime did not properly fall within the "subsequent 

offense" provision of the statute. (App. 17). The trial judge rejected petitioner's interpretation of 

the statute. (Jd.). Following the denial of her motion, petitioner pled guilty to a third offense of 

prostitution, reserving the right to appeal the proper meaning ofW. Va. Code § 61-8-5(b). (App. 

21, 26). Petitioner was sentenced to one to three years in prison, under the subsequent offense 

provision of W. Va. Code § 61-8-5(b). (App. 26). The trial judge denied a motion to reconsider 

and confirmed the sentence on March 3, 2016, prompting this appeal. (App. 36). With the facts 

of petitioner's solicitation of prostitution not disputed, this appeal is limited to the question of 

whether her repeated offenses qualify for a felony sentence under the subsequent offense 

provision of the statute. 

1 




SUMMARY OF ARGUMENT 


This case turns on the proper interpretation of West Virginia Code § 61-S-5(b). Under 

this statute, any defendant already convicted of two crimes of prostitution, or of soliciting 

another to commit prostitution, will be subject to felony penalties upon conviction for a third 

such offense. The statute qualifies this "subsequent offense" provision as applying only to pimps, 

panderers, "solicitor[s]", operators, or "any person benefiting financially or otherwise" from a 

prostitute's earnings. Petitioner was convicted for "solicitation of prostitution," and thus falls 

under the text of the statute. The "any person" clause also includes prostitutes themselves when 

they work for their own financial gain. Both the plain text of the law and the policy of combating 

prostitution underlying the law point to this outcome. The broad phrase "any person benefiting 

financially" should not be limited to artificially exclude the most obvious fmancial beneficiary of 

an act of prostitution: the prostitute themselves. All arguments to the contrary amount to reading 

in limitations which do not appear in the text of the statute. Examination of the prostitution laws 

and cases of other states provides very mixed precedent, and in any event cannot override the 

plain meaning of the text or the West Virginia legislature's decisions on matters of policy. 

Given this interpretation of the statute, the Circuit Court did not err in sentencing the 

petitioner to one to three years in prison, following her plea of guilty to a third offense of 

prostitution. The application of the statute to the petitioner follows logically from the trial 

judge's interpretation ofthe law, which was correct as stated above. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Determining the necessity of oral argument is a matter of the Court's discretion. W. Va. 

R. A. P. 19,20. Respondent contends that argument is unnecessary in this case, under R. A. P. 

lS( a)( 4). The briefs and records on appeal adequately present the facts and legal arguments, with 
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the facts under no dispute. An application of the plain language of W. Va. Code § 61-8-5(b) 

could decide the case. A memorandum decision affirming the Circuit Court's ruling would be 

appropriate. 

ARGUMENT 

As this case turns on a question of law, and specifically on the proper interpretation of a 

state statute, the lower court's decision is reviewed de novo. Syl. Pt. 1, Chrystal R.M v. Charlie 

A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995). If the sentence falls within the bounds of the 

statute, and was not based on another impermissible factor, then it is not subject to further 

appellate review. Syl. Pt. 6, State v. Slater, 222 W.Va. 499, 665 S.E.2d 674 (2008). 

Petitioner asserts two assignments of error, which the State specifically and generally 

denies. These two issues are closely connected: petitioner first contends that West Virginia Code 

§ 61-8-5(b) imposes felony criminal penalties only against "third parties" who derive a financial 

benefit from the earnings of a prostitute. The circuit court interpreted the statute as applying to 

prostitutes themselves when they are direct financial beneficiaries of their own prostitution, 

which interpretation petitioner declares error. Based on her reading of the statute, petitioner next 

alleges that the circuit court erred in applying a felony penalty to her individually, as a repeat 

offender of § 61-8-5(b). 

I. 	 West Virginia Code § 61-8-5(b) establishes a felony criminal penalty for any person 
benefiting from the earnings of a prostitute. 

West Virginia Code § 61-8-5(b) law provides increasing penalties for repeat prostitution 

offenders. Any conviction for a "subsequent offense," beyond the second, of engaging in 

prostitution or soliciting, inducing, enticing, or procuring another to commit prostitution carries a 

penalty of one to three years in prison. The statute then conditions the "subsequent offense" 
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provision by stating that it shall apply "only to the pimp, panderer, solicitor, operator or any 

person benefitting financially or otherwise from the earnings of a prostitute." 

In applying statutory language, "courts are not free to read into the language what is not 

there, but rather should apply the statute as written." State v. Hutton, 235 W.Va. 724, 730, 776 

S.E.2d 621, 627 (2015). It is true that the court must "ascertain and give effect to the intent of the 

Legislature" in construing a statute. Syl. Pt. 1, Smith v. State Workmen's Camp. Comm'r, 159 

W.Va. 108,219 S.E.2d 361 (1975). To ascertain legislative intent, however, the text itself is the 

first guide, and "if the text, given its plain meaning, answers the interpretive question, the 

language must prevail and further inquiry is foreclosed." Appalachian Power Co. v. State Tax 

Dep't o/West Virginia, 195 W.Va. 573,587,466 S.E.2d 424, 438 (1995). 

The plain language of this statute states that any person receiving a financial benefit from 

a prostitute'S earnings may be sentenced under the subsequent offen~e provision. A party 

convicted of "soliciting" for prostitution, as petitioner here was, falls explicitly under this statute. 

The broad phrase "any person benefiting financially" settles the matter in favor of the 

respondent. "Any," within the context of state statutes, has been explicitly held to mean "any," 

subject only to whatever clear qualifications accompany the word within its statute. See State v. 

Stone, 229 W.Va. 271, 278, 728 S.E.2d 155, 162 (2012). The petitioner here explicitly sought 

financial gain, twenty dollars to be precise, in exchange for the act of oral sex. (App. 1). The trial 

judge recognized this during the hearing concerning petitioner's motion to dismiss the 

indictment, and concluded that the subsequent offense provision should apply. (App. 17). No 

evidence was offered that the twenty dollars requested for sex would have gone to the benefit of 

any person other than the petitioner. 
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It cannot be reasonably argued that the preceding list of terms in the subsequent offense 

provision, "pimp, panderer, solicitor, [or] operator" limits the entire group of offenders captured 

under this clause to those managing a large prostitution operation. The petitioner argues that the 

statute was designed to target those who make their living through managing the prostitution of 

vulnerable young women. While such criminals are certainly covered under this provision, the 

inclusion of "solicitors" of prostitution, which includes prostitutes themselves who advertise 

their trade, definitely expands the reach of this statute beyond brothel owners or other leaders of 

organized crime. Petitioner was indicted in this case exactly for "solicitation of prostitution." 

(App. 4). Indeed, pimps are subject to harsher penalties under a different state statute, with 

felony charges applied upon the second, rather than the third, conviction of pimping. West 

Virginia Code § 61-8-8. This statute is designed to target prostitution broadly by focusing 

simultaneously on buyers and on any party deliberately accumulating money via the trade, 

regardless of their precise role. To shield a convicted "solicitor" from increased punishment on 

the grounds that they were also the prostitute in question amounts to making actual prostitution a 

mitigating factor in sentencing. 

The rule of lenity cannot be brought to bear on the side of the petitioner unless textual 

ambiguity can be established in the first place. Here it cannot. State precedent confirms that 

"ambiguous penal statutes must be strictly construed against the State and in favor of 

the defendant." Syl. Pt. 1, Myers v. Murensky, 162 W.Va. 5,245 S.E.2d 920 (1978). 

This clause presumes an ambiguous statute, which is not the case here. The rule of 

lenity does not foreclose a court, from reading the plain text of a particular clause as 

well as considering the role of that clause within the statute as a whole. See State v. 

Stone, 229 W.Va. 271, 277, 728 S.E.2d 155, 161 (2012). Lenity exists to guard against 
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overaggressive judicial interpretations of the law, but the trial judge's reading of W. 

Va. Code § 61-8-5(b) as allowing an increased sentence for the petitioner was not overly 

aggressive in this case. See State v. Stone, 229 W.Va. at 277,728 S.E.2d at 161. 

The phrase "third party" appears numerous times in the petitioner's brief, but is 

conspicuously absent from the relevant statute. W. Va. Code § 61-8-5(b) does not mention third 

parties, but rather provides increased punishment for any third or subsequent violation of the 

underlying statute for which the actor receives financial gain. In any given transaction, this could 

be the prostitute themselves, a pimp, or another accomplice. Nothing in the statute suggests that 

the prostitute themselves ought to be excluded from this provision, unless they were working 

purely for the benefit of another party with no financial gain for themselves. Similarly, the 

statute does not mention reception of financial benefit from the acts of other persons, but any 

benefit derived from the earnings of a prostitute, who could also be the benefitted party. 

This application of the statute does not render the "subsequent offense" limitation clause 

meaningless. Constructions which render a clause within a statute meaningless are rightly 

disfavored. Mitchell v. City o/Wheeling, 202 W.Va. 85,88,502 S.E.2d 182, 185 (1998). In this 

case, reading the limitation clause to include any person benefitting financially from the earnings 

of a prostitute would still exclude from the subsequent offense provision as person engaged in 

prostitution but deriving no benefit from it. Any prostitute whose earnings were going solely to a 

third party would be properly exempted. Thus, the limitation clause retains a significant 

meaning. It is rational that those benefitting financially from prostitution, whether their own or 

that of someone under their control, should be subject to a higher penalty than a prostitute 

controlled by a third party and receiving no benefits. 
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The petitioner's reading of the statute actually suggests the irrational conclusion that a 

party convicted a third time for prostitution, as opposed to pimping or controlling a prostitute, 

should receive no punishment whatsoever. W. Va. Code § 61-8-5(b) specifies punishments for 

first and second offenses for prostitution, and then specifies the punishment for any "subsequent 

offense." The logical consequence of reading the statute literally but not applying the subsequent 

offense provision to prostitutes themselves, when they benefit financially from their activities, 

would be to impose no sentence on a prostitute for any conviction after her second, no matter 

how egregious the prostitute's behavior might have been. Such a construction would lead to 

"injustice and absurdity," and must therefore be rejected. State v. Horn, 232 W.Va. 32, 42, 750 

S.E.2d 248,258 (2013) (quoting Syl. pt. 2, Click v. Click, 98 W.Va. 419, 127 S.E. 194 (1925)). 

This court can avoid such a result by including prostitutes working for themselves under the 

category of persons targeted by the subsequent offense provision. Many statutes impose 

increased penalties for repeat offenders, but an interpretation suggesting that a third criminal 

offense should be forgiven when the first two were not would be very strange. 

Courts in West Virginia'S neighbor states have declined to impose any felony penalties 

for prostitution itself, as opposed to enticing or forcing others into prostitution, for the simple 

reason that their statutes provide no such penalties. See, e.g., Virginia Code § 18.2-346, Ohio 

Rev. Code § 2907.25. The proper punishment for prostitution, as well as for any other crime, is 

a matter of policy judgment properly reserved to the legislature within limits set by the state and 

federal constitutions. See State ex reZ. Sams v. Commissioner, West Virginia Div. ofCorrections, 

218 W.Va. 572, 577, 625 S.E.2d 334, 339 and n. 20 (2005). The question needed to determine 

the outcome of this case is not whether West Virginia's statutory scheme accords with those of 

neighboring states, but what the statute currently on West Virginia'S books prescribes as the 
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appropriate punishment under these circumstances. If the text of the statute in question can 

resolve the question before the court, as it can in this case, there is no need to look for precedent 

elsewhere. 

If external guidance is desired, however, enforcing a felony sentence for repeated 

prostitution itself would certainly not be unprecedented. Other states with such laws include 

Indiana, Code § 35-45-4-2, Missouri, Statutes § 567.110 (providing a felony punishment for 

"persistent" prostitution offenders), Montana, Code § 45-5-601 (allowing for up to five years' 

imprisonment), Idaho, Code § 18-5613, Louisiana, Rev. Statutes § 14:82, and Texas, Penal Code 

§ 43.02. West Virginia would not isolate itself with respect to its treatment of prostitution by 

imposing a felony punishment for a third-time offender. Again, the examination of laws from 

other states should not decide the case in either direction, but it bears mentioning that application 

of West Virginia'S subsequent offense statute to petitioner would not make the state an outlier. 

Both textual and policy arguments, therefore, weigh in favor of the trial judge's 

interpretation of the subsequent offense provision. The petitioner's alternative interpretation, 

reading the phrase "third parties" into the statute, should be rejected as unsupported by the 

statute's text. 

II. 	The "subsequent offense" prOVISIon properly applies to the petitioner, as the 
financial beneficiary of her own prostitution. 

In light of the above construction of the statute, the petitioner here falls squarely under 

the "subsequent offense" clause of W. Va. Code § 61-8-5(b). The original criminal complaint 

and ensuing guilty plea confinn that the petitioner offered oral sex in exchange for twenty 

dollars. CAppo 22). It is true that the petitioner did not benefit from anyone else's acts of 

prostitution, but such is not required by the statute in order to receive a felony sentence of 1 to 3 
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years. The statute targets those repeatedly engagmg in prostitution for financial gam, and 

justifiably imposes a harsher sentence than a first-time offender would receive. 

The trial judge correctly applied W. Va. Code § 61-8-5(b) in denying the petitioner's 

motion to dismiss her indictment. The language of the statute focuses the issue and reveals the 

rationale for specifying different levels of punishment, by asking: who is receiving the financial 

benefit from an illegal act of prostitution? That is the person (or group of people) who must 

receive a higher sentence for repeat offenses, in order to best deter continued prostitution or 

promotion of prostitution in the future. In some cases, that beneficiary might not be the prostitute 

him- or herself. In those cases, the petitioner is correct that the state's punitive power would be 

better directed towards the actual beneficiaries organizing the illegal activity, leaving the 

individual prostitute with a lighter sentence. Where the prostitute is working directly for their 

own financial gain, however, it is rational to bring the deterring effects of an enhanced sentence 

home to them personally. This will be accomplished by applying the felony penalty established 

by W. Va. Code § 61-8-5(b) to the petitioner here. 

The greater the financial temptation attached to a criminal act, the greater the penalty that 

should be attached to that act, in the interests of maintaining law and order and discouraging 

criminal activity. The legislature has also decided that repeat offenders, who have shown a 

willingness to continue criminal activity despite earlier punishments, should not be treated the 

same as those engaging in criminal activity for the first time. This decision is well within the 

legislature'S sphere of authority and should not be disturbed. The legislature's strategy of 

targeting the financial beneficiaries of prostitution makes sense, but their objective of 

diminishing prostitution within West Virginia will be undermined if certain financial 

beneficiaries are exempted from the statute's penalties. 
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Petitioner's secondary claim that she received no financial benefit from the transaction, 

because she was arrested before any money changed hands, should have no bearing on the 

outcome of this case. Were this argument to be adopted, all persons arrested in the course of a 

prostitution sting, whether prostitute or pimp, would become exceedingly hard to charge under 

this statute. The police would first have to actually turn money over to the defendants prior to 

any arrest, and then allow defendants to keep the financial proceeds of the prostitution following 

their arrest, as any financial benefit would be wiped out were the money seized and recovered by 

law enforcement. This interpretation must be rejected. See Syl. pt. 2, Click v. Click, 98 W.Va. 

419, 127 S.E. 194 (1925). Nearly all criminal defendants, when caught and arrested, are deprived 

of any financial gains from their crimes, but this serves as no bar to prosecution. Interference by 

law enforcement to stop an illegal transaction and forestall any actual profit is common and 

appropriate. It should not result in a roadblock to the enforcement of laws designed to prevent 

such transactions in the first place. 

If the subsequent offense provision of the statute is interpreted to include prostitutes 

themselves in any capacity, the petitioner in this case qualifies for inclusion and therefore 

qualifies for a prison sentence of one to three years. The Circuit Court, therefore, did not err in 

sentencing the petitioner to one to three years following her plea of guilty. 

CONCLUSION 

This Court should affirm the judgment of the Circuit Court of Cabell County. 

Respectfully submitted, 


STATE OF WEST VIRGINIA, 

Respondent, 

By counsel, 

10 




.. 


P ATRlCK MORRISEY 

ATTORNEY GENERAL 


SHANNON FREDERlCK KISER 
ASSISTANT ATTORNEY GENERAL 
West Virginia Bar #12286 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 

er Law Clerk* (Rule 10 Certified) 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
Telephone: (304) 558-8989 
Email: Josiah.M.Kollmeyer@wvago.gov 
Counsel for Respondent 

11 


mailto:Josiah.M.Kollmeyer@wvago.gov


CERTIFICATE OF SERVICE 

I, Shannon F. Kiser, Assistant Attorney General and counsel for the Respondent, hereby 

verify that I have served a true copy of "Respondent's Brief' upon counsel for the Petitioner by 

depositing said copy in the United States mail, with first-class postage prepaid, on this day, June 

13,2016, addressed as follows: 

Russell S. Cook 
Cabell County Public Defender Office 
320 9th Street 
Huntington, WV 25701 

Shannon F. Kiser 


