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ASSIGNMENTS OF ERROR 


I. 	 THE PLAIN LANGUAGE OF WEST VIRGINIA CODE § 61-8
5(b) ESTABLISHES A FELONY CRIMINAL OFFENSE ONLY 
AGAINST THIRD PARTIES WHO DERIVE A FINANCIAL 
BENEFIT FROM THE EARNINGS OF AN ALLEGED 
PROSTITUTE. 

II. 	 THE CIRCUIT COURT ERRED IN DETERMINING THAT THE 
FELONY "SUBSEQUENT OFFENSE" PROVISION APPLIED 
TO THE PETITIONER. 

STATEMENT OF CASE 

The facts of the instant case are not complex. On February 2, 2015 Ms. 

Belinda Fuller entered a vehicle driven by an undercover police officer working on 

behalf of the Huntington Police Department. After entering the officer's vehicle, Ms. 

Fuller allegedly offered to perform oral sex on the officer in exchange for twenty 

($20.00) dollars. (A. R. 1 ).1 

Ms. Fuller was charged "Soliciting Prostitution 3rd Offense." The criminal 

complaint alleged that Ms. Fuller had been previously convicted of prostitution offenses 

on January 17, 2013 and October 20, 2012. (A. R. 1 ). No other persons were charged in 

connection with the alleged criminal conduct. On February 11,2015, Ms. Fuller waived 

1 References to the Appendix Record - the contents of which were agreed to by the 
Parties - are hereafter set forth as 11A. R. _." 
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her right to a preliminary hearing in exchange for a modification of her bail to a $15,000 

personal recognizance bond. 

Ms. Fuller was indicted on May 4, 2015 in a single count indictment charging 

I/JRD Offense Solicitation Of An Act Of Prostitution." The indictment alleged the same 

prior conviction dates as set forth in the criminal complaint. (A. R. 2). 

Ms. Fuller was arraigned on the indictment on October 13, 2015. She was 

subsequently placed on home incarceration, and the Court further ordered that she be 

evaluated for possible placement in the newly-created Women's Empowerment 

Addiction Recovery (I/WEAR") program. 

On December 29, 2015 the Petitioner filed a Motion to Dismiss the Indictment 

and supporting Memorandum (A.R. 4). No pleadings were filed in opposition to the 

Motion. 

On January 5, 2016 the Court heard arguments on the Motion to Dismiss. The 

State offered no argument in opposition to the Motion. Following the Court's denial of 

the Motion for Dismissal, the Petitioner entered a conditional plea of guilty to the 

charge contained in the indictment. The Court accepted the conditional plea and 

sentenced Ms. Fuller to one to three years' imprisonment, but suspended execution of 

the sentence to permit the instant appeal. (A.R. 26). The Court set a status hearing for 

March 3, 2016. 

On that date, the Court rescinded the suspension of execution of sentence based 

on a violation by Ms. Fuller of the home incarceration rules. (A.R. 36). The Court also 

determined that Ms. Fuller was ineligible for admission to the WEAR program based on 
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her prior criminal record. Ms. Fuller is currently an inmate at the Western Regional Jail 

and is awaiting transportation to a Division of Corrections facility. 

SUMMARY OF ARGUMENT 

West Virginia Code § 61-8-5(b) sets forth the penalties for persons allegedly 

engaging in acts of prostitution and solicitation of prostitution. While the statute clearly 

authorizes misdemeanor penalties against alleged prostitutes, it does not authorize the 

imposition of a felony offense against an alleged prostitute. The plain language of this 

provision creates a felony offense only against third parties who derive a financial 

benefit from the earnings of an alleged prostitute. 

Because the statute establishes a felony offense only against such third parties, 

the Circuit Court erred in denying the Petitioner's Motion to Dismiss and in accepting 

the Petitioner's conditional guilty plea. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The central issue in this Petition is one of first impression, as there is no existing 

precedent regarding this specific issue. Accordingly, Counsel would request oral 

argument under Rule 20 of the Rules of Appellate Procedure. In the alternative, as the 

issue involves the interpretation of an existing statute, Counsel would request oral 

argument under Rule 19 of the Rules of Appellate Procedure. 
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ARGUMENT 


I. 	 THE PLAIN LANGUAGE OF WEST VIRGINIA CODE § 61-8
5(b) ESTABLISHES A FELONY CRIMINAL OFFENSE ONLY 
AGAINST THIRD PARTIES WHO DERIVE A FINANCIAL 
BENEFIT FROM THE EARNINGS OF AN ALLEGED 
PROSTITUTE. 

West Virginia Code §61-8-5(b) 2 states: 

(b) Any person who shall engage in prostitution, lewdness, or assignation, or 
who shall solicit, induce, entice, or procure another to commit an act of 
prostitution, lewdness, or assignation; or who shall reside in, enter, or remain in 
any house, place, building, hotel, tourist camp, or other structure, or enter or 
remain in any vehicle, trailer, or other conveyance for the purpose of 
prostitution, lewdness, or assignation; or who shall aid, abet, or participate in the 
doing of any of the acts herein prohibited, shall, upon conviction for the first 
offense under this section, be punished by imprisonment in the county jail for 
a period of not less than sixty days nor more than six months, and by a fine of 
not less than fifty dollars and not to exceed one hundred dollars; and upon 
conviction for the second offense under this section, be punished by 
imprisonment in the county jail for a period of not less than six months nor 
more than one year, and by a fine of not less than one hundred dollars and not to 
exceed two hundred fifty dollars, and upon conviction for any subsequent 
offense under this section shall be punished by imprisonment in the 
penitentiary for not less than one year nor more than three years. 

The subsequent offense provision shall apply only to the pimp, panderer, 
solicitor, operator or any person benefiting financially or otherwise from the 
earnings of a prostitute. (emphasis added). 

The plain language in the first paragraph of this section establishes penalties for 

first and second offense convictions of prostitution or solicitation, and further 

establishes an enhanced penalty for any person convicted of a /Isubsequent offense". 

2 The statute has not been modified or amended since 1943. 
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The "subsequent offense" provision is directly modified by the very next 

sentence, which clearly states that the felony enhancement applies only to persons 

''benefiting financially or otherwise from the earnings of a prostitute." This provision 

clearly contemplates the involvement of a third party - the "pimp, panderer, solicitor, 

operator"or any other third party deriving a pecuniary benefit from the acts of an 

alleged prostitute. 

The Petitioner asserts that this language is clear and unambiguous. "Courts 

always endeavor to give effect to the legislative intent, but a statute that is clear and 

unambiguous will be applied and not construed." Syllabus Point I, State v. Elder, 152 

W.Va. 571,165 S.E.2d 108 (1968). 

Even if the argument were to be made that the relevant statute contains some 

shade of ambiguity, the rule of lenity requires that any such ambiguity must be 

resolved in favor of the Petitioner. See also, Syllabus Point I, Myers v. Murensky, 162 

W.Va. 5, 245 S.E.2d 920 (1978) ("Ambiguous penal statutes must be strictly construed 

against the State and in favor of the defendant."); Syllabus Point 2, State v. Riley, 158 

W.Va. 823, 215 S.E.2d 460 (1975) ( "Penal statutes are strictly construed against the state 

and favorably for the defendant."). 

The trial court reasoned that the Petitioner, as an alleged prostitute, was included 

in that class of persons listed as "benefiting financially or otherwise from the earnings 

of a prostitute." The trial court stated: 

THE COURT: And that's where you and I differ, because it would seem 
like your client did benefit financially from the transaction. 
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MR. COOK: Understood, Your Honor, and our argument is simply .. .if that 
provision applies to [the Petitioner] or any other alleged prostitute, then that 
provision really has no effect. It doesn't need to be there if it applies to 
everybody. 

THE COURT: Sometimes the Legislature writes things they don't 
particularly mean or understand, but in this case you are arguing, at least to me, 
and I have reread and we have talked about this before, is that she did benefit 
financially and thus the statute would apply. (A.R. 17 ). 

The trial court's statement as to the Legislature's potential confusion and/or 

error in drafting the modifying provision of §61-8-5(b) overlooks the plain language of 

the provision and the legislative intent behind the provision. "[C]ourts must presume 

that a legislature says in a statute what it means and means in a statute what it says 

there.' " Martin v. Randolph County Board ofEducation, 195 W.Va. 297,312,465 S.E.2d 399, 

414 (1995), quoting Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253-54, 112 S.Ct. 

1146,1149, 117 L.Ed.2d 391, 397 (1992). 

In reviewing the provisions of §61-8-5(b), the statute must be viewed and 

examined in its entirety. "In the construction of a legislative enactment, the intention of 

the legislature is to be determined, not from any single part, provision, section, 

sentence, phrase or word, but rather from a general consideration of the act or statute in 

its entirety." Syllabus Point 1, Parkins v. Londeree, 146 W.Va. 1051, 124 S.E.2d 471 (1962). 

When viewing the section in its entirety, it is clear that the Legislature intended 

different penalties for alleged prostitutes and for third parties who were deriving 

income from their acts. 

If the trial court's rationale is affirmed, the modifying provision of §61-8-5(b) is 

rendered void and completely meaningless. If, contrary to the express language of the 
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section, the felony enhancement applies to all persons named in the first sentence of the 

section, what then is the purpose of the "subsequent offense" provision? It would apply 

to no one and would have absolutely no legal effect and be rendered a complete legal 

nullity. 

While this particular issue is one of first impression, a review of case precedent 

clearly shows the intended target of the felony enhancement provision. Counsel has 

been unable to locate a single decision of this Court discussing an alleged prostitute 

receiving a felony conviction. The decisions of this Court regarding the provisions of 

§61-8-5 universally discuss persons convicted of operating houses of prostitution or 

similar venues under subsection (a) of this section. See State v. Crummit, 129 W. Va. 366, 

40 S.B. 2d 852 (1946) (defendant convicted of operating a house of prostitution); State v. 

Badda, 97 W. Va. 417, 125 S.B. 159 (1924) (appellant convicted of operating a "house of ill 

fame"); State v. Burke, 130 W. Va. 64,42 S.E. 2d 544 (1947) (maintaining a hotel for the 

purpose of prostitution.) 

When viewed in this historical context, it is evident that the Legislature was 

primarily concerned with punishing those individuals who were deriving their living 

from the sexual acts of young women, who were often forced into prostitution against 

their will.3 While such a view may be considered somewhat dated, it should be noted 

that the current focus of law enforcement efforts against human trafficking focus not on 

punishment of the alleged prostitutes, but on those who force these persons into such 

3 W. Va. Code 61-8-8 (1986) provides a separate felony offense for a second or 
subsequent offense charges of "pimping." 
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acts and obtain financial benefits from these acts.4 Punishment of those who benefit 

from the victimization of young women has been and remains the focus of legislative 

and law enforcement efforts. 

A review of neighboring states provides valuable insight into current legislative 

approaches towards act of prostitution, demonstrating that acts of prostitution (as 

opposed to acts by third parties, i.e., pimps, etc.) are typically treated as misdemeanor 

offenses. The Commonwealth of Virginia establishes a single misdemeanor offense of 

prostitution, punishable by a sentence of up to twelve months and a fine of up to 

$2,500.00. (Va. Code Ann. § 18.2-346). The State of Ohio similarly establishes only a 

maximum misdemeanor offense for prostitution, punishable as a third degree 

misdemeanor. (Ohio Rev. Code. §2907.25). The State of Kentucky establishes 

prostitution as a class B misdemeanor, punishable by a maximum sentence of less than 

90 days (Ky. Rev. Stat. §529.020, Ky. Rev. Stat. § 532.020). Pennsylvania provides that 

acts of prostitution are treated as misdemeanors (including "fourth or subsequent 

offense[s]"), unless the prostitute knows that he or she is HIV positive at the time of the 

alleged act. (18 Pa. C.S.A. § 5902). 

By way of comparison, Virginia makes both "procuring" another to engage in 

sexual acts, and receiving money from the sexual acts of others, punishable as Class 4 

felonies with a possible sentence of 2-10 years. (Va. Code Ann. §18.2-356, 357). The State 

of Ohio treats both compelling and promoting acts of prostitution as felony offenses 

4 Current figures indicate an increase in allegations of human trafficking and sex 
trafficking in West Virginia in the past two years. Beck, New Efforts Underway to End 
Human Trafficking in West Virginia, Charleston Gazette-Mail, May 9,2016. 
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(O.R.c. 2907.21, 2907.22). Similarly, Kentucky provides that any person who 

"knowingly advances or profits from prostitution", when two or more prostitutes are 

involved, may be punished as a Gass D felon with a possible prison sentence of 1-5 

years. (K.R.S. §529.040). Likewise, Pennsylvania treats most categories of "promoting" 

prostitution as a felony offense (18 Pa. C.S.A. § 5902). 

II. 	 THE CIRCUIT COURT ERRED IN DETERMINING THAT THE 
FELONY "SUBSEQUENT OFFENSE" PROVISION APPLIED 
TO THE PETITIONER. 

"Where the issue on an appeal from the circuit court is clearly a question of law 

or involving an interpretation of a statute, we apply a de novo standard of review." Syi. 

Pt. 1, Chrystal R.M. v. Charlie A.L., 194 W. Va. 138,459 S.E.2d 415 (1995). 

The initial criminal complaint and subsequent indictment allege only that the 

Petitioner committed an act of prostitution. There are no allegations whatsoever that the 

Petitioner was deriving a financial benefit from the acts of other persons. 

As noted in the previous section, the trial court based its denial of the Petitioner's 

Motion to Dismiss on the rationale that the"subsequent offense" provision applied to 

alleged prostitutes on the basis that she was "benefiting financially" from the 

transaction. 5 For the reasons set forth in the previous section, the Petitioner asserts that 

the Circuit Court incorrectly interpreted the "subsequent offense" provision of W. Va. 

5 The Petitioner received no pecuniary benefit as she was arrested by an undercover 
police officer operating a prostitution" sting" . 
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Code §61-8-5(b). Accordingly, the Petitioner argues that the Motion to Dismiss the 

Indictment herein should have been granted. 

CONCLUSION 

West Virginia Code §61-8-5(b) does not provide for imposition of a felony offense 

against an alleged prostitute. The plain language of this section authorizes such a 

penalty only against third parties deriving benefits from a prostitute. Like the 

surrounding states, West Virginia reserves its most stringent punishment for those 

persons who seek to make a living from the debasing and potentially dangerous acts of 

prostitution committed by others. 

The Petitioner entered into a conditional guilty plea based upon the Circuit 

Court's erroneous interpretation of W. Va. Code §61-8-5(b). Absent this ruling, the 

Petitioner can face only a misdemeanor conviction and possible jail time, as opposed to 

a felony conviction and imprisonment. 

The Petitioner would pray that the Honorable Court reverse the Petitioner's 

conviction on the grounds that the statute does not authorize the imposition of a felony 

charge against an alleged prostitute. 

Russ 11 S. Cook 0NV Bar # 525 
Counsel of Record for Petitioner 
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CERTIFICATE OF SERVICE 


I, Russell S. Cook, Counsel for the Defendant herein, do hereby certify that I 

served true and accurate copies of the foregoing PETITIONER'S BRIEF by depositing 

the same in the United States Mail, postage prepaid, on the -"J1#..Jh day of 

_111'-----'--'-)-#-1___-', 2016, to the following parties: 

Benjamin Yancey, Esq. 
Office of the Attorney General 
Appellate Division 
812 Quarrier Street, 6th Floor 
Charleston, W. Va. 25301 

Russe S. Cook, Esq. (Bar # 5255) 
Cabe ounty Public Defender Office 
320 9th Street 
Huntington, W. Va. 25701 
russell cook@ccpdo.org 
Counsel for Petitioner, Belinda Ann Fuller 
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