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ASSIGNMENTS OF ERROR 


1. 	 THE LOWER COURT ERRED IN FINDING MS. YOUNG, WHO DID NOT OWE 
A DEBT TO EOS CCA BUT VIAS CALLED SEVENTY ~THREE TIMES TO 
COLLECT A DEBT IS NOT A CONSUMER AND THEREFORE NOT 
PROTECTED UNDER THE WEST VIRGINIA CONSUMER CREDIT AND 
PROTECTION ACT. 

2. 	 THE LOWER COURT ERRED IN REQUIRING A "CONSUMER" TO OWE 
THE PARTICULAR DEBT AT ISSUE WHICH IS NOT A REQUIREMENT 
UNDER THE WVCCPA. 

3. 	 THE LOWER COURT ERRED IN FINDING THAT THERE WAS NO 
EVIDENCE THAT PLAINTIFF EVER SPOKE WITH DEFENDANT WHEN 
THERE IS A RECORDING OF A CONVERSATION BETWEEN THE TWO. 

STATEMENT OF THE CASE 

The Respondent, EOS CCA A.K.A. Collecto, Inc. (hereinafter "EOS" or "Respondent"), 

began placing calls to the Petitioner at her home telephone in or about the summer of2013. CA.R. 

29-31) The Respondent admits, through the testimony of their corporate representative, that the 

Petitioner, Ms. Young, did not owe the debt they were collecting for, and the Respondent's 

corporate representative also admits they called Ms. Young's telephone number seventy-three 

times on this debt. CA.R. 138, 139, 141). Ms. Young testified as to her conversation upon 

answering one ofRespondent's phone calls; she asked them to call her lawyer's office. CA.R. 

131-132). The Respondent's corporate representative also admits that the original consumer that 

owed the AT&T Mobility bill that the Respondent was collecting for did not provide the 

Respondent with Ms. Young's telephone number. CA.R. 145-146). The Respondent stated they 

obtained Ms. Young's telephone number through a Lexis-Nexis "skip-trace." CA.R. 141). The 

Respondent would not disclose who the debtor they were attempting to dun from is, but it was 

not Ms. Young or her husband because neither of them ever had an AT&T Mobility account. 



(A.R. 141,29-34). However, it was likely someone with the same or similar sounding name as 

Ms. Young's husband, James Young. Ms. Young and her husband are in their seventies. (A.R. 

28). Ms. Young has had multiple strokes and Mr. Young suffers from dementia. (A.R. 28 -29). 

Ms. Y olmg mistakenly believed EOS \".~!:: calling to collect on a Ban..l( ofAmerica credit card 

she owed, and hired the undersigned counsel to consider bankruptcy because she believed she 

owed the money EOS was attempting to collect from her. (A.R. 30-32). Ms. Young had reason to 

be concerned as EOS had called Ms. Young seventy-three times, and on one call had, in which 

Ms. Young spoke with EOS, it seemed they asked for someone who could have been her 

husband, James Young. (A.R. 91, 101). On the recording of the call, the debt collector for the 

Respondent asked if"Jymps" was there. (A.R. 144). The Respondent's corporate representative 

was unsure if the name asked for by the debt collector was Jim or James. (/d.) Ms. Young's 

husband is James Young. (A.R 127). This debt collector did not care ifthey had the right person, 

they wanted Ms. Young to pay and were determined to dun her. Ms. Young contends she had an 

additional conversation with the Petitioner in which she asked them to direct all future calls to 

her attorney. The Respondent disputes that call took place, and that is a question of fact for a 

Jury. 

On or about November 4,2013, the Plaintiff filed a complaint against the Respondent in 

the Circuit Court ofKanawha County, a place where the Defendant does business, and she 

amended the complaint in January of2014. (A.R. 1- 8). The Amended Complaint alleged 

violations of several provisions of the West Virginia Consumer Credit and Protection Act 

("WVCCPA"), including W.Va. Code§ 46A-2-125; W.Va. Code§ 46A-2-125(d); W.Va. Code§ 

46A-2-128(e); and W.Va. Code§ 46A-2-127(a) and (c). 
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PROCEDURAL HISTORY 


The Complaint herein was filed on November 4,2013 and amended on January 22,2014. 

At the hearing on June 17,2015, the Circuit Court ordered that Defendant did not need to 

respond to written discovery iiled with the complaint a year betore until after Ms. Young gave 

her deposition. Ms. Young gave her deposition on November 17, 2015 and the Defendant 

provided written discovery on that date. The Discovery completion date on the scheduling order 

was listed as October 16,2015, and trial was set for February 1,2016. On or about December 11, 

2015, the Respondent filed a motion for summary judgement on the grounds that the Plaintiff 

was not a consumer under the WVCCP A. Ms. Young responded with a response to Respondent's 

motion and providing an affidavit showing she does, in fact, meet all the requirements of a 

"consumer" under the act. A hearing was held on the Defendant's motion for summary 

judgement on January 12,2016, and the Court granted the Defendant's motion for summary 

judgement on February 2, 2016 dismissing all claims by Ms. Young. The Petitioner filed her 

Notice of Appeal on February 11, 2016. The Petitioner hereby perfects her appeal. 

SUM~YOFARGUMENT 

A reasonable jury could conclude, based on the questions offact in the record, that the 

Respondent, when calling the Petitioner, seventy-three times over all AT&T mobility bill, they 

intended to collect a debt from the Petitioner. It may also be reasonable for Ms. Young, an 

elderly stroke victim, to assume that someone who calls her and her husband seventy-three times 

to collect a debt intended for Ms. Young, to pay that debt. It is certainly an allegation on the part 

of the collector that Ms. Young should pay the debt. Ms. Young is a consumer under the 

WVCCPA. There are two definitions of "consumer" in the WVCCPA. There is a general 
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definition ofconsumer contained in West Virginia Code §46A-l-102 (11)1 and a second 

definition in West Virginia Code §46A-2-122 (a).2 West Virginia Code §46A-2-122 (a) states in 

its first sentence that it applies to West Virginia Code §46A-2-123-129a of the WVCCPA.3 

Give!! that West Virginia Code §46A-2-122 (a) states it is the defInition section thet specifically 

applies to all of the WVCCPA counts in the Petitioner's complaint, West Virginia Code §46A-2

122 (a) is the correct statute to look to in determining the definition of"consumer" for purposes 

of this case. 

The Defendant argues in their motion for summary judgement that the two code sections 

above require Ms. Young to owe the specific debt the Respondent was specifically collecting for 

in order to be a consumer under the WVCCPA. However, nothing in the two definition sections 

above require a consumer to owe the specific debt the consumer was being contacted on. On the 

contrary, West Virginia Code §46A-2-122 (a) only requires the "consumer" to be a natural 

person who owes debt ofANY kind.4 There is further evidence in the WVCCPA that the 

legislature intended individuals such as Ms. Young to be protected from abusive debt collection 

practices. The first sentence of West Virginia Code §46A-2-125 states, "No debt collector shall 

unreasonably oppress or abuse any person in connection with the collection ofor attempt to 

collect any claim alleged to be due and owing by that person or another." West Virginia Code 

§46A-2-125 (emphasis added). Ms. Young submitted an affidavit averring that she is a natural 

1 "'Consumer' means a natural person who incurs debt pursuant to a consumer credit sale or a consumer 
loan, or debt or other obligations pursuant to a consumer lease." West Virginia Code §46A-I-I02 (11). 
2 "'Consumer' means any natural person obligated or allegedly obligated to pay any debt." West Virginia 
Code §46A-2-122 (a) (emphasis added). 
3 "For the purposes ofthis section and sections one hundred twenty-three, one hundred twenty-four, one 
hundred twenty-five, one hundred twenty-six, one hundred twenty-seven, one hundred twenty-eight, one 
hundred twenty-nine, and one hundred twenty-nine-a ofthis article, the following terms shall have the 
following meanings ..." §46A-2-122 (a). 
4 See footnote 5, supra. 
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person and owes several consumer debts. Wherefore, Ms. Young is a consumer protected by the 

WVCCP A, and her claims must proceed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner respectfully requests the opportunity to present oral argument in this case. 

Petitioner believes the decisional process would be significantly aided by oral argument given the 

extensive factual record that demonstrates that Circuit Court erred in granting summary judgment. 

Petitioner further believes a Rule 20 argument and published opinion are appropriate to allow this 

Court to give Circuit Courts guidance on the issue of the definition of "consumer" under the 

WVCCPA as there is a difference in the federal courts in interpreting the identical West Virginia 

definition of consumer in the WVCCPA and the federal definition in the Fair Debt Collection 

Practices Act (hereinafter "FDCP A"). The Petitioner notes that this issue is one of first impression 

with the WVCCPA. 

STANDARD OF REVIEW 

"A circuit court's entry of summary judgment is reviewed de novo." Syl. pt. 1, Painter v. 

Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). Under Rule 56(c) of the West Virginia Rules of 

Civil Procedure, summary judgment is proper only where the moving party shows that there is 

no genuine issue as to any material fact and that it is entitled to judgment as a matter of law. "A 

party moving for summary judgment faces a well-established burden: 'A motion for summary 

judgment should be granted only when it is clear that there is no genuine issue of fact to be tried 

and inquiry concerning the facts is not desirable to clarify the application of the law.' Syl. pt. 

3, Aetna Cas. & Surety Co. v. Federal Insur. Co. ofNew York, 148 W. Va. 160, 133 S.E.2d 770 

(1963)." Mallet v. Pickens, 206 W. Va. 145, 147,522 S.E.2d 436, 438 (1999). 
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"The circuit court's function at the summary judgment stage is not 'to weigh the evidence 

and determine the truth of the matter but to determine whether there is a genuine issue for trial. ' 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 2511,91 L.Ed.2d 202, 213 

(1986). The Court, therefore, 'must dnn".' aI1Y permissible i!!ference from the ll!!derlying facts in 

the light most favorable to the party opposing the motion.' Matsushita Elec. Indus. Co., Ltd. v. 

Zenith Radio Corp., 475 U.S. 574, 106 S. Ct. 1348,89 L.Ed.2d 538 (1986); Masinter v. WEBCO 

Co., 164 W. Va. 241, 262 S.E.2d 433 (1980). Andrick, 187 W. Va. at 708, 421 S.E.2d at 249." 

Painter at 192, 758. 

"'Summary judgment is appropriate where the record taken as a whole could not lead a 

rational trier of fact to find for the nonmoving party, such as where the nonmoving party has 

failed to make a sufficient showing on an essential element of the case that it has the burden to 

prove.' Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548,91 L.Ed.2d 265 (1986). 

Therefore, while the underlying facts and all inferences are viewed in the light most favorable to 

the nonmoving party, the nonmoving party must nonetheless offer some 'concrete evidence from 

which a reasonable ... [finder of fact] could return a verdict in ... [its] favor' or other 

'significant probative evidence tending to support the complaint.' Liberty Lobby, 477 U.S. at 

256,106 S. Ct. 2514,91 L.Ed.2d at 217, quoting First Nat'l Banko!Arizona v. Cities Servo Co., 

391 U.S. 253,290,88 S. Ct. 1575, 1593,20 L.Ed.2d 569, 593 (1968); Crain V. Lightner, 178 W. 

Va. 765, 364 S.E.2d 778 (1987). It is through the lens of these principles that [the Court] 

examine[s] the circuit court's grant of summary judgment." Painter at 193, 759. 
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ARGUMENT 


I. 	 MS. YOUNG ALLEGEDLY O'VED THE DEBT TO RESPONDENT WHEN 
THE RESPONDENT CALLED MS. YOUNG SEVENTY-THREE TIMES TO 
COLLECT AND SHOULD BE PROTECTED BY THE WVCCPA 

With respect to the Plaintiff's claims West Virginia Code §46A-2-125. Oppression and 

abuse provides that: 

"No debt collector shall unreasonably oppress or abuse any person in 
connection with the collection of or attempt to collect any claim alleged to be 
due and owing by that person or another." 

West Virginia Code §46A-2-125 (emphasis added). The Supreme Court of Appeals has 

consistently held that the WVCCPA should be given liberal construction. State ex reI. McGraw 

v. Scott Runyan Pontiac-Buick, 194 W. Va. 770, 777, 461 S.E.2d 516, 523 (1995) ("The purpose 

of the CCP A is to protect consumers from unfair, illegal, and deceptive acts or practices by 

providing an avenue of relief for consumers who would otherwise have difficulty proving their 

case under a more traditional cause of action. As suggested by the court in State v. Custom Pools, 

150 Vt. 533, 536, 556 A.2d 72, 74 (1988), "it must be our primary objective to give meaning and 

effect to this legislative purpose." Where an act is clearly remedial in nature, we must construe 

the statute liberally so as to furnish and accomplish all the purposes intended.") West Virginia 

Code §46A-2-125 is plain and unambiguous. It allows for a claim where abusive debt collections 

are being made against a Plaintiff when the debt is owed by another. The Supreme Court of 

Appeals has held as recently as last month that, "A statutory provision which is clear and 

unambiguous and plainly expresses the legislative intent will not be interpreted by the courts but 

will be given full force and effect." State ex reI. Biafore v. Tomblin, No. 16-0013,2016 W. Va. 

LEXIS 27, at *8 (Jan. 22, 2016). Nothing in West Virginia Code §46A-2-125 limits its 

7 



applicability to "consumers," and in fact, the statute quite clearly states "any person." The same 

is true for West Virginia Code §46A-2-125 - 128 which are all relevant to this case. 

The WVCCPA uses the term consumer when the term consumer is intended, and the use 

of the t(;nll "persuli" instead ifl We.)1 Vlrginlu Cudt; §46A-2-125 implies that this cod\; .5cction 

was intended to be apply more broadly to anyone who is a "person." Thus, a person can bring a 

cause of action under West Virginia Code §46A-2-125. The question then is one ofwhether or 

not the person has a remedy under West Virginia Code §46A-5-101 (1) which provides in part 

that: 

"Ifa creditor or debt collector has violated the provisions of this chapter applying 
to... any prohibited debt collection practice ... the consumer has a cause of action 
to recover: (a) Actual damages; and (b) a right in an action to recover from the 
person violating this chapter a penalty of$I,OOO per violation ... " 

There are two definitions of a "consumer" in the WVCCPA, and one definition applies to 

West Virginia Code §46A-2-123 - 129a and another definition applies to other portions ofthe 

act. The definition that applies to West Virginia Code §46A-2-123 -129a is located at West 

Virginia Code §46A-2-122 (a) where the act defines "consumer" as " ... any natural person 

obligated or allegedly obligated to pay any debt." 5 The other defmition of"consumer" contained 

in West Virginia Code §46A-I-102 (12) "General Definitions." This section defines consUmer as 

"'Consumer' means a natural person who incurs debt pursuant to a consumer credit sale or a 

consumer loan, or debt or other obligations pursuant to a consumer lease." West Virginia Code 

§46A-I-I02 (12). It is crucial to point out that NEITHER of these definitions require the 

S "For the purposes ofthis section and sections one hundred twenty-three, one hundred twenty-four, one 
hundred twenty-five, one hundred twenty-six, one hundred twenty-seven, one hundred twenty-eight, one 
hundred twenty-nine, and one hundred twenty-nine-a ofthis article, the following tenns shall have the 
following meanings ... (a) "Consumer" means any natural person obligated or allegedly obligated to pay 
any debt ... " West Virginia Code §46A-2-122. 
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"consumer" to owe the particular debt at issue in order to bring a cause of action under the 

WVCCP A, and that interpretation of the WVCCPA is contained nowhere in the act and would 

not be a liberal construction of the act. In fact, such a construction would cut off a natural person 

who was heing harassed cs de~cril-ed in West Vir~fnf{! Cod!! §46A-2-125 for the debt of another 

from any remedy under West Virginia Code §46A-5-101. It does not follow that the legislature 

drafted West Virginia Code §46A-2-125 with the language they used with the intention that it 

would have absolutely no remedy. Especially in circumstances where a reasonable jury could 

determine that the behavior of the Defendant creates a presumption that the creditor intended the 

non-debtor to pay by calling the non-debtor seventy-three times. In this circumstance, it is clear 

that Ms. Young now allegedly "owed" the debt as she was clearly being dunned for it. 

The Defendant's argument is based entirely on federal decisions interpreting the 

WVCCPA starting with Ballard v. Bank ofAmerica from the Southern District of West Virginia. 

See App. 47-55, Ballardv. Bank ofAmerica, NA., No. 2:12-2496,2013 WL 5963068, *9 

(S.D.W. Va. Nov. 7,2013). Here the Ballard Court found that a plaintiff must be a "consumer" 

under the WVCCPA in order to recover. Id. Following up on that in the Payne v. Green Tree 

Servicing decision, the Southern District of West Virginia Court found that 46A-2-125 was, in 

fact, a right without a statutory remedy, but that the Plaintiff could pursue a common law 

remedy. See App. 41-46; Payne v. Green Tree Servicing, No. 2:05-cv-00293, "Memorandum 

Opinion and Order" (S.D.W. Va. Mar. 7, 2006) (Goodwin, J.). The Court found that Plaintiff 

lacked standing under West Virginia Code §46A-5-101 because she did not owe the debt at issue. 

Id. The Court in Green Tree Servicing jumped to the conclusion that the definition sections in 

West Virginia Code §46A-l-102 (12) and West Virginia Code §46A-2-122 (a), without any 

9 




discussion or consideration of the fact the neither of the definitions in the \¥vCCPA, say that the 

party bringing the cause of action must owe the actual debt underlying the cause of action. 

The problem with the Green Tree Servicing and Ballard decisions is that they do not 

corr.port with interpretatiDns 0fthe same "cDnsumer" defi!1itio!1 included in the fl:!deral FDCPA 

in the federal courts. This creates a double standard. The FDCPA defines consumer as" ... any 

natural person obligated or allegedly obligated to pay any debt." 15 USCS § 1692a (3). This 

language is identical to the language defining consumer in West Virginia Code §46A-2-122 (a). 

However, the federal courts, including the Eight Circuit, have interpreted this definition of 

consumer much more expansively than the federal courts have been willing to interpret the same 

language in the WVCCP A. The import is found in defining the terms "allegedly obligated to 

pay" found inside the definition of "Consumer" in both statutory schemes. The best examination 

of"allegedly obligated" is contained in the Dunham v. Portfolio Recovery Assocs. decision in 

which the Court reasoned: 

"PRA argues that because it erroneously contacted the wrong "James Dunham," it 
did not "allege" that Dunham was "obligated to pay any debt." In other words, 
PRA only alleged that the "James Dunham" who actually owes the payment 
obligation owed a debt, not the "James Dunham" who filed this lawsuit. Thus, 
PRA contends, Congress's decision to limit § 1692g's protections only to 
"consumers" reflects a congressional desire to withhold a cause of action for 
inadequate debt-validation from an individual like Dunham who a debt collector 
mistakenly contacts. Under PRA's interpretation of the Act, a person who has 
been abused by a debt collector's harassing tactics, which the FDCP A generally 
prohibits, could not invoke the protection of the FDCP A if the debt collector 
contacted the individual by mistake. This interpretation would read the phrase 
"allegedly obligated" to only apply to those who actually owe or owed the 
specific debt at issue, despite whether a debt collector asserted a person owes the 
specific debt. 

PRA's position too narrowly constricts the plain meaning of "alleged." Webster's 
Dictionary defines "allege" as meaning, among other things, "to state or declare as 
ifunder oath positively and assuredly but without offering complete proof" and 
"to assert, affirm, state, without proof or before proving (alleged that the suspect 
is a kidnapper[)]." Webster's Third New International Dictionary 55 (2002). 
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"Alleged" also means, inter alia, "questionably true or ofthe kind specified: 
SUPPOSED, SO-CALLED." Id. Finally, Black's Law Dictionary defines 
"alleged" as "1. Asserted to be true as described <alleged offenses>. 2. Accused 
but not yet tried <alleged murderer>." Black's Law Dictionary 74 (7th ed. 1999). 

We fmd that PRA alleged that Dunham owed a payment obligation. PRA 
concedes, as it must, that it contacted Dunham with letters demanding that a 
"James Dunh&.J.n" pay the payment obligation. IfDunhdlll paid the paYiJ.lCilt 
obligation, PRA would have likely found that "James Dunham" satisfied his 
payment obligation. Therefore, PRA alleged, albeit mistakenly, that Dunham 
owed the payment obligation. Simply put, a mistaken allegation is an allegation 
nonetheless. Thus, we read § 1692a(3) to include individuals who are mistakenly 
dunned by debt collectors." 

Dunham v. Portfolio Recovery Assocs., LLC, 663 F.3d 997, 1002 (8th Cir. 2011). This 

position drawn in the Dunham decision has received positive analysis in at least one other federal 

circuit, and no courts have treated this decision negatively.6 However, must troubling for the 

Dunham and Green Tree decisions is the fact the Fourth Circuit Court of Appeals has ruled that 

FDCP A protects non-debtors: 

"Thus, the district court erred in holding that non-debtors, or those with no 
financial interest in the collateral at issue, may not bring suit under the FDCPA. 
Here, Rudow Law, through its replevin action, sought to collect a "debt" from 
Moore. Rawlinson alleges that in so doing, Rudow Law violated the FDCP A with 
respect to her. Such allegations are sufficient to permit Rawlinson to bring a claim 
under the FDCP A." 

Rawlinson v. Law Office ofWilliam M Rudow, LLC, 460 F. App'x 254,258 (4th Cir. 

2012). A double standard is created by this difference in interpretations of "consumer" and 

"allegedly obligated" between the Southern District Court cases interpreting the WVCCPA" and 

the Federal Circuit Court cases interpreting the FDCPA's identical defmition of"consumer." It 

means Ms. Young could have recovered if only she had alleged her complaint under the FDCP A, 

6 "Parallel to the argument advanced here, [in Dunham] it was claimed that Congress intended to exclude 
protection for "consumers" mistakenly contacted by a debt collector as they would not come within the 
defmition ofpersons "obligated or allegedly obligated to pay any debt" under § 1692a(3). The Eighth 
Circuit made short shrift ofthat argument... Bridge v. Ocwen Fed. Bank, FSB, 681 F.3d 355,362 (6th 
Cir.2012). 
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but, because she chose the WVCCPA, she is entitled to no recovery at all. This is true despite 

the fact that both statutory schemes contain the same definition of "consumer." 

Ms. Young certainly has an allegation that she, after being called seventy-three times 

over a debt, allegeuly oweu thaL deoL, as dearly the Respondent belie"ved she did. Ms. -"{OtlIlg 

certainly believed she did, as she attempted to get bankruptcy protection for the alleged 

obligation. As the Respondent's corporate representative testified, "Until that time until we have 

a contact with the consumer, collectors can call any of other available numbers on the 

account. .. " App. 161. That means they can call Ms. Young until she pays or produces the 

consumer that we all know did not reside at that telephone number. In fact, the corporate 

representative testified that Respondent obtained Ms. Young's number through a Lexis-Nexis 

skip trace and it was not provided by the consumer, whoever he was, to the Respondent. App. 

169. 

II. 	 THE LOWER COURT ERRED IN REQUIRING A "CONSUMER" TO OWE 
THE PARTICULAR DEBT AT ISSUE 

West Virginia Code §46A-2-122 (a) defines "consumer" as " ... any natural person 

obligated or allegedly obligated to pay any debt." Nothing in this definition says a consumer is a 

natural person obligated or allegedly obligated to pay the debt at issue or the debt the debt 

collector was calling about. Instead, the statute says, "any debt." Id. Ms. Young handily met the 

definition when she submitted her affidavit that she was a natural person who owed several 

consumer debts and even provided some examples. App. 109. Plaintiff can find absolutely no 

reasoning in any of the cases cited by the Defendant to support the opinion that the phrase "any 

debt" means the specific debt at issue in the case. Here, the language is quite clear and 

unambiguous, it simply says, obligated or allegedly obligated to pay any debt. West Virginia 

Code §46A-2-122 (a) (emphasis added). A liberal reading of this use of the word "any" means 
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that all Ms. Young needs to show is that she owes a debt of some kind, and not necessarily the 

specific debt at issue. By requiring Ms. Young to show she owes the specific debt at issue, a 

constrictive standard is being used, not a liberal one, and that is not the standard that Supreme 

Court of Appeals he.s rcq1.!ired it: previo1Js rases. Scott R!l."'1yan Pont!cu:-B1!ir:k. 194 W. V?.. at 777. 

By reading into "any debt" that it must be the specific debt at issue in the case, we are reading 

words and thoughts into the minds of the legislature. However, if the legislature wanted us to do 

that, they could have simply said, "with respect to such debt" as the federal government did in 

one Fair Debt Collection Protection Act provision, 15 USCS § 1692c.7 It is significant that the 

West Virginia Legislature did not. Wherefore, the analysis on wh.ether or not Ms. Young owed or 

allegedly owed the debt at issue in this case may be unnecessary, because Ms. Young is a 

consumer under the act by virtue of her affidavit and her status as a natural person who owes 

several debts, including consumer debts to Bank of America, Home Depot, and Suddenlink. 

This reading of the "any debt" portion of the consumer definition fits with the legislative 

history of the Fair Debt Collection Practices Act. In 1977 the United States Congress amended 

15 USCS § 1692c (a) (2) of the Federal Fair Debt Collection Practices act to language that refers 

to the "with respect to such debt." Thus this code section became specifically tied to the debt at 

issue. 15 USCS § 1692c is very similar to West Virginia Code §46A-2-128, which is the 

provision that addresses communications after it appears a consumer is represented. However, 

this lawsuit was filed prior to the West Virginia legislature's sweeping changes to the West 

Virginia Consumer Credit and Protection in 2015, which significantly curtailed a number of 

West Virginia consumer protections from harassing telephone calls. In the prior version of West 

7 " ••• if the debt collector knows the consumer is represented by an attorney with respect to such debt and 
has knowledge of..." 15 uses § 1692c (a) (1) (emphasis added). 
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Virginia Code § 46A-2-128 (e) at issue in this case, there was no reference to the specific debt at 

issue. In the amended version, after the 2015 legislative session, the legislature referred to the 

"specific debt" in West Virginia Code § 46A-2-128 (e). This is the only code section now which 

req'Jires anything de3.ling with the specific debt. Ho\vever. it seems dear that there is a 

distinction in the minds of our representatives between the specific debt and any debt, which 

depends on which section of the West Virginia Consumer Credit and Protection Act should be 

applied. 

This same logic can be seen in the Fair Debt Collection Practices Act. 15 USCS § 1692d 

which provides protection from repeated and continuous phone calls with the intent to annoy, 

abuse, or harass any person at the number called, which is identical to the language the was 

contained in West Virginia Code § 46A-2-125 prior to the 2015 amendments. Here again, we see 

the language "any person," and the beginning of 15 USCS § 1692d which refers to "a debt," 

instead of the specific debt language used in 15 USCS § 1692c. This shows a clear desire on the 

part of both congress and the West Virginia Legislature to separate the two and make the 

repeated and continuous language apply to everyone who is a natural person who owes any debt. 

It also made the attorney representation portions apply to specific debts. Thus, in this case, the 

more liberal interpretation of "any debt" is the correct one. 

Wherefore, as Ms. Young is a natural person obligated to pay any debt, and she meets the 

definition of consumer under the WVCCPA, the Circuit Court's order granting summary 

judgment in favor of the Respondent should be overturned. 

III. 	 THE LOWER COURT ERRED IN FINDING THAT THERE WAS NO EVIDENCE 
THAT PLAINTIFF EVER SPOKE WITH DEFENDANT WHEN THERE IS A 
RECORDING OF A CONVERSATION BETWEEN THE TWO. 
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The trial court's finding that there was no evidence that plaintiff ever spoke with the 

defendant is clearly erroneous because there is an undisputed phone call that was recorded between 

the petitioner and the respondent. 

It is well settled law that findings of fact are reviewed under a clearly erruneous standard 

in West Virginia. ("This Court reviews the circuit court's final order and ultimate disposition under 

an abuse ofdiscretion standard. We review challenges to findings of fact under a clearly erroneous 

standard; conclusions oflaw are reviewed de novo."). See also SyI. pt. 3, State v. Vance, 207 W. 

Va. 640, 535 S.E.2d 484 (2000) ("In reviewing challenges to findings and rulings made by a circuit 

court, we apply a two-pronged deferential standard of review. We review the rulings ofthe circuit 

court concerning a new trial and its conclusion as to the existence of reversible error under an 

abuse of discretion standard, and we review the circuit court's underlying factual fmdings under a 

clearly erroneous standard. "). 

In this case, the court made a finding that there was no evidence that Petitioner ever spoke 

with Respondent. (A.R. 123). However, it is undisputed that the parties did speak on at least one 

occasion, as there was a recording of the call which occurred on September 5, 2013. (A.R. 157). 

Petitioner reminded the court ofthis fact in her response brief to the motion for summary judgment, 

as the respondent had represented to the court that there had been no conversation between the 

parties. (A.R. 91). Additionally, Petitioner claims to have spoken with a representative on at least 

one other occasion, but that call was disputed by Respondent. (A.R. 136, 156l Any other phone 

calls would be a question of fact for a jury and therefore summary judgment is improper. 

8 The recording was provided by the respondent during discovery but the dependent was not aware of the 
call and the call did not appear on his logs, Ms. Young who is an elderly stroke survivor stated that she 
repeatedly told people that were calling to contact her attorney but was unsure of the dates. (A.R. 135
136) 
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CONCLUSION 

Wherefore, Ms. Young hlIDlbly requests tlus Court to find that she is, in fact, a consumer 

and to bring the WVCCPA into conformity with the interpretation in the Federal Circuit Courts 

whele the liiuguage anJ the imcnt ofth..:. WVCCPA and FDCPAare identical. F~~~er, the 

Plaintiff had submitted an affidavit stating that she is a natural person obligated to pay several 

debts of which she listed a few examples. (A.R. 109). Therefore, she is a conswner under the act 

as she is a natural person obligated to pay any debt. 

For the reasons stated herein, the granting of summary judgement was in error. Petitioner 

seeks an order from this Court vacating the grant of summary judgment and remanding this case 

for trial. 

EDITH YOUNG 
By Counsel 

Prepared by: 

4=
Benjamin Sheridan (# 11296) 
Counsel for Plaintiff 
Klein & Sheridan, LC 
3566 Teays Valley Road 
Hurricane WV 25526 
(304) 562-7111 

Fax: (304) 562-7115 
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