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I. Introduction 

Respondene, EQT, states that "[the landowners] are enjoying a legislative windfall." But 

even after conversion, the 110 year old lease gives EQT the right to enter onto landowners' 

property, occupy the land to drill wells, build roads, lay pipeline and take the landowners' natural 

gas and oil for 12.5% of the sale price or value, while EQT is guaranteed 87.5%. Once the 

landowner's gas is depleted, EQT will still be drilling and selling gas elsewhere. 

Whether EQT makes millions ofdollars on the lease is not the point on this petition. The 

point is that the sitting and duly constituted Supreme Court of Appeals of West Virginia heard 

arguments upon the issues presented and according to its rules and procedures, decided the case. 

As set forth below, EQT has not identified the required bases for a rehearing. Both parties fully 

briefed the issues and the Court, after due deliberations, decided the case. 

II. Argument 

This case does not meet the criteria of the W. Va. Rules ofAppellate Procedure 25 for 

this Honorable Court to grant a rehearing. "Repetition of argument previously presented to the 

Court in the case is not a basis for a petition for rehearing." W.Va.R.App.P. 25(b). For good 

reason, the Rule limits rehearing to "only in exceptional cases." Id. "Rule 25 makes two 

decision criteria more transparent: (1) petitions for rehearing are not favored; and (2) mere 

repetition of previous argument is not a proper basis for a petition for rehearing." 

W.Va.R.App.P. 25(b), Clerk's Comments. The rule requires that the party filing a petition for 

rehearing "shall state with particularity the points of law or fact which in the opinion of the 

petitioner the Court has overlooked or misapprehended, and shall contain such argument as the 

1 For the sake of uniformity and consistency, Plaintiffs will continue to refer to Defendant EQT as Respondent and 
to themselves as Petitioners for purposes of this brief. 



petitioner desires to present." W.Va.R.App.P. 25(b). Accord West Virginia Regional Jail and 

Correctional Facility Authority v. A.B., 234 W.Va. 492, 519, 766 S.E.2d 751, 778 (2014). 

Division of Opinion and Changes of Membership of Court 

"It has also been held that a mere division of opinion is not sufficient ground for granting 

a rehearing." 5 C.J.S. Appeal and Error § 799. Accordingly, the mere existence of a dissenting 

minority opinion is not sufficient reason to compel a rehearing. 

The subject petition for rehearing has the added issue that the Justice who authored the 

opinion for the majority is no longer on the bench and has been replaced by a newly elected 

Justice. "There is authority holding that a rehearing on appeal will not be granted merely 

because a change in the membership of the court is about to take place or has already occurred." 

5 C.J.S. Appeal and Error § 799 (citing Glasser v. Essaness Theatres Corp., 346 Ill. App. 72, 

104 N.E.2d 510 (1st Dist. 1952), judgment affd, 414 Ill. 180, 111 N.E.2d 124 (1953); Gas 

Products Co. v. Rankin, 63 Mont. 372,207 P. 993 (1922); Golden Valley County v. Greengard's 

Estate, 69 N.D. 171,284 N.W. 423 (1938)). 

In espousing these principles as well as the importance of giving due respect and 

deference to the original decision of a court, the Supreme Court of Montana explained when 

addressing whether a new justice should participate on a petition for rehearing: 

For him to now participate in the consideration of the petition for 
rehearing would require that he consider the case on its merits, and, if after so 
considering the case he should be compelled to disagree with the conclusion 
reached by Mr. Justice GALEN and concur with the dissent of Justices COOPER 
and HOLLOWAY, the ultimate effect would be to reverse the decision made just 
shortly before he became a member of this court. The real effect of such a 
conclusion, in the opinion of all the Justices, would be to establish a precedent 
that might have mischievous and unfortunate results. There is not the slightest 
reason to suppose that the opinion of anyone of the members of this court who 
participated in the original decision would be changed if a rehearing should be 
granted and a reargument were allowed. And if the original decision of this court 
should be reversed, in the language of the Supreme Court of Minnesota, in the 
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case of Woodbury v. Dorman, 15 Minn. 341 (Gil. 274): 

"This result would follow, not from a conviction upon the part of the members of 
the court by which the case was originally heard and determined, that the decision 
was erroneous, nor from the consideration of reasons and arguments not before 
advanced and considered, but solely from the change in the composition of the 
court." 

Every citizen is desirous ofhaving our laws definitely established, and the 
decision ofthe majority ofthis court upon any legal proposition coming before it 
is the law ofthe state, and should not be subject to change upon the change ofthe 
personnel ofthe court. Rights ofpersons and ofproperty would never be secure if 
such were the case. The matter has been given thoughtful and earnest 
consideration by every member ofthis court, and it is the opinion ofthe court that 
in the orderly and proper administration ofjustice and interpretation ofthe law, 
the motion for rehearing should, under the circumstances and conditions of this 
particular case, be acted upon only by the members ofthe court participating in 
the original decision. 

Gas Products Co. v. Rankin, 63 Mont. 372,207 P. 993, 1000 (1922) (emphases added). 

A Party May Not Cite Additional Preexisting Authority or Raise New Arguments 

Courts have held that a party may not cite additional (pre-existing) authorities in its 

petition for rehearing which were not cited in its original brief. 2 E.g., Cartee v. Florida Dept. of 

Health and Rehabilitative Services, 354 So.2d 81, 83 (Fla. 1st DCA 1978); Coleman v. City of 

Richmond, 6 Va. App. 296, 297 n. 1, 368 S.E.2d 298, 300 n. 1 (1988); Cleveland v. State, 887 

So.2d 362, 364 (Fla. 5th DCA 2004); Southern Paper Box Co. v. Houston, 15 Ark. App. 176, 

183,697 S.W.2d 124, 124-25 (1985) (en banc). Similarly, this Court has also held that a party 

may not raise a new argument in a petition for rehearing. Perrine v. E.!. du Pont de Nemours 

and Co., 225 W.Va. 482, 598-601, 694 S.E.2d 815, 931-34 (2010); West Virginia Regional Jail 

and Correctional Facility Authority v. A.B., 234 W.Va. at 519, 766 S.E.2d at 778. As noted by 

this Court in Perrine, 225 W.Va. at 599, 694 S.E.2d at 932, 

2 A comparison of the Table of Authorities in Respondent's Brief and Respondent's Petition for Rehearing reveals 
that they cite 15 additional legal cases and 5 additional "other" authorities in their Petition for Rehearing, which 
were not cited in their appellate brief. Only three of these additional cases address the Court's power to reformulate 
certified questions. See Respondent's Petition for Rehearing, at p. 10. All of the other additional cases and authority 
discuss issues that were already argued by the parties and considered by this Court. Interestingly, Respondent does 
not cite any cases discussing the standard for granting petitions for rehearing. 
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"There are sound reasons for requiring a party to present all known 
arguments or claims to an appellate court before its decision is rendered." Northern 
Indiana Commuter Transp. Dist. v. Chicago SouthShore & s. Bend R.R., 685 
N.E.2d 680, 687 (Ind.1997). "One of the reasons for the rule is to prevent a party 
from appealing in a piecemeal manner. The rule also keeps a party from shifting its 
position. The basic purposes are to promote the finality of appellate courts' 
decisions and to conserve judicial time." Kentner v. GulfIns. Co., 298 Or. 69, 689 
P.2d 955,957 (1984) (citations omitted) .... 

A. The Statute Must be Interpreted as Written Unless it is Ambiguous 

The applicable rules of statutory construction were discussed in the majority opinion, 

Leggettv. EQT Production Co., No. 16-0136, _ W.Va. -' _ S.E.2d -' Slip Op. at 10

15 (W.Va. Nov. 17, 2016), and in the minority opinion, Dissenting Slip Op. at 3-11. These 

rules of statutory construction were also discussed by the parties in their respective appellate 

briefs. (Petitioners' Brief, at pp. 16-20 & 22-31; Respondent's Brief, at pp. 13-19 & 22-28; 

Petitioners' Reply Brief, at pp. 3-4 & 7-10.) These discussions also addressed the similarities 

and dissimilarities between the rules of statutory construction and the rules of contractual . 

construction. Id. When reviewing the holdings and discussion of the Court, it is evident that the 

Court did not overlook or misapprehend the law or facts relevant to these issues. There is no 

question but that the majority decided the issues differently from the arguments of Respondent 

and the dissent. See id. However, the Respondent's assertion of this ground in support of their 

Petition for Rehearing constitutes an improper reiteration of arguments already made to the 

Court and does not demonstrate that the Majority Court overlooked or misapprehended issues of 

law and/or facts. See W.Va.R.App.P. 25(b). 

B. The Statute is Ambiguous 

A review of the same pages of the majority and minority opinions and the appellate briefs 

of the Parties as set forth above in Section A reveals that the Respondent again is improperly 

repeating arguments already made to the Court. See id. Respondent argues that the "at the 
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wellhead" language in the Statute is not "ambiguous." (Pet. for Rehearing, pp. 3-4.) However, 

the certifying Court, the United States District Court, Northern District of West Virginia, 

certified the question to the West Virginia Supreme Court and stated in its Order that "the 

phrase at the wellhead" under the flat rate statute is just as ambiguous as the language in 

the Tawney leases." (JA 604.) This question was a central issue raised by the certifying Court 

and was briefed, argued and decided by the then empowered West Virginia Supreme Court of 

Appeals.3 (Slip Opinion, p. 11.) While EQT and the dissenting Justices saw the ambiguity issue 

differently than the majority, that is not a criteria or grounds for rehearing. Respondent's re

argument of this issue misses several points. First, "at the wellhead," as with many words and 

phrases, may not be ambiguous in some circumstances, but the words or phrases when used in 

conjunction with or in the absence of other modifying words and phrases may be ambiguous. 

The latter is the situation here. EQT states "The Statute Is Not Ambiguous," claiming the 

majority "did not explain why" it thought the language was ambiguous. However, the court did 

explain why it thought the language to be ambiguous. (Slip Opinion, pp. 10-11, 14-16.) 

Respondent's assertion that there is nothing ambiguous about the words "at the wellhead" from a 

location perspective misses the point. A review of the Parties' briefs and the opinions of the 

Court, as well as the certifying court's Order (JA 604), demonstrate that it is the use of that 

phrase in connection with the question of whether post-production expenses can be deducted 

from a lessor's royalty payment, that is ambiguous. It is disingenuous for Respondent to suggest 

otherwise. 

There is no mention of the word "deductions" in this statute, but there is the requirement 

that the lessee "shall tender to the owner of the oil or gas in place not less than one eighth of the 

3 It should also be pointed out that the issue of deregulation was cited to in briefing, as well as by the court in the 
opinion. Most all flat rate leases preceded regulation and as noted by the District Court, the 1906 lease says "lessors 
should receive the royalty in "full equal one-eighth (1/8) part or share of same delivered free of charge. (JA 604.) 
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total amount paid to or received by or allowed" ... before deducting the amount to be paid to or 

set aside for the (lessor) of all such oil or gas to be extracted, produced or marketed from the 

well." W. Va. Code, § 22-6-8(e). As the United States District Court stated in its Order, 

"[a]lthough it uses the phrase "at the wellhead," the statute does not state that such provision or 

phrase generally applies to oil and gas royalties." (JA 605) 

The minority opinion mistakenly indicated that "[c ]iting no authority for its proposition, 

the petitioners fallaciously state that 'the same test for ambiguity exists between contractual 

language and statutory language[,]" Dissenting Slip Op. at 7 n. 10. Petitioners in their appellate 

brief, at pp. 23-24, did cite cases establishing that "[a] statute is open to construction only where 

the language used requires interpretation because of ambiguity which renders it susceptible of 

two or more constructions or of such doubtful or obscure meaning that reasonable minds might 

be uncertain or disagree as to its meaning." Sizemore v. State Farm Gen. Ins. Co., 202 W.Va. 

591,596,505 S.E.2d 654, 659 (1998); Davis Memorial Hosp. v. West Virginia State Tax Com'r, 

222 W.Va. 677, 682, 671 S.E.2d 682-83,687-88 (2008). Petitioners then noted in their brief that 

a contract is similarly subject to construction when it is ambiguous and that this Court has said 

that "[t]he term 'ambiguity' is defmed as language 'reasonably susceptible of two different 

meanings' or language 'of such doubtful meaning that reasonable minds might be uncertain or 

disagree as to its meaning.'" Payne v. Weston, 195 W.Va. 502, 507, 466 S.E.2d 161, 166 (1995) 

(quoting Syllabus Point 1, in part, Shamblin v. Nationwide Mut. Ins. Co., 175 W.Va. 337, 332 

S.E.2d 639 (1985)). Accord Mace v. Mylan Pharmaceuticals, Inc., 227 W.Va. 666, 673, 714 

S.E.2d 223,230 (2011). Accordingly, the same definition of "ambiguity" exists whether one is 

examining the language of a statute or a contract. 

C. Tawney, as Well as Other Prior Authority Was Informative of the Issues 
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EQT claimed that "Tawney does not apply." (Pet. for Rehearing, p. 4.) The Court, with 

respect to Tawney, stated that ''through our discussion, we have demonstrated that Tawney and 

our earlier precedents, particularly Wellman, indeed inform the analysis of the issue, but this 

question (the original certified question,) as formulated, we believe, imprecisely addresses the 

particular dispute between the parties." (Slip Opinion, p. 16.) The Court therefore, apparently 

reviewed Tawney and Wellman, in addition to the earlier precedent in its analysis, but did not, as 

suggested by Respondent, treat Tawney, which did address leases, as controlling of the statute as 

a whole with respect to EQT's right to credit its 87.5% with a significant percent of the royalty 

owners' mere 12.5%. Further, EQT's argument that the court held that the Legislature "rewrote 

flat rate leases going forward" is both an exaggeration and incorrect. The statute clearly states 

that "[i]f such affidavit be filed with such application, then such application for permit shall be 

treated as if such lease ... comply with the provisions of this section" 22-6-8(e). And the Court 

pointed out that "whereas the royalty payment to the owners, required after 1982 by the flat rate 

statute, instead depends on the volume of gas produced," which is what w: Va. Code, § 22-6-8(a

e) made clear. (Slip Opinion, p. 13.) 

The applicability or relevance of Tawney and the implied duty to market discussed 

therein was addressed in the majority opinion, Leggett, Slip Op., at 7-11 & 13-16, and in the 

minority opinion, Dissenting Slip Op. at 1-7, 11-12. The Parties also addressed this issue in 

their respective briefs. (Petitioners' Brief, at pp. 4-31; Respondent's Brief, at pp. 18-20; 

Petitioners' Reply Brief, at pp. 5-13.) Significantly, in the Respondent's Brief, they argued: That 

the quantity of production under a flat-rate lease is irrelevant; that there is no duty to place the 

gas in a marketable condition or transport it to market; that the lessee's only duty is to pay a flat 

rate for each well drilled; that the Statute does not change the lease; and that, therefore, there is 
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no basis for deciding whether "at-the-wellhead" is ambiguous. Respondent's Brief, at pp. 18-20. 

EQT makes the same argument in their petition for rehearing, at pp. 4-6. 

The majority of the Court clearly understood that Tawney had dealt with the "at the 

wellhead" language in leases while this case addresses the use of such language in the flat-rate 

statute. Leggett, Slip Op. at pp. 10-15. After addressing and applying appropriate rules of 

statutory construction, the majority of the Court noted that the Respondent's argument 

[c]onveniently ignores that although the terms of the lease have remained strictly 
effective with respect to the wells permitted prior to the enactment of the flat-rate statute, 
the statutory provisions set forth in §22-6-8 unquestionably altered the basis of the 
parties' bargain going forward. Logic and common sense dictate that the implied 
covenant to market arises in connection with the wells on the lease whereas the royalty 
payment to the owners, required after 1982 by the flat rate statute, instead depends on the 
volume of gas produced. 

Leggett, Slip Op. at p. 13. 

Respondent is merely repeating the same argument previously presented and decided. As 

previously stated, this is not a proper basis for a petition for rehearing under 

W.Va.R.App.P.25(b), and this Petition should be denied. 

D. 	 The Court Accurately Cited the Legislature's Findings of Fact and Public 
Policy in West Virginia Code, § 22-6-8 

EQT claims the Court expanded the purpose of the statute by preventing ''the exploitation 

of mineral resources without adequate compensation." (Pet. for Rehearing, p. 6.) The Court 

didn't invent or broaden the Legislature's stated findings. The Legislature stated that "continued 

exploitation of the natural resources of this state in exchange for such wholly inadequate 

compensation is unfair, oppressive," etc. W. Va. Code, § 22-6-8(a)(2). EQT then 

disingenuously argues as if the Court has so decided that ''the Legislature did not intend to 

address the adequacy or fairness of all oil and gas leases, only one particular type. . .. " (Pet. for 
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Rehearing, pp. 6-7.) EQT then further misstates the statute and claims it says "the operator must 

agree to pay one-eighth of the proceeds at the wellhead," omitting the remainder of the statute. 

(pet. for Rehearing, p. 7.) Importantly, the statute says that the 118 applies to the "total amount" 

"on all such oil or gas to be extracted, produced or marketed from the well." W Va. Code, § 22

6-8(e). Yet, EQT argues that it does not mean all gas "extracted." Nevertheless, it argues it 

should pay only what volume they sell. (Pet. for Rehearing, pp. 11-12.). These issues were 

argued in Respondent's Brief. See Respondent's Brief, at pp. 15-18, 20-21, 24-25, 28; Petition 

for Rehearing, pp. 6-7. The majority opinion addressed this issue at pages 11 through 13 and the 

minority opinion addressed it at pages 9 and 10. As previously addressed, repetition of the same 

argument made before is not a sufficient basis upon which to grant a Petition for Rehearing. 

Even so, as the Court, in its majority opinion, explained: 

We need not guess at the Legislature's purpose in enacting §22-6-8, for the 
wrongs intended to be redressed are starkly revealed in the legislative findings and 
declarations indelibly engraved into the statute itself. Specifically, the sovereign is 
directed to do everything within its power "to prevent the extraction, production or 
marketing of oil or gas under a lease ... which is not inherently related to the volume of oil 
or gas produced or marketed." W.Va. Code §22-6-8(a)(4)(b). The flat-rate statute 
certainly accomplishes that particular aim, at least for wells permitted after its effective 
date, regardless of whether landowners' royalties are calculated using the "marketable 
product" rule or the "at the well" rule. 

However, the Legislature was careful to note in addition that the exploitation of 
mineral resources without adequate compensation paid to landowners "is unfair, 
oppressive, works an unjust hardship on the owners of the oil and gas in place, and 
unreasonably deprives the economy of the State of West Virginia of the just benefit of the 
natural wealth of this state." Id §22-6-8(a)(2). It would have been perversely 
inconsistent with the overarching remedial intent of the flat-rate statute for the 
Legislature so passionately dedicated to ensuring the future flow of adequate 
compensation to oil and gas landowners to have purposefully provided a mechanism of 
royalty valuation specifically designed to curtail that compensation. 

Leggett, supra, at **12-13. 

Moreover, Respondent's argument that the Court attributed a broader purpose to the 
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statute than was intended is answered by the Legislature's own words in W. Va. Code, § 22-6

8(a)(2.) There is nothing in the majority opinion that states that its holding concerning the flat

rate statute applies to any leases other than those flat-rate leases converted under the terms of that 

statute. EQT even refutes the Court's finding that the statute is remedial. (Pet. for Rehearing, p. 

7.) A remedial statute is one which seeks to remedy and eliminate the evil and mischief which it 

addresses. This statute is clearly a remedial statute and a reading of the fmdings and stated 

purpose of the statute demonstrates that this statute is clearly a remedial statute. The majority 

did not stretch either the intent of the statute nor did it ignore the language in the statute. 

Accordingly, this Petition should be denied. Nonetheless, Petitioners assert the same arguments 

as previously set forth in detail in their Brief and Reply, as well as the majority's reasoning, at 

pages 11 through 13. 

E. The Court Determined Whether the Statute Allowed Deductions 

EQT claims that the "biggest misconception" in the majority opinion is that "payment at 

the wellhead are somehow inadequate or unfair" and result in "facile downward manipulation" 

by operators or otherwise known as the "netback method" of charging landowners with EQT's 

costs. This plan was to utilize the netback method by creating sister companies, one to transport 

the gas and charge for gathering it and another to buy it from the defendant producer and then 

resell it. (Slip Opinion, p. 15.) EQT continues to claim that this is proper and justifies its 

actions. (Pet. for Rehearing, pp. 8-9.) (See also, Pet. Brief, pp. 3-4,21-22.) 

The majority did not overlook or misapprehend any law or fact when addressing the 

netback method and whether payments made under such method are inadequate and unfair. The 

majority addressed this issue in their slip opinion at pages 14 through 16. The Legislature made 

that finding in W. Va. Code, § 22-6-8(a) and (c). The minority addressed it in their dissenting 

opinion at pages 5, 8 and 9. The Respondent again, as it did below, argues that that netback 
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method is an appropriate method for calculating royalties. Petition for Rehearing, at pp. 8-10; 

Respondent's Brief, at pages 17, 20 through 21, 23 through 25, and 28. Respondent 

conveniently ignores the fact that it is paid for delivery of the gas. Again, this argument is 

merely a paraphrased version of the arguments already made, which this Court has already 

decided. For example, a review and comparison of Pages 23 and 24 of the Respondent's Brief 

and Page 8 and 9 of the Petition for Rehearing assert nearly identical arguments and cite the 

same cases for the same propositions. This is not a proper basis for a petition for rehearing under 

W.Va.R.App.P.25, and this Petition should be denied on this issue. Nonetheless, Petitioners 

assert the same arguments as previously set forth in detail in their Brief at pages 4 through 13 

and 22 through 31, and Reply at pages 5 through 13, as well as the reasoning of the majority of 

this Court in its opinion, at pages 14 through 16. 

F. 	 The Court Reformulated the Certified Question As Acknowledged in the 
District Court's Certifying Order 

The Respondent complains that the Court reformulated the question certified and 

answered questions, particularly related to volume, that had not been anticipated. (Pet. for 

Rehearing, pp. 10-14.) However, the certifying Court, The United States District Court, 

Northern District of West Virginia, stated in the certifying Order as follows: 

"This Court acknowledges that the Supreme Court of Appeals of West Virginia 
may reformulate any proposed certified question of law." (Order, p. 6, Appendix, 
p.6.) 

EQT claims that there was no argument or issue presented with respect to volume 

deductions. However, Petitioners stated in their brief referring to the title "Deductions," that 

"EQT paid royalty, not on the volume of natural gas which was extracted from plaintiffs' wells 

but only upon a lesser volume that reached the market." (Pet. Brief, pp. 3-4.) As set forth above, 

the statute says that the landowner is to be paid the 118 "on all such oil or gas so extracted, 
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produced or marketed from the well." W. Va. Code, § 22-6-8(e). 

Respondent's assertions that the Court has improperly reformulated the question and 

answered questions which were not asked are without merit. See W. Va. Code, § 51-lA-4 (1996) 

("The supreme court of appeals of West Virginia may reformulate a question certified to it."). 

This Court has held: "When a certified question is not framed so that this Court is able to fully 

address the law which is involved in the question, then this Court retains the power to 

reformulate questions certified to it under both the Uniform Certification of Questions of Law 

Act found in W. Va. Code, 51-lA-I, et seq. and W. Va. Code, 58-5-2 [1967], the statute relating to 

certified questions from a circuit court of this State to this Court." Syl. Pt. 3, Kincaid v. 

Mangum, 189 W.Va. 404, 432 S.E.2d 74 (1993) (emphasis added). 

Furthermore, in Kincaid v. Mangum, this Court explained: 

Scholars have pointed out the importance of giving the deciding court the 
discretion of reformulating the questions certified to it: 

"Regardless of the clarity of the record, facts, and issues certified, the 
answering court must have the power to reformulate the questions posed. 
Although the court should not answer questions unrelated to the case at hand, the 
answering court should have the same freedom to analyze the factual 
circumstances that it would have ifthe entire case were before the court. Indeed, 
the ability of the answering court to reshape or add to the issues is necessary to 
further the goals of certification. The answering court may be best situated to 
frame the question for precedential value and to control the development of its 
laws. If state courts take offense at a poorly framed question, they may miss a 
genuine opportunity to settle state law on a particular point." 

John B. Corr & Ira P. Robbins, Interjurisdictional Certification and Choice of 
Law, 41 Vand.L.Rev. 411, 426 (1988) (footnote omitted). 

We agree with the above statement. Furthermore, we have found that "we 
retain some flexibility in determining how and to what extent ... [a certified 
question from a circuit court to us} will be answered." .... 

Kincaid v. Mangum, 189 W.Va. at 412-13, 432 S.E.2d at 82-83 (emphases added; citations 

omitted). 
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The reformulation of the question in this case certainly falls within the parameters of the 

above statement approved of by this Court in Kincaid v. Mangum and by this Court in Bower v. 

Westinghouse Elec. Corp., 206 W.Va. 133, 522 S.E.2d 424 (1999), a case relied upon by 

Respondent. Petition for Rehearing, at p. 10. More specifically, in Bower, the Court noted in 

discussing its authority to reformulate questions: 

The comment to the Uniform Act describes the parameters of this authority: 

"Requiring a question to be answered precisely as it is certified imposes a 
counterproductive rigidity that could decrease the utility of the answer received. 
Permitting the receiving court to amend the certified question freely may also 
adversely affect the utility of the answer and result in the issuance of an advisory 
opinion. The term "reformulate" is intended to connote a retention ofthe specific 
terms and concepts ofthe question while allowing some flexibility in restating the 
question in light of the justiciable controversy pending before the certifying 
court. " 

Unif. Certified Questions of Law Act § 4 cmt., 12 U.L.A. 74 (1996). 

Bower, 206 W.Va. at 137,522 S.E.2d at 428 (emphasis added). 

The issues addressed in the majority's opinion through its reformulated question were 

certainly addressed in the parties' briefs and are part of the justiciable controversy presented in 

this civil action. (In addition to the pages of the briefs cited above, see Petitioners' Brief, at pp. 

3-4 & 21-22; Respondent's Brief, at pp. 5-8 & 20-22; Petitioners' Reply Brief, at pp. 2-4, for the 

particular emphases on the arguments made in this section by Respondent in its Petition for 

Rehearing.) The Court's decision in this case in no way constitutes a mere advisory opinion. 

See Barefield v. DPIC Companies, Inc., 215 W.Va. 544, 572, 600 S.E.2d 256, 284 (2004) 

(Albright, J., concurring). Moreover, to the extent that both parties discussed holdings from 

other decisions, including w: w: McDonald Land Co. v. EQT Prod Co., 983 F. Supp.2d 790 

(S.D.W.Va. 2014), the Court was made of aware of such holdings and it was entirely appropriate 

for it to reformulate the certified question so as to fully address the relevant legal and factual 
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principles which it felt was necessary to declare the law of this State. See Kincaid v. Mangum, 

189 W.Va. at 412-13, 432 S.E.2d at 82-83; Bower v. Westinghouse Elec. Corp., 206 W.Va. at 

137,522 S.E.2d at 428. 

G. 	 Syllabus Point 3 Simply Held W. Va. Code, § 22-6-8 does not provide that 
EQT Can Take Post Production Expenses 

The West Virginia Supreme Court did not author W. Va. Code, § 22-6-8 nor create the 

public policy of West Virginia as clearly stated by the Legislature therein. West Virginia has a 

right to protect its own natural resources and its citizen's rights to a mere 1/8 (12.5%) compared 

to EQT's 87.5% of the value of the gas. 

For the same reasons set forth in the preceding Section, the majority of the Court did not 

commit error in reformulating the certified question in order to fully address the legal and factual 

principles at issue in this case. Moreover, the Court did not commit error in declaring Syllabus 

Point 3 as its pronouncement of the law of this State. Article 8 § 4 of the West Virginia 

Constitution declares this Court's obligation to consider and decide every point fairly arising 

upon the record and to prepare a syllabus of the points adjudicated in each case. W.Va.Const. 

Art. 8, § 4. The Court's need to create a Syllabus Point in this case should not be surprising 

because if relevant Syllabus Points already existed on the precise issues of law and fact certified 

to this Court, the certifying court would not have needed to certify the question to begin with. 

Rather, the District Court merely would have applied existing syllabus points to the facts of this 

case. 

Next, EQT argues that even under Tawney, the Court's SyI. Pt. 3 is "mistaken" because 

under Tawney, deductions are permitted after the gas is marketable. The above argument by 

EQT is nonsensical. Tawney and Wellman held that the lessee had the responsibility, at its cost, 

to transport and market the gas (make it marketable.) SyI. Pt. 3 addressed the issue as to 
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whether, under the statute, the operator my deduct post production expenses and held that it 

doesn't have that right. EQT argues that this is unfair, but EQT gets paid for making the gas 

marketable and transporting it and receives 87.5% of the price which include the delivery price. 

While this Court certainly honors this Country's system of common law, the statute was 

enacted by the West Virginia Legislature which rightfully protected not only its citizens but also 

West Virginia'S natural resources. This Court has previously noted that '''[w]hether we are the 

fIrst state----or the fIftieth state-to adopt a specifIc legal proposition, our decision inevitably will 

be based upon what we deem to be in the best interest of justice and of the citizens of th[is] 

State ... at the time the question is presented to us.'" (Emphasis added.) Belcher v. Goins, 184 

W.Va. 395,402,400 S.E.2d 830, 837 (1990) (quoting Hay v. Medical Center Hospital, 145 Vt. 

533,545, 496 A.2d 939,946 (1985)). 

III. Conclusion 

For all of the above reasons, the Respondent's petition for rehearing must be denied 

under W.Va.R.App.P. 25(b) because they have failed to establish that the Court has overlooked 

or misapprehended any point of law or fact. Respondent has failed to establish that this is an 

exceptional case. Rather, they have simply repeated arguments which they had already made in 

their appellate brief and which this Court has already considered and addressed. 

Respectfully Submitted, 
PATRICK D. LEGGETT, et al. 
By Counsel 

Michael W. Carey (WV Bar No. 635) 
Richard A. Monah (WV Bar No. 6489) Carey, Scott, Douglas & Kessler, PLLC 
April D. Ferrebee (WV Bar No. 8034) 707 Virginia Street East, Suite 901 
The Masters Law Firm lc Charleston, West Virginia 25301 
181 Summers Street 
Charleston, West Virginia 25301 
Counsel for Plaintiffs 
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