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STATEMENT OF THE CASE 


I. 	 PROCEDURAL mSTORY 

On December 7, 2012, the Petitioners (plaintiffs below) filed this action in the Circuit 

Court of Doddridge County, West Virginia against Respondent EQT Production Company 

("EQT") and five related entities. The defendants removed the action to the United States District 

Court for the Northern District of West Virginia. After dismissing all defendants except EQT on 

summary judgment, the district court entered an Order dated February 10, 2016, certifying the 

following two questions to this Court: 

1. 	 Does Tawney v. Columbia Natural Resources, L.L.c., 219 W.Va. 266, 633 S.E.2d 
22 (2006), which was decided after the enactment ofWest Virginia Code § 22-6-8, 
have any effect on the Court's decision as to whether a lessee of a flat-rate lease, 
converted pursuant to West Virginia Code § 22-6-8, may deduct post-production 
expenses from his lessor's royalty, particularly with respect to the language of"lI8 
at the wellhead" found in West Virginia Code § 22-6-8(e)? 

2. 	 Does West Virginia Code § 22-6-8 prohibit flat-rate royalties only for wells drilled 
or reworked after the statute's enactment and modify only royalties paid on a 
per-well basis where permits for new wells or to modify existing wells are sought, 
or do the provisions of West Virginia Code § 22-6-8 abrogate flat-rate leases in 
their entirety? 

In an Opinion filed on November 17,2016 and authored by Justice Benjamin, this Court 

reformulated the first certified question as follows: 

Whenever the lessee-owner of a working interest in an oil or gas well must comply with 
West Virginia Code § 22-6-8( e) by tendering to the lessor-owner ofthe oil or gas in place a 
royalty not less than one-eighth ofthe total amount paid to or received by or allowed to the 
lessee, does the statute require in addition that the lessee not deduct from that amount any 
expenses that have been incurred in gathering, transporting, or treating the oil or gas after it 
has been initially extracted, any sums attributable to a loss or beneficial use of volume 
beyond that initially measured, or any other costs that may be characterized as 
post-production? 

The Court answered this reformulated question in the affirmative, and held that "whenever 

West Virginia Code § 22-6-8( e) (1994) requires the filing of an affidavit as a prerequisite to 



obtaining an oil or gas drilling or reworking permit, the averment in the affidavit that the 

landowner shall receive a royalty of not less than one-eighth of the amount realized by the holder 

of the working interest "at the wellhead" means that the royalty payment is not to be diluted by 

costs and losses incurred downstream from the wellhead before a marketable produce is rendered." 

Leggett v. EQT Production Co., No. 16-0136, Slip Op. at 13, 16 (Nov. 17, 2016). The Court 

declined to answer the second certified question, finding that it was not properly before the Court. 

Id at 16. Justice Loughry, now Chief Justice, filed a dissenting opinion, which was joined by 

then-Chief Justice Ketchum. 

On December 19, 2016, EQT filed a petition for rehearing requesting the Supreme Court to 

withdraw the opinion of November 17, 2016, and issue a new opinion which answered Certified 

Question No.1 in the negative. Petitioner responded and filed objections to the motion for 

rehearing on January 13,2017. By Order dated January 25,2017, this Court granted the petition 

for rehearing, and ordered this matter to be re-briefed. 

II. STATEMENT OF FACTS 

A. The parties 

Petitioners are Patrick D. Leggett and his wife, Katherine F. Leggett, of Charleston, West 

Virginia; George D. McKain, by his attorney in fact, Anita Kathryn McKain Greer, of Houston, 

Texas; and Adele S. McDougal of Richie County, West Virginia, referred to hereinafter as 

petitioners or lessors and/or as royalty owners. 

Respondent EQT Production Company is the lessee ofthe Petitioners on certain oil and gas 

interests in Doddridge County, West Virginia. EQT Production is wholly owned by EQT 

Corporation which also owns sister companies EQT Energy and EQT Gathering and is the 

controlling partner in EQT Midstream LLC which is a publicly traded limited liability company 
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which is involved in natural gas gathering services. 

Petitioners are the owners of certain undivided interests in oil and gas as set forth in a 

106-year old "flat rate" lease dated October 31, 1906, which was later assigned to EQT 

Production. The case was filed against EQT Production and various sister companies and its 

parent, EQT Corporation. However, the United States District Court, as above stated, dismissed 

on summary judgment all entities other than EQT Production [hereinafter "EQT"]. 

B. The lease 

The 1906 lease (JA359) was a standard form lease which granted to the lessee the exclusive 

right to drill oil and gas wells on the lessors' property, to construct pipeline over the land and 

otherwise occupy the land to drill for and produce the landowners' oil and gas. The lease 

provides the term to be 6 years from the date thereof and as long as oil or gas is produced in paying 

quantities. The lease then provides for royalty: 

Lessee shall pay to the lessor for each and every well drilled upon said land which produces 
Natural Gas in a quantity sufficient to convey to market, a money royalty computed at the 
rate of Three Hundred Dollars ($300.00) per annum, payable quarterly in advance, 
beginning when the well is completed and continuing as long as the gas is piped away by 
the lessee. And ifPetroleum Oil is found and saved, the lessee shall yield and give to the 
lessor the full equal 1/8 part or share of the same delivered, free of charge, in the pipeline 
and tanks of the company transporting and storing the oil produced upon said premises." 
(Emphasis added.) 

As to natural gas, the lease is one commonly referred to as a "flat-rate" lease. Certain of 

the wells on this lease were converted by the lessee, EQT, to a 118 royalty provided for by filing 

affidavits as required by West Virginia Code § 22-6-8. Other wells on the property were not 

converted and received only the $300.00 flat-rate annually. (JA3) EQT has been and continues to 

pay less than the 1/8 provided for by West Virginia Code § 22-6-8 by deducting significant sums 

from the royalty as "post-production" expenses and claiming that they sell gas at the wellhead to a 

sister company. 
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c. The deductions and alleged at the wellhead sale 

EQT claims both that it sold the Petitioners' natural gas at the wellhead to its sister 

company and that it took deductions from Petitioners which allegedly equaled the sales price. 

Petitioners contend the sale was not arms-length. 

EQT took significant sums from Petitioners' royalty each quarter as deductions for various 

expenses it claimed it had incurred in preparing the gas and for transportation to market. As 

Petitioners learned in discovery in the case, the list of things deducted were extensive. (JA 

277-278,282.) In addition, however, EQT claimed that it never took any deductions and that it 

paid the Petitioners a full 118 of the amount it received for the gas. (JA 45-47, 50-52, 83, 118.) 

EQT entered into a plan and design to sell its gas to its sister marketing company, EQT Energy, 

L.L.c. "at the wellhead." But, EQT Energy, which purchased all ofthe gas produced by EQT, paid 

a price calculated by estimating and deducting the costs ofgathering and transporting the gas to the 

point of sale. ld. However, EQT Energy did not transport the gas. ld. It was transported and 

processed by EQT Gathering, another sister company ofEQT. (JA185) EQT paid royalty, not on 

the volume of natural gas extracted from Petitioners' wells but only upon a lesser volume that 

reached the market. ld. at 186. The charges were assembled by one of EQT Corporation's 

"groups." (JA275, 277, 290) Joseph Piccirilli is charged with the duty to assemble and calculate 

the charges which they then pro-rated for each of EQT's lessors across the three geographic 

districts of EQT. He then gathers it from a ''variety of sources." (JA275) The charges include 

costs for administration including costs which are incurred by the parent and other sister 

companies. ld. at 33. Mr. Piccirilli indicated that there was a "laundry list" of specific costs. 

(JA277-278) As an example, costs deducted include employees' cell phones, taxes and EQT 

Corporation's overhead, as well as subsidiaries' expenses. (JA 231,242,282) Importantly, the 
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EQTs' deductions were arrived at, not as actual costs, but as an "estimate," and there was no 

reconciliation at any time to refund the royalty owner the difference between the amount billed and 

the actual amount of the costs. (JA 185) 

D. The conversion of flat-rate leases to volume leases 

In 1982, as a result of unjust and oppressive practices in regard to flat rate leases, the West 

Virginia Legislature passed what is now W. Va. Code § 22-6-8 (hereinafter "the flat-rate statute"), 1 

which begins with the Legislature finding and declaring as follows: 

(1) That a significant portion of the oil and gas underlying this state is subject to 
development pursuant to leases or other continuing contractual agreements wherein the 
owners of such oil and gas are paid upon a royalty or rental basis known in the industry as 
the annual flat well royalty basis, in which the royalty is based solely on the existence ofa 
producing well, and thus is not inherently related to the volume of the oil and gas produced 
or marketed; 

(2) That continued exploitation of the natural resources of this state in exchange for such 
wholly inadequate compensation is unfair, oppressive, works an unjust hardship on the 
owners ofthe oil and gas in place, and unreasonably deprives the economy ofthe state of 
West Virginia ofthe just benefit ofthe natural wealth ofthis state; 

(3) That a great portion, if not all, of such leases or other continuing contracts based upon 
or calling for an annual flat well royalty, have been in existence for a great many years and 
were entered into at a time when the techniques by which oil and gas are currently 
extracted, produced or marketed, were not known or contemplated by the parties, nor was it 
contemplated by the parties that oil and gas would be recovered or extracted or produced or 
marketed from the depths and horizons currently being developed by the well operators; 

(4) That while being fully cognizant that the provisions ofsection 10, article I ofthe United 
States Constitution and of section 4, article III of the Constitution of West Virginia, 
proscribe the enactment of any law impairing the obligation of a contract, the Legislature 
further finds that it is a valid exercise of the police powers ofthis state and in the interest of 
the state of West Virginia and in furtherance of the welfare of its citizens, to discourage as 
far as constitutionally possible the production and marketing of oil and gas located in this 
state under the type of leases or other continuing contracts described above. 

W. Va. Code § 22-6-8(a) (emphasis added). In light of these findings, the Legislature declared in 

the statute that 

1 The statute was initially codified as W. Va. Code § 22-4-1, and later re-codified at § 22-6-8. 
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it is the policy ofthis state, to the extent possible, to prevent the extraction, production or 
marketing of oil or gas under a lease or leases or other continuing contract or contracts 
providing aflat well royalty or any similar provisions for compensation to the owner ofthe 
oil and gas in place, which is not inherently related to the volume ofoil or gas produced or 
marketed, and toward these ends, the Legislature further declares that it is the obligation of 
this state to prohibit the issuance ofany permit required by it for the development of oil or 
gas where the right to develop, extract, produce or market the same is based upon such 
leases or other continuing contractual agreements. 

W. Va. Code § 22-6-8 (b)(emphasis added). The statute proceeds to prohibit the issuance of any 

permit for the drilling or reworking of any well under a flat-rate lease unless the applicant files an 

affidavit certifying that the owner ofthe working interest in the well (the lessee) shall tender to the 

owner ofthe oil or gas in place: 

To avoid the permit prohibition of subsection (d), the applicant may file with such 
application an affidavit which certifies that the affiant is authorized by the owner of the 
working interest in the well to state that it shall tender to the owner ofthe oil or gas in 
place not less than one eighth ofthe total amount paid to or received by or allowed to the 
owner ofthe working interest at the wellhead for the oil or gas so extracted, produced or 
marketed before deducting the amount to be paid to or set aside for the owner ofthe oil or 
gas in place, on all such oil or gas to be extracted, produced or marketedfrom the well. If 
such affidavit be filed with such application, then such application for permit shall be 
treated as ifsuch lease or leases or other continuing contract or contracts comply with the 
provisions ofthis section. 

W. Va. Code § 22-6-8 (d)-(e)(emphasis added). The statute further provides the owner of the oil 

and gas in place with a cause ofaction to enforce the rights established by the statute. W. Va. Code 

§ 22-6-8(f). 

SUMMARY OF ARGUMENT 

1. Petitioners' lease is a flat rate leases converted pursuant to W Va. Code § 22-6-8, 

by EQT pursuant to its filing of affidavits wherein it agreed to pay petitioner a one-eighth royalty 

of what they received as set forth in W Va. Code § 22-6-8. 

2. EQT Production, hereinafter EQT, was party to several agreements with its sister 

companies whereby it purportedly began selling its gas to EQT Energy which in turn sold the gas 
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at the interstate pipeline for significantly more money than EQT Energy paid EQT Production. 

EQT Energy had contracted with EQT Gathering to process the gas and get it to market and the 

interstate pipeline. EQT then deducted the costs from Petitioners' royalty. Petitioners contend 

that EQT had no right to credit itself and take excessive deductions from their 1/8 royalty. 

3. EQT argues that the phrase "at the wellhead" in the statute means that it is allowed 

to deduct the alleged costs incurred by its sister companies and the costs claimed to be incurred by 

a myriad of EQT Corporation's other subsidiaries and operating groups and even EQT 

Corporation's own overhead. 

4. Petitioners contend that the charges are arbitrarily set by EQT. There are no words 

in the statute which authorize the deductions. The only mention in the statute concerning 

deductions is that producers are to calculate the amount of the one-eighth owed to royalty owners 

"before deducting the amount to be paid to or set aside for the owner of the oil or gas in place." 

W Va. Code § 22-6-8(e). 

5. On the other hand, there are numerous words and phrases in the statute which 

totally contradict EQT's assertion. When a statute states that the producer lessee is to pay 

landowner lessor not less than 1/8 of the total amount paid to or received or allowed to the lessee 

on all such oil and gas extracted, produced or marketed from the well, the Legislature has clearly 

expressed its intent to prevent the producer from paying less than a 1/8 from all the natural gas 

extracted without taking any deductions. 

6. EQT's argument asks the Court to write into the statute words and phrases which 

are nowhere to be found in the statute which would eviscerate the remedy clearly expressed by the 

Legislature and instead it would allow EQT to pay substantially less than a one-eighth royalty. 

Pursuant to the canons for judicial interpretation of statutes, Courts are not to add language to a 
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statute. 

7. In the absence of words and phrases which clearly state that deductions are 

pennitted, the Court should not insert them into the statute. While deregulation of the gas 

industry gave EQT the opportunity to get into the gathering and transportation business and 

profit from it, which they do, that circumstance does not change the duties EQT owes to its lessors 

pursuant to the statute. 

8. EQT contends that the phrase "at the wellhead" used in W. Va. Code § 22-6-8(e) 

ends the analysis as to whether it is allowed to take large deductions from a landowners' 1/8 

royalty guaranteed to royalty owners under W. Va. Code § 22-6-8. This court should follow the 

long accepted and established canons of statutory construction in analyzing W. Va. Code § 22-6-8 

to determine what the Legislature's intent was in finding and stating the public policy of West 

Virginia with respect to flat rate leases including W. Va. Code § 22-6-8(a)-(c). 

9. EQT claims that as a result of deregulation of the gas industry and the change of 

circumstances, EQT now transports the gas for part ofthe distance to the final marketplace causing 

it to incur extra costs it did not have before and that it should be allowed to pass off a significant 

part of its expenses to its royalty owners and claims it is unfair for the royalty owner to benefit 

from the change. However, EQT Energy receives the delivered price at the interstate pipeline and 

contrary to its claim that this is a burden, EQT Energy is paid for the service in the price at the 

interstate pipeline and it makes a substantial profit from the gathering and transporting of the gas, 

besides the profit from the marketing and sale of the gas. 1 Petitioner can agree with Respondent 

that the "wellhead" is easily identified. However, there is nothing to suggest that location or 

change in location affected lessee's duty. In order to determine the Legislature's intent in 1982, 

1 EQT Midstream shows a positive profit of473.4 million for 2015,384 million in 2014 and 328.8 million in 20l3. 
Source: EQT SEC Form 10K 2016, Operation for 2015. Petitioner requests the Court to take judicial notice hereof. 
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this Court is required to look at the entire statute including all words, phrases and sections in the 

statute, not just the phrase "at the wellhead." 

1O. A statute is ambiguous if it is susceptible to two or more constructions and here it 

cannot be reasonably denied that two or more constructions apply to this statute particularly where 

this Court previously ruled by a three to two decision in favor of it being ambiguous. 

11. The evil and mischief which was remedied by W. Va. Code § 22-6-8 is again 

unleashed if producers are given the opportunity, behind closed doors, to secretly compile costs 

and then pass them onto royalty owners. There are few, if any, royalty owners who have the 

wherewithal to seriously challenge EQT. Certainly fanners and the small and average size 

landowners do not. Therefore, EQT's practices, if approved by the Court, will hann the very 

citizens that the West Virginia Legislature intended to protect, contradict the spirit and purpose of 

the legislation and fail in hannonizing the statute with the circumstances and common law existing 

during that time. 

12. The phrase "at the wellhead" is patently ambiguous in the first instance with respect 

to the taking of deductions, but it is also latently ambiguous as to EQT's claims that it is now 

allowed to take deductions due to deregulation. EQT claims deregulation caused it to undertake 

the opportunity to transport the gas to the interstate pipeline, and EQT purportedly believed that 

after deregulation it could begin taking deductions. Of course, under neither scenario does the 

statute provide any such words or phrases supporting such an interpretation; however, EQT reads 

them into its claim under the statute and now asks the Court to do the same. 

13. Like patent ambiguity, a latent ambiguity requires the Court to construe the statute 

according to the same canons of construction which lead to the same result. The Court has the 

duty to construe the law so as to suppress the mischief and advance the remedy of the statute 
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whether it is patently ambiguous or latently ambiguous. A latent ambiguity may not appear on 

the face of a document but it may be created by intrinsic facts or extraneous evidence. Here, 

EQT's claim is based on deregulation which did not exist when this statute was enacted in 1982. 

EQT's claim came later when deregulation occurred. 

14. A statute is to be construed from its four comers, and should not give a term a 

narrow meaning when it has other meanings. This reasoning is particularly true where the narrow 

meaning will frustrate the intent of the Legislature. Therefore, the Court must examine all of W 

Va. Code § 22-6-8 in order to determine the Legislature's intent. 

15. The real question before the Court is not simply whether the phrase "at the 

wellhead" resides in the statute, but whether the whole statute, every word, analyzed by the many 

tools available to the Court, allow for EQT to deduct from the landowners' 118 and then allow EQT 

to add part of lessors' 12.5% to its 87.5%. Petitioners contend that it does not allow for that 

because it was not the Legislature's intent and that in order to arrive at that result, this Court would 

have to add words to the statute that simply are not there and actually contradict the words that are 

clearly stated in the statute. 

16. The words and phrases in a statute should be given meaning which harmonizes with 

the general purpose of the statute to produce a harmonious whole. In reviewing w: Va. Code § 

22-6-8, the Legislature left no doubt but that the intent was to require the producer to pay the 

landowner a full 1/8 ofall that the producer received by any means whatsoever including from any 

sources and for "all" the gas extracted, produced or marketed." There is no mention of a right to 

deduct any amount ofmoney from the landowner. The Legislature clearly stated that the 118 was 

to be paid "before deducting the amount to be paid to or set aside for the owner ofthe oil and gas in 

place." The Legislature chose its words carefully and excluded any analysis that would lead a 
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producer to believe he might pay less. The Legislature stated producers were to pay "not less 

than one-eighth" and emphasized it was "ofthe total amount paid to or received by or allowed to" 

the producer for all the gas extracted, produced or marketed. 

17. There are a multitude of words and phrases that conflict with EQT's position that 

the statute allows for deductions, including the strong Legislative findings W. Va. Code § 

22-6-8(a)(1)-(4), the declaration of public policy in W. Va. Code § 22-6-8(b), by prohibiting 

further permits except for certain conditions in W. Va. Code § 22-6-8(c) and by the remedies 

provided in W. Va. Code §22-6-8(e) and (t). Some ofthe points which the Court should consider 

are as follows: 

a. That the Legislature considered it to be the exploitation of the natural resources of 

West Virginia for "wholly inadequate compensation," and was "unfair, oppressive, works an 

unjust hardship on the owner of the oil and gas in place and unreasonably deprives the economy of 

the State of West Virginia of the just benefit of the natural wealth of this state." ld. § (a)(2). 

b. That the Legislature deemed it a valid exercise of its police power and in the 

interest of West Virginia and its citizens' welfare to discourage the extraction, production and 

marketing of oil and gas where the compensation is not inherently related to "volume." ld. § 

(a)(4) and (b). 

c. The Legislature then provided its remedy by allowing the producers, like EQT, to 

file an affidavit promising to pay the landowners a one-eighth royalty if the producers wished to 

drill or re-work its gas wells. In providing for the remedy, the Legislature stated that "[i]f such 

affidavit be filed with such application, then such application for permit shall be treated as if such 

lease or leases...comply with the provisions of this section." W. Va. Code § 22-6-8(e). 

(emphasis added.) In other words, the Legislature clarified that the affidavit was not to be 
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considered a substitute for the lease, but that it modified the lease as to the compensation required 

to satisfy the violation ofpublic policy identified in W. Va. Code § 22-6-8. The Court should treat 

the lease as modified to be construed as a proceeds lease. 

d. Basing its findings, policy and remedy on West Virginia's police powers, the 

Legislature declared that "it is the policy of this state, to the extent possible, to prevent the 

extraction, production or marketing of oil or gas under a lease ...which is not inherently related to 

the volume ...." W. Va. Code § 22-6-8(a)(4) and 8(b). Therefore, this language demonstrates 

that the Legislature intended for the 1/8 royalty to be paid on a volume basis when it was sold. 

e. In order to clarify that there were to be no reduction to lessors' one-eighth, the 

Legislature then made the statement that it was to be calculated "before deducting the amount to be 

paid to or set aside for the [landowner lessor.]" Id. 

18. The Legislature made certain that the producer lessee, paid the landowner not only 

"not less than" 1/8 of what the producer was "paid," but also what it "received" and, in addition, 

what it was "allowed." W. Va. Code § 22-6-8(e). Requiring the producer to pay on "all gas" 

extracted, produced or marketed again demonstrates that the West Virginia Legislature intended 

that there would be no way around the requirement by shorting the landowners by either not 

paying one-eighth or by not paying on all the volume extracted or by someway hiding an amount 

the producer may have been paid or by somehow being just "allowed" the money. It was required 

to be one-eighth of the "total amount" and "not less than," again so that the producer could not 

short the landowner. The Legislature thought of everything it could to make certain there would 

be no deductions from the one-eighth, including that they prohibited the producer from calculating 

royalty by "deducting the amount to be paid to or set aside for the [landowner."] Id. 

19. Reasonable people can not reasonably differ on the point that the statute, as written, 
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does not allow for deductions. EQT then is requesting the Court to insert words into the statute 

that are in contradiction with the stated purpose and intent ofthe statute and the common law, all of 

which the law presumes the Legislature was well aware ofwhen it enacted the statute. 

20. The statute is certainly a remedial statute and should be liberally construed. The 

Legislature identified a serious practice contrary to the public policy of West Virginia, made its 

findings of fact and outlined a remedy to be followed by producers like EQT. EQT, pursuant 

thereto, signed an affidavit, and drilled wells, and petitioners relied upon EQT to perform under 

the statute's purview. Remedial statutes are to be liberally construed to furnish and accomplish 

all the purposes intended. There was no intent expressed allowing the producer to take 

deductions from the 1/8 royalty and there were a multitude of words and phrases which directly 

contradict any argument that the Legislature intended to allow deductions. 

21. Statutes are to be construed and interpreted in light of the common law in force at 

the time of the passage. In West Virginia, the relevant common law is the marketable product 

rule, which placed the burden on the producer lessee to prepare the natural gas and get the gas to 

market. Therefore, the Could should interpret the statute in light of the fact that the Legislature 

would have written and passed the legislation with the knowledge that regardless ofthe location of 

the stated sale, landowners would still receive the landowner's royalty of at least one-eighth. 

22. Importantly, the Legislature is charged with the knowledge ofthe common law and 

the Court is to read the statute in context with the common law. Reading W Va. Code § 22-6-8 in 

context with the fact that West Virginia is a marketable product state, in addition to the many other 

reasons set forth herein, it is apparent that "at the wellhead" cannot mean that the landowners must 

pay part of the costs in getting the gas to the interstate pipeline. 

23. The Tawney court found the phrase at the wellhead ambiguous not as to the location 
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thereof, but for the purpose of allowing the lessor to take deductions. It is no less ambiguous in 

W. Va. Code § 22-6-8. Given the common law and the history and practices which existed at the 

time, which was to require the lessee to make the gas marketable and get the oil and gas to the 

market at its own cost, the Court should find that it is just as ambiguous in the statute as in Tawney. 

24. The deregulation of the gas industry does not provide EQT with a basis or excuse 

for deducting costs from the landowner's one-eighth. As set forth herein, the gas industry was 

regulated when W. Va. Code § 22-6-8 was enacted in 1982. By the late 1970's, the price of 

wellhead gas sold to interstate pipelines, which operated as both marketers and transporters of gas, 

was controlled by the federal government. Because the regulated price of gas sold into interstate 

pipelines was artificially low, there was a significant shortage of gas in non-producing states. In 

response, Congress passed the Natural Gas Policy Act in 1978, which had as its goal the creation 

ofa nationwide market for gas and the elimination of price regulations on wellhead gas by 1985.2 

However, deregulation of interstate pipelines did not begin until 1985 when FERC issued Order 

436 which allowed interstate pipelines, on a voluntary basis, to offer solely transportation services 

and permit buyers to contract directly with producers for the gas. Then, in 1992, FERC issued 

Order 636 which mandated that interstate pipeline companies "unbundle" their marketing and 

other services and simply provide transportation services. As a result, the pipeline companies 

either sold their gathering facilities to third parties (spun oft) or to an affiliated company (spun 

down). As a result of the transformation of the natural gas industry initiated by Rule 436, and 

mandated by Rule 636, the point of sale of natural gas predominantly transitioned from near the 

wellhead to the interstate pipeline. Producers then had the opportunity to assume the business of 

2 Actual deregulation of price controls on wellhead gas was ultimately required by the Natural Gas Wellhead 
Decontrol Act, enacted by Congress in 1989. 

14 



gathering the gas and transporting it to the point of sale. 

25. Therefore, in context ofthe passage of W Va. Code § 22-6-8, gas was typically sold 

into the market at or near the wellhead at a regulated price and the practice of deducting post 

production costs from lessors' royalty did not exist. As such, it is clear that in 1982 the 

Legislature had no intention to allocate post production costs to landowners. To the contrary, the 

statute simply requires that in order to obtain a permit to drill or rework a well on property subject 

to a flat-rate, the lessee had to agree to pay the lessor one-eighth (1/8) of the amount paid to the 

owner of the working interest at the wellhead, which at that time was the point of sale. The 

Legislature was simply placing flat-rate royalty leases on equal footing with volume royalty leases 

consistent with the practice in the industry. It cannot be suggested that the Legislature foresaw 

the future and wrote the statute to allow post production expenses to be allocated to lessors if the 

natural gas market changed. 

26. To the extent that EQT contends that "at the wellhead" is unambiguous and allows 

charging landowners with their expenses, this simplistic argument fails for several reasons. First, 

the Legislature was simply requiring lessees who sought a permit pursuant to a flat-rate lease to 

pay the lessor a volume royalty based on the amount paid to the lessee at the wellhead as was done 

under typical volume royalty leases at the time. Second, to the extent it is argued that "at the 

wellhead" relates to the allocation of post production expenses, this Court has recognized that a 

word or phrase may have an accepted meaning but when considered in light of intrinsic facts or 

extraneous evidence, its meaning is ambiguous. Therefore, the change in the location of sale 

from the wellhead to the interstate pipeline as a result of deregulation in the late 1980's and early 

1990's, creates a latent ambiguity concerning the meaning of "at the wellhead" by EQT's claim 

that it allows it to take deductions. 
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27. Courts must avoid construction of statutes which lead to absurd, inconsistent, 

unjust or unreasonable results. Therefore, to allow EQT to take deductions from the landowners 

when there is no method prescribed or allowed for calculating same or to limit the deductions or 

the items deducted all, as set forth infra, leads to unjust and unreasonable unintended results. 

Therefore, as set forth below, an analysis under each of the canons above will result in the 

conclusion that the Legislature never intended to allow lessees to allocate post-production costs to 

lessors, and the language "at the wellhead" does not permit the same. Lessors should be paid 

royalty on the amount received in the first arms-length transaction. Likewise, the application of 

these canons of construction compels the conclusion that lessees must pay the required royalty on 

the total volume of gas produced, without making deductions for costs on volume before it reaches 

the market. 

ARGUMENT 

I. STANDARD OF REVIEW 

This Court applies a de novo standard of review in addressing the legal issues presented by 

a certified question from a federal district court. Syl. pt. 1, Light v. Allstate Ins. Co., 203 W. Va. 

27,28,506 S.E.2d 64,65 (1998). 

II. HISTORY OF REGULATION AND THE 
POST -PRODUCTION EXPENSES 

DEDUCTION OF 

A. Regulation of the natural gas industry 

The natural gas industry has been regulated throughout its history. However, government 

oversight of the industry most pertinent to this case deals with regulation of wellhead prices and 

interstate pipelines. As a result of the Natural Gas Act enacted by Congress in 1938, the federal 

government exercised control over interstate pipelines as well as the price ofnatural gas sold at the 

wellhead into interstate pipelines. Then in 1978, Congress passed the Natural Gas Policy Act 
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which had as one ofits goals the partial deregulation ofwellhead prices by 1985. However, it was 

not until 1989 when Congress passed the Natural Gas Wellhead Decontrol Act, that complete 

deregulation of wellhead prices was required by January 1, 1993. 

The first move to deregulate control of interstate pipelines occurred in 1985, when the 

Federal Energy Regulatory Commission issued Order No. 436, which allowed the interstate 

pipelines to separate their merchant functions of buying and selling gas from their transportation 

services. This allowed buyers the option of buying directly from producers and contracting with 

the pipeline company to transport the gas. In 1992, FERC actually mandated that pipeline 

companies divest their merchant services and provide solely transportation services. As a result, 

the interstate pipeline companies sold their gathering lines to an independent producer (spin off) or 

to an affiliate or subsidiary entity which did not own interstate lines (spin down). Due to many 

complaints from the industry concerning implementation of the Order, FERC issued a series of 

orders in May 1994 providing further guidance. 

ThUS,. as this Court summarized in its initial Opinion in this matter, prior to deregulation, 

pipeline companies purchased natural gas from lessee-producers at the wellhead. Leggett, No. 

16-0136, Slip Op .. at 14. Following the deregulation of the natural gas industry, the industry 

practice evolved such that lessees undertook the business responsibility for gathering and 

transporting the gas to pipeline companies. ld. Once lessees assumed this responsibility, some 

producers began attempting to charge lessors with a portion of their "post production"costs. ld.; 

see also Wellman, 210 W. Va at 210,557 S.E.2d at 264 {"[T]here has been an attempt on the part 

of oil and gas producers in recent years to charge the landowner with a pro rata share of various 

expenses connected with the operation of an oil and gas lease such as the expense of transporting 

oil and gas to a point of sale, and the expense oftreating or altering the oil and gas so as to put it in 
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a marketable condition. ")(emphasis added). 

B. Market product states and at the well states are essentially equal in number 

In response to deregulation in the gas industry a split of authority developed regarding 

whether lessees may properly deduct a portion of their "post-production" costs from a lessor's 

royalty. Some states adhere to the "at the well" rule, whereby post-production costs incurred after 

the gas reaches the wellhead are deductible from the eventual sale price before the lessor's royalty 

is calculated. Leggett, No. 16-0136, Slip Op. at 10; see also McArthur, supra, at 549. West 

Virginia and other states adhered to or adopted the "marketable product rule," which generally 

holds that lessees must bear the costs incurred making the gas "marketable," and getting the gas to 

the point of sale. Leggett, No. 16-0136, Slip Op. at 7-10; see also John Burritt McArthur, Some 

Advice on Bice, North Dakota's Marketable-Product Decision, 90 N.D. L. Rev. 545,546 (2014). 

The "at the well" rule is often wrongly depicted as holding a strong majority position 

between it and the marketable product states. When including states which have adopted the 

marketable product rule by their court and those by statute, they are essentially even. 

The states which have adopted the "at the well" rule include California, Kentucky, 

Louisiana, Mississippi, Montana, North Dakota, Pennsylvania, Texas, and Utah. Atl. Richfield 

Co. v. State o/California, 214 Cal. App. 3d 533,541-42 (Cal. Ct. App. 1989); Baker v. Magnum 

Hunter Prod., Inc., 473 S.W.3d 588, 591-595 (Ky. 2015); Babin v. First Energy Corp., 693 So. 2d 

813,815 (La. App. 1 Cir. 1997); Pursue Energy Corp. v. Abernathy, 77 So. 3d 1094,1099 (Miss. 

2011); SBar BRanch v. Omimex Canada, Ltd, 942 F. Supp. 2d 1058, 1062 (D. Mont. 2013); Bice 

v. Petro-Hunt, L.L.C., 768 N.W.2d 496,502 (N.D. 2009); Kilmer v. Elexco Land Servs., Inc., 990 

A.2d 1147, 1158 (pa. 2010); Heritage Res., Inc. v. NationsBank, 939 S.W.2d 118, 122 (Tex. 

1996); Emery Res. Holdings, LLCv. Coastal Plains Energy, Inc., 915 F. Supp. 2d 1231, 1242 (D. 
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Utah 2012).5 Notably, however, the issue has not been decided by the state's highest court in 

California, Louisiana, and Utah. 

Conversely, the highest court in the states of Arkansas, Colorado, Kansas, Oklahoma, and 

West Virginia have adopted forms of the marketable product rule. Hanna Oil & Gas Co. v. 

Taylor, 759 S.W.2d 563, 564-565 (Ark. 1988)6; Rogers v. Westerman Farm Co., 29 P.3d 887, 906 

(Colo. 2001); Fawcett v. Oil Producers, Inc. of Kansas, 352 P.3d 1032, 1041 (Kan. 2015); 

Mittelstaedtv. Santa Fe Minerals, Inc., 954 P.2d 1203, 1209 (Okla 1998); Tawney, 219 W. Va. at 

272, 633 S.E.2d at 28. In addition, the states of Michigan, Nevada, and Wyoming have adopted 

marketable product rules by statute.7 When these states are considered, the count ofjurisdictions 

following each rule is nearly even: nine "at the well" rule states to eight marketable product rule 

states. With this in mind, it should be noted that a federal magistrate sitting in Virginia has 

5 New Mexico is often counted as an "at the well" state, but it is more appropriately characterized as "undecided." 
While there is some federal and lower court precedent that seems to put New Mexico in the "at the well" column, in 
2009, the Supreme Court ofNew Mexico entered an opinion declining to decide whether the marketable product rule 
applied in New Mexico. See Davis v. Devon Energy Corp., 218 P.3d 75, 80 (N.M. 2009). In 2010, the Supreme 
Court of New Mexico again declined to find any general rule in New Mexico, and instead remanded to the district 
court to resolve whether the marketable product rule applied as a matter of law or fact Ideal v. Burlington Res. Oil & 
Gas Co. LP, 233 P.3d 362, 365 (N.M. 2010). These two decisions led a federal court to subsequently declare that "the 
question is still open-according to the New Mexico Supreme Court-on whether the marketable condition rule 
applies in New Mexico." Ulibarri v. Southland Royalty Co., LLC, 2016 WL 3946800, at *4 (D.N.M. July 20,2016) 

6 Petitioners concede that the Arkansas decision may be weaker than the other state decisions, and that a federal court 
sitting in Arkansas subsequently refused to categorize Arkansas as a marketable product rule state. See Riedel v. XTO 
Energy, Inc., 257 F.R.D. 494, 505 (B.D. Ark. 2009). Nevertheless, the Arkansas Supreme Court in Hanna refused to 
allow compression cost deductions in a ''proceeds received by Lessee at the well" lease. 759 S.W.2d at 564-565. The 
fact that the Hanna court enforced the "proceeds" portion of the royalty clause over the "at the well" term reflects a 
marketable-product orientation, not an "at the well" orientation. See McArthur, supra, at 580, n.45. 

7 See McArthur, supra, at 550-551. The Michigan statute prohibits the deduction of"postproduction costs" for leases 
entered into after March 28, 2000, unless the lease explicitly allows for the deduction of post-production costs and, for 
some costs, specifically identifies each individual cost. Mich. Compo Laws Ann. § 324.61503b. The Nevada statute 
provides that a lessor's royalty interest must not be decreased by "the costs of production," which the statute defines to 
include services frequently provided away from the well such as "gathering, compressing, ... dehydrating, separating 
and storing ofoil or gas," as well as "[t]ransporting ofoil to storage tanks, or gas into the pipeline for delivery," though 
not ''transporting ... gas from the point ofentry into the pipeline to the market or the processing ofgas in a processing 
plant." Nev. Rev. Stat. Ann. § 522.115. Similarly, the Wyoming statute requires the lessee to pay all "costs of 
production" out of his or her interest, and defines "costs of production" in a manner that is nearly identical to the 
Nevada statute. Wyo. Stat. Ann. § 30-5-304. 
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predicted that Virginia courts would follow the marketable product rule, and the magistrate's 

findings were adopted by a Virginia federal district court. Legard v. EQT Prod. Co., 2011 WL 

86598, at *11 (W.D. Va. Jan. 11,2011), report and recommendation adopted, 2011 WL 4527784 

(W.D. Va. Sept. 28, 2011). If Virginia is counted as a marketable product rule state, then the 

count is an even nine to nine. 

Moreover, it should be noted that the federal government - the largest and most significant 

royalty owner ofall - requires that its lessees "must place gas, residue gas, and gas plant products 

in marketable condition and market the gas, residue gas, and gas plant products for the mutual 

benefit of the lessee and the lessor at no cost to the Federal government." 30 C.F.R. § 1206.146. 

Similarly, one commentator has observed that state government agencies in many producing states 

- even "at the well" rule states such as Texas and Louisiana - use versions of the marketable 

product rule in their own leases. See McArthur, supra, at 553. This gives an edge to the 

marketable product rule in evaluating which rule is the majority position. 

Further demonstrating the fairness of the marketable product rule, our own West Virginia 

Division of Natural Resources, when it acts as lessor, expressly prohibits its gas lessees from 

making deductions for post production costs. Seventeen leases entered into by the Division of 

Natural Resources as lessor have been made available to the public online, and each contains the 

following language, or something substantially identical: 

Production & Post-Production Costs. Neither Lessee, nor any Affiliate of Lessee, may 
reduce Lessor's royalty for any post-production expense, including, by way of example 
and not limitation, pipelines, surface facilities, telemetry, gathering, dehydration, 
transportation, fractionation, compression, manufacturing, processing, treating, or 
marketing ofthe Granted Minerals or any severance or other taxes of any nature paid on the 
production thereof. Royalties under this Lease shall be based on the total proceeds ofsale 
ofthe Granted Minerals, exclusive of any and all production anellor post-production costs. 

See http://wvmineraldevelopment.org!mineral-development-properties.html, under the tab 
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"Properties Leased." 8 This demonstrates not only what our state government views as a fair 

royalty arrangement in its own leases, but also that natural gas producers in this state are capable of 

profitably operating under the marketable product rule.9 

Therefore, the marketable product rule is favored in numerous states and in the federal 

government. The West Virginia Legislature and this Court have favored it for many years and it 

should be applied here since the Legislature is deemed to have known and considered same in 

enacting W. Va. Code § 22-6-8. 

C. 	 The marketable product rule is the default rule in West Virginia and it should 
be considered and applied to this statute. 

As mentioned above, West Virginia is and has always been a state that adheres to the 

marketable product rule. As this Court explained in Wellman, the rationale for the marketable 

product rule "is most often predicated on the idea that the lessee not only has a right under an oil 

and gas lease to produce oil or gas, but he also has a duty, either express, or under an implied 

covenant, to market the oil or gas produced." 210 W. Va. at 210, 557 S.E.2d at 264. This 

rationale proceeds to hold that the duty to market includes the responsibility to get the oil and gas 

in marketable condition and actually transport it to market. Id West Virginia has long 

recognized that a lessee impliedly covenants that he will market the oil or gas he produces, and, 

historically, the lessee has had to bear the cost of complying with his covenants under the lease. 

Id. at 211,557 S.E.2d at 265. Accordingly, this Court held in Wellman that "ifan oil and gas lease 

8 This website was created by the West Virginia Department of Commerce, and "is designed to be a resource for the 
public to learn about state laws related to the development of the state's minerals and as a tool for those interested in 
exploring for or developing these minerals." See http://wvmineraldevelopment.org!. To clarify, there are nine 
documents in the column marked "Executed Lease Agreement" under the "Properties Leased" tab, but one of those 
entries (The Jug Wildlife Management Area) is a document which itself contains nine leases, resulting in a total of 17 
leases. 
9 In fact, not only do the State's leases bar deductions for post-production costs, but they requires the lessee to pay a 
one-fifth royalty rather than the standard one-eighth royalty. See 
http://wvmineraldevelopment.org/mineral-development-properties.html. supra. The fact that producers willingly 
entered into these leases with the State demonstrates that they can profitably produce and market gas without making 
deductions for post-production costs even when paying a higher royalty than the standard one-eighth. 
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provides for a royalty based on proceeds received by the lessee, unless the lease provides 

otherwise, the lessee must bear all costs incurred in exploring for, producing, marketing, and 

transporting the product to the point of sale.,,10 Id The Court further held that even if an oil and 

gas lease provides that the lessor shall bear some part of the costs incurred between the wellhead 

and the point of sale, the lessee must prove that he actually incurred such costs and that they were 

reasonable. Id. 

Approximately five years after its decision in Wellman, this Court faced the issue of 

whether lease language providing that the lessor's 1/8 royalty is to be calculated "at the well" or 

"at the wellhead" was sufficient to overcome the default rule against deductions for 

post-production costs. See Tawney, 219 W. Va. at 268, 633 S.E.2d at 24. In holding that such 

lan,ge was not sufficient to alter this State's "generally recognized rule that the lessee must bear 

all costs of marketing and transporting the product to the point of sale," the Court found that the 

"wellhead"-type language at issue is ambiguous. Id. at 272, 633 S.E.2d at 28. The Court 

observed that "[w]hile the language arguably indicates that the royalty is to be calculated at the 

well or the gas is to be valued at the well, the language does not indicate how or by what method the 

royalty is to be calculated or the gas is to be valued," and "notably absent are any specific 

provisions pertaining to the marketing, transportation, or processing of the gas." Id. (emphasis is 

original). In addition, the Court observed that the phrase "market price at the wellhead" is unclear 

because gas is generally not sold at the wellhead. Id. at 273,633 S.E.2d at 29. 

10 Beyond the implied covenant to place the gas in a marketable condition and transport it to market, there are sound 
policy reasons for the marketable product rule. First, the lessor, who owns the gas, receives only 118 ofthe proceeds 
from the sale thereof. The lessor has no role, and certainly no control over the gathering, processing or the 
transportation of the gas. Generally speaking, the lessor has no right of access to the internal books and records 
relating to the cost ofproviding such services to determine ifthey are actually incurred and are reasonable. Often, the 
only way to obtain access is through litigation and then, practically, only through class actions. Most individual 
lessors would pay more in litigation than what they would receive if they prevailed in contesting deductions on an 
individual basis. Most often, if the lessee is permitted to deduct post-production expenses from lessors' royalty, the 
lessor must simply take what they are paid. The potential for abuse is great. 
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The Court also recognized that, traditionally, landowners in this state have received a 

royalty based on the sale price of the gas received by the lessee. ld at 271, 633 S.E.2d at 27. 

Thus, this Court held in Tawney that "in light of our traditional rule that lessors are to receive a 

royalty of the sale price of gas, the general language at issue simply is inadequate to indicate an 

intent by the parties to agree to a contrary rule-that the lessors are not to receive 118 of the sale 

price but rather 118 of the sale price less a proportionate share of deductions for transporting and 

processing the gas." ld. at 272, 633 S.E.2d at 28. Accordingly, the Court held in Syllabus 

Point 10 that 

[l]anguage in an oil and gas lease that is intended to allocate between the lessor and lessee 
the costs of marketing the product and transporting it to the point of sale must expressly 
provide that the lessor shall bear some part of the costs incurred between the wellhead and 
the point of sale, identify with particularity the specific deductions the lessee intends to 
take from the lessor's royalty (usually 118), and indicate the method of calculating the 
amount to be deducted from the royalty for such post-production costs. 

ld. at Syl. Pt. 10. The Court further held in Syllabus Point 11 that 

[l]anguage in an oil and gas lease that provides that the lessor's 118 royalty (as in this case) 
is to be calculated "at the well," "at the wellhead," or similar language, or that the royalty is 
"an amount equal to 118 of the price, net all costs beyond the wellhead," or "less all taxes, 
assessments, and adjustments" is ambiguous and, accordingly, is not effective to permit the 
lessee to deduct from the lessor's 118 royalty any portion of the costs incurred between the 
wellhead and the point of sale. 

ld. at Syl. Pt. 11. 

ID. THE FLAT-RATE STATUTE IS AMBIGUOUS WITH RESPECT TO 
DEDUCTIONS AND SALES AT THE WELLHEAD 

EQT argues that "at the wellhead" is not ambiguous and therefore means that its parent, 

EQT Corporation, may create sister subsidiaries and purports to purchase Petitioners' natural gas 

"at the wellhead" and then pay Petitioners one-eighth less significant and unilaterally set costs 

against petitioners' royalty. 

23 



The statute is ambiguous if construed as EQT requests because it internally conflicts with 

the statute's own words as set out in detail below. It is also ambiguous because clearly there was 

no provision in the statute for taking deductions from the 1/8 royalty on all gas extracted, nor is 

there any provision for paying landowners for less than all the oil and gas extracted. What EQT is 

requesting the Court to do is re-write the statute by adding language to allow it to not pay what the 

Legislature required and what its own affidavit filed with the DEP swore they would abide by in 

order to drill on Petitioners' property. EQT wants the Court to Legislate for it. 

A. Patent Ambiguity 

This Court has held that "[a] statute is ambiguous when it is 'susceptible of two or more 

constructions or of such doubtful or obscure meaning that reasonable minds might be uncertain or 

disagree as to its meaning.'" Bd. of Trustees of Firemen's Pension & Relief Fund of City of 

Fairmontv. City ofFairmont, 215 W. Va. 366, 370,599 S.E.2d 789, 793 (2004). This is the same 

test for ambiguity that applies to leases. See Tawney," 219 W. Va. at 272, 633 S.E.2d at 28 

(observing that a contract is ambiguous where it contains "language 'reasonably susceptible oftwo 

different meanings' or language 'of such doubtful meaning that reasonable minds might be 

uncertain or disagree as to its meaning. '''). 

The Flat-Rate Statute prohibits the issuance ofa permit for drilling a new well or reworking 

an existing well under a flat-rate lease unless the applicant files an affidavit certifying that the 

producer "shall tender to the owner of the oil or gas in place not less than one eighth of the total 

amount paid to or received by or allowed to the owner of the working interest at the wellhead for 

the oil or gas so extracted, produced or marketed before deducting the amount to be paid to or set 

aside for the owner of the oil or gas in place, on all such oil or gas to be extracted, produced or 

marketed from the well." W. Va. Code § 22-6-8(e) (emphasis added). EQT swore it would 
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comply. EQT contends that the phrase "at the wellhead" in the statute unambiguously indicates 

that a lessee may calculate the lessor's royalty based on the price paid to the lessee "at the 

wellhead," even though there is no arms-length sale of the gas "at the wellhead," and may derive 

that artificial price by deducting a portion ofthe lessee's estimated post-production costs from the 

price that the lessee actually receives at the true point ofsale downstream from the wellhead. 

However, as discussed above, and as noted by the dissent in this case, the Flat-Rate Statute 

is "silent on the issue of deductions." Thus, the question becomes: Does the statute, which 

requires royalty to be paid on the amount received by the owner of the working interest "at the 

wellhead," permit deductions of post-production expenses now that deregulation has changed the 

location where gas is sold? 

In Tawney, this Court, applying the same test for ambiguity that applies to statutes, held 

that this exact same "at the wellhead" language was ambiguous when used in a lease in relation to 

the deduction of post-production costs. In the words of the Court, 

the language lacks definiteness. In other words, it is imprecise. While the language 
arguably indicates that the royalty is to be calculated at the well or the gas is to be valued at 
the well, the language does not indicate how or by what method the royalty is to be 
calculated or the gas is to be valued. For example, notably absent are any specific 
provisions pertaining to the marketing, transportation, or processing of the gas. 

Tawney, 219 W. Va. at 272,633 S.E.2d at 28 (emphasis in original). As this Court recognized in 

its first Opinion in the case at bar, the Flat-Rate Statute ''provides no more detail than the Tawney 

leases as to gas valuation, royalty methodology in general, or the allocation ofcosts in particular." 

Leggett, No. 16-0136, Slip Op. at 14. 

B. Latent Ambiguity in W. Va. Code § 22-6-8. 

Moreover, the "at the wellhead" language, while ambiguous on its face, is also latently 

ambiguous given the changes in the natural gas industry since the time the statute was enacted. 
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As this Court has explained, "[a] latent ambiguity, which does not appear upon the face of [a] 

document, however, may be created by intrinsic facts or extraneous evidence." Energy Dev. 

Corp. v. Moss, 214 W. Va. 577,585,591 S.E.2d 135, 143 (2003)(quoting Kopfv. Lacey, 208 W. 

Va. 302, 307, 540 S.E.2d 170,175 (2000)); see also Poulos v. LBR Holdings, LLC, 238 W. Va. 89, 

792 S.E.2d 588,593 (2016); (quoting Moss); Weiss v. Soto, 142 W. Va. 783, 790-791, 98 S.E.2d 

727, 732-733 (1957)("A latent ambiguity is also defined ... as 'that which seemeth certain and 

without ambiguity for anything that appeareth upon the face of the deed or instrument, but there is 

some collateral matter out ofthe deed that breedeth the ambiguity."'). This Court has recognized 

that latent ambiguities can occur in the West Virginia Constitution, statutes, as well as leases and 

other contracts. See State ex reI. Brotherton v. Blankenship, 157 W. Va. 100, 108, 207 S.E.2d 

421, 427 (1973)(observing that "ambiguity of statutes may arise otherwise than from fault of 

expression, and that "[t]hough the meaning may appear to be clear a latent ambiguity can 

nonetheless exist."). 11 

Here, the Flat-Rate Statute's requirement that lessees pay "one eighth of the total amount 

paid to or received by or allowed to the owner of the working interest at the wellhead" is latently 

ambiguous because, as previously discussed, when the statute was passed in 1982, the wellhead 

was the point of sale. Historically, lessee-producers sold the gas at the wellhead to pipeline 

companies. After deregulation transformed the pipeline companies to interstate carriers that no 

11 Notably, in State ex. reI. Brotherton, this Court addressed whether the Governor had the authority to remove over a 
million dollars from the Judiciary's budget allocation under Article 6, Section 51 ofthe Constitution, which stated that 
upon being presented with the budget bill, "[t]he governor may veto the bill, or he may disapprove or reduce items or 
parts of items contained therein." The governor asserted that the language of the Constitution was plain and 
ambiguous and gave him authority to veto portions ofthe Judiciary's budget. This Court recognized that questions of 
constitutional construction were governed by the same rules as applied in statutory construction. Thus, if the 
language at issue is plain and unambiguous, then the provision will be enforced as written. However, the Court noted 
that a latent ambiguity may exist, even though the words at issue may have a clear meaning, justifying an interpretation 
of the statute. Such an ambiguity may arise "with respect to the general scope and meaning of a statute when all its 
provisions are examined." State ex rei. Brotherton v. Blankenship, 157 W. Va. 100, 108,207 S.E.2d421, 427 (1973). 
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longer purchased gas at the wellhead, the point of the first arms-length sale from the 

lessee-producers to an un-affiliated third-party moved downstream from the wellhead. Thus, this 

Court concluded in Tawney that the phrase "market price at the wellhead" in a lease is ambiguous 

as to whether deductions may be taken because it contemplates the actual sale of gas at the 

physical location of the wellhead, but gas in generally not sold at the wellhead. Tawney, 219 W. 

Va. at 273,633 S.E.2d at 29. The phrase ''total amount paid to or received by or allowed to the 

owner of the working interest at the wellhead" in the Flat-Rate Statute is likewise ambiguous for 

the same reasons. Therefore, it is latently ambiguous. 

IV. 	 THE FLAT RATE STATUTE DOES NOT ALLOW FOR DEDUCTIONS 
FOR POST-PRODUCTION COSTS FROM THE LESSORS' lISTH 
ROYALTY 

When a statute is ambiguous, this· Court tinns to traditional canons of statutory 

construction to resolve the ambiguity. Wells v. State ex rei. Miller, 237 W. Va. 698, 791 S.E.2d 

361, 372 (2016). The canons of statutory construction recognized by this court, when applied to 

this case, require a finding that the Flat-Rate Statute does not permit a producer-lessee to reduce 

the lessor's royalty through deductions for post-production costs. 

A. 	 The statute must be read and applied to accord with the spirit, purposes, and 
objects of the general system of law of which it is intended to form a part, 
including the common law. 

This Court has held that the "[t]he primary object in construing a statute is to ascertain and 

give effect to the intent ofthe Legislature." Davis Mem'[ Hasp. v. W. Virginia State Tax Com'r, 222 

W. Va. 677, 683, 671 S.E.2d 682, 688 (2008).2 As previously discussed, when the Flat-Rate 

2 In reading the entire Flat-Rate Statute, it is clear that the Legislature deemed flat-rate leases to be unfair and 
oppressive to lessors and did what it could to place them on equal footing with volume royalty leases. By requiring 
royalty to be based on the amount paid to the working interest owner at the wellhead, the statute reflected the practice 
in the industry at the time of its passage. In 1982, the first arms length sale into the interstate pipeline or otherwise 
typically took place at the wellhead at a regulated price. Thus, use ofthe words "at the wellhead" only means the first 
arms length transaction, consistent with the practice in the industry. 
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Statute was passed in 1982, pipeline companies were purchasing gas at the wellhead, and 

lessee-producers were neither incurring, nor making deductions for, post-production expenses. 

As a result, there is no indication that the Legislature intended to allow deductions from the 

lessor's royalty a portion of the lessee-producer's post-production costS.I3 That was the first 

liquid trading point which simply moved with deregulation. 

1. 	 A Statute's General Purpose And Intent Controls Interpretation Of Its Parts 

A statute is enacted as a whole with a general purpose and intent, and each 
part should be considered in connection with every other part to produce a 
harmonious whole. Words and clauses should be given a meaning which 
harmonizes with the subject matter and the general purpose of the statute. The 
general intention is the key to the whole and the interpretation ofthe whole controls 
the interpretation of its parts. 

SyI. pt. 1, State ex rei. Holbert v. Robinson, 134 W.Va. 524, 59 S.E.2d 884 (1950). Accord SyI. 

Pt. 4, Randy WaughlWaugh's Mobile Home Park v. Morgan County Emergency Medical Services 

Bd, Inc., 236 W.Va. 468, 781 S.E.2d 379 (2015). "Effect should be given to the spirit, purpose 

and intent of the lawmakers without limiting the interpretation in such a manner as to defeat the 

underlying purpose of the statute." SyI. pt. 6, in part, State ex rei. Cohen v. Manchin, 175 W.Va. 

525,336 S.E.2d 171 (1984). Accord SyI. Pt. 3, State ex rei. Rubenstein v. Bloom, 235 W.Va. 70, 

771 S.E.2d 717 (2015). Here the purpose was to assure the royalty owner receives not less than 

1/8 ofwhat the producer receives. 

"It is a cardinal rule ofconstruction governing the interpretation ofstatutes that the purpose 

for which a statute has been enacted may be resorted to by the courts in ascertaining the legislative 

intent." SyI. Pt. 4, State ex rei. Bibb v. Chambers, 138 W.Va. 701, 77 S.E.2d 297 (1953); SyI. Pt. 1, 

State ex rei. ML.N. v. Greiner, 178 W.Va. 479, 360 S.E.2d 554 (1987). Accord Chapman v. 

Houston Welfare Rights Org., 441 U.S. 600,608 (1979) ("As in all cases ofstatutory construction, 

13 As Justice Loughry stated in his dissent in the case at bar, "[t]he statute is wholly silent on the issue of deductions." 
Leggett, No. 16-0136, J. Loughry dissent at p. 10. 
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our task is to interpret the words of these statutes in light of the purposes Congress sought to 

serve."); Norfolk Redevelopment and Housing Authority v. Chesapeake and Potomac Telephone 

Co. of Virginia, 464 U.S. 30,36 (1983). 

As similarly stated, "[i]n the construction of a legislative enactment, the intention of the 

Legislature is to be determined, not from any single part, provision, section, sentence, phrase or 

word, but rather from a general consideration ofthe act or statute in its entirety." Syl. pt. 1, Parkins 

v. Londeree, 146 W.Va. 1051, 1051, 124 S.E.2d 471, 471 (1962). Accord Syl. Pt. 5, West 

Virginia Department ofTransportation v. King, _ W.Va. ----..:> 795 S.E.2d 524 (2016); Syl. Pt. 

5, Randy Waugh/Waugh's Mobile Home Park v. Morgan County Emergency Medical Services 

Bd., Inc., 236 W.Va. 468, 781 S.E.2d 379 (2015); Syl. Pt. 2, Smith v. State Workmen's 

Compensation Com'r, 159 W.Va. 108,219 S.E.2d 361 (1975) ("In ascertaining legislative intent, 

effect must be given to each part ofthe statute and to the statute as a whole so as to accomplish the 

general purpose of the legislation."). 

"Of course it is true that the words used, even in their literal sense, are the primary, 
and ordinarily the most reliable, source of interpreting the meaning of any writing: 
be it a statute, a contract, or anything else. But it is one of the surest indexes of a 
mature and developed jurisprudence not to make a fortress out ofthe dictionary; but 
to remember that statutes always have some purpose or object to accomplish, 
whose sympathetic and imaginative discovery is the surest guide to their meaning." 

Hodgson v. Elk Garden Corp., 482 F.2d 529,533 (4th Cir. 1973) (quoting Cabell v. Markham, 148 

F.2d 737, 739 (2d Cir.), affd 326 U.S. 404 (1945)). See also Sawyer v. Sawyer, 1 Va. App. 75, 

78,335 S.E.2d 277, 279 (1985) ("A statute is to be construed from its four comers, and we should 

not give [a] term ... a narrow meaning ... when it has other meanings .... This reasoning is 

particularly true where the narrow meaning will frustrate the intent of the Legislature." (citations 

omitted)). 

Further, demonstrating that EQT's invitation to the Court to focus on only one phrase in the 
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statute, it is important that the Court fairly look at each word and phrase in the statute within the 

four comers thereof and in so doing, it is apparent that the purpose of the statute is to pay 

petitioners one-eighth on all the money producer receives on all the natural gas extracted from the 

sale thereof. 

2. 	 The Court is to Accord Significance and Effect To Every Section, Clause, 
Word Or Part 

"A cardinal rule of statutory construction is that significance and effect must, if possible, 

be given to every section, clause, word or part of the statute." SyI. Pt. 3, Meadows v. Wal-Mart 

Stores, Inc., 207 W.Va. 203, 530 S.E.2d 676 (1999). Accord SyI. Pt. 2, State ex rei. Rubenstein v. 

Bloom, supra.; SyI. Pt. 4, Youngv. Apogee Coal Co., LLC, 232 W.Va. 554,753 S.E.2d 52 (2013); 

Russell v. Town ofGranville, 237 W.Va. 9, 784 S.E.2d 336,339 (2016) ("In parsing the language 

of a statute for its meaning, we are mindful that a cardinal rule of statutory construction is that 

significance and effect must, if possible, be given to every section, clause, word or part of the 

statute." (internal quotations and citations omitted». See also Marrara v. Ripley Associates, LLC, 

233 W.Va. at 106, 755 S.E.2d at 124 ("guidance in the construction of ambiguous statutes may 

also be found in related statutory provisions"). "Indeed, statutory interpretation 'is a holistic 

endeavor .. , and, at a minimum, must account for a statute's full text, language as well as 

punctuation, structure and subject matter.'" W. Va. Health Care Cost Review Auth. v. Boone 

Mem'l Hosp., 196 W.Va. 326,338,472 S.E.2d 411,423 (1996) (quoting United States Nat'l Bank 

of Or. v. Indep. Ins. Agents ofAm., Inc., 508 U.S. 439, 455, 113 S.Ct. 2173, 124 L.Ed.2d 402 

(1993». Accord Youngv. Apogee Coal Co., LLC, 232 W.Va. at 562, 753 S.E.2d at 60. 

3. 	 The Statute Should be Read and Applied in Accord with the Common Law 
and General System of Law Existing at the Time 

A fair reading of the full text, including the emphasis the Legislature made with respect to 
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"not less than 1/8" the moving of the first liquid trading point should not affect the Legislature's 

assurances and requirement that the producer must pay not less than 1/8 royalty on all gas 

extracted. 

This Court has also held that 

[a] statute should be so read and applied as to make it accord with the spirit, purposes, and 
objects of the general system of law of which it is intended to form a part; it being 
presumed that the legislators who drafted and passed it were familiar with all existing law 
applicable to the subject-matter, whether constitutional, statutory, or common, and 
intended the statute to harmonize completely with the same and aid in the effectuation of 
the general purpose and design thereof, ifits terms are consistent therewith. Id. at 683,671 
S.E.2d at 688; see also State v. Henning, 238 W. Va. 193, 793 S.E.2d 843, 850 
(20 16)("One of the axioms of statutory construction is that a statute will be read in context 
with the common law unless it clearly appears from the statute that the purpose of the 
statute was to change the common law."). lfthe Court reads this statute in context of the 
common law in West Virginia relating to the duty of lessors of oil and gas, the Court can 
come to only one conclusion. 

Here, the Legislature plainly stated its purpose in enacting the Flat-Rate Statute. See W. 

Va. Code § 22-6-8(a). The Legislature declared that 

it is the policy of this state, to the extent possible, to prevent the extraction, production or 
marketing of oil or gas under a lease or leases or other continuing contract or contracts 
providing a flat well royalty or any similar provisions for compensation to the owner ofthe 
oil and gas in place, which is not inherently related to the volume of oil or gas produced or 
marketed, and toward these ends, the Legislature further declares that it is the obligation of 
this state to prohibit the issuance of any permit required by it for the development of oil or 
gas where the right to develop, extract, produce or market the same is based upon such 
leases or other continuing contractual agreements. 

Id. 

Then the Legislature detennined the remedy as set forth in the statute that the landowner 

would receive not less than one-eighth ofwhat the producer receives. Allowing deductions from 

the 1/8 violates the spirit, purpose and clear intent of the West Virginia Legislature. It destroys 

the policy of requiring a price "inherently related to the volume" and the one-eighth and EQT 

wishes the Court to allow it only to pay royalty on the gas sold when the statute demands 
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one-eighth on "all the gas extracted." "In seeking the meaning and intent ofa statute, regard must 

be had to its subject-matter and all the surrounding circumstances known to the Legislature." 

Syl., State v. Harden, 62 W.Va. 313, 58 S.E. 715 (1907). '''The basic and cardinal principle, 

governing the interpretation and application of a statute, is that the Court should ascertain the 

intent of the Legislature at the time the statute was enacted, and in the light of the circumstances 

prevailing at the time of the enactment.'" SyI. Pt. 5, State ex reI. Cohen v. Manchin, 175 W.Va. 

525,336 S.E.2d 171 (1984) (quoting Syl. Pt. 1, Pond Creek Pocahontas Co. v. Alexander, 137 

W.Va. 864, 74 S.E.2d 590, appeal dismissed, 346 U.S. 803, 74 S.Ct. 36,98 L.Ed. 334 (1953)). 

As this Court recognized in its initial Opinion in this matter, "[i]t would have been 

perversely inconsistent with the overarching remedial intent of the flat-rate statute for a 

Legislature so passionately dedicated to ensuring the future flow of adequate compensation to oil 

and gas landowners to have purposefully provided a mechanism of royalty valuation specifically 

designed to curtail that compensation." Leggett, No. 16-0136, Slip Op. at 12-13. 

Furthermore, this Court recognized in Wellman that West Virginia has long held that a 

lessee impliedly covenants that he will market oil or gas produced. 210 W. Va. at 211,557 S.E.2d 

at 265 (citing Robert Tucker Donley, The Law o/Coal, Oil and Gas in West Virginia and Virginia 

§§ 70 & 104 (1951)). The Court further recognized in Wellman that "the lessee has had to bear 

the cost of complying with his covenants under the lease." Id. Similarly, this Court recognized 

in Tawney that ''traditionally in this State the landowner has received a royalty based on the sale 

price ofthe gas received by the lessee." 219 W. Va. at 271,633 S.E.2d at 27 (citing Donley, supra, 

at § 104). If it is presumed that the legislators who drafted and passed the Flat-Rate Statute were 

familiar with aU existing law applicable to the subject-matter, both statutory and common, and that 

they intended the statute to harmonize completely with the same, then the only logical conclusion 
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is that the Legislature intended flat-rate leases converted to volume leases under the Flat-Rate 

Statute to be subject to the same generally recognized rules that apply to volume leases. In this 

regard, once the flat-rate royalty lease is effectively converted to a volume royalty lease, all ofthe 

implied covenants attendant thereto should apply. Stated differently, there is certainly nothing in 

the Flat-Rate Statute that indicates that the Legislature intended lessors under converted leases to 

suffer deductions not suffered by lessors under other volume leases at common law. 

B. 	 W. Va. Code § 22-6-8 is a remedial statute and must be liberally construed to 
effectuate the Legislature's purposes 

W. Va. Code § 22.:.6..;8" defines the evil and mischief of flat rate leases and states the public 

policies of West Virginia thereto and then provides the remedy. It is undeniably a classic 

remedial statute. 

This Court has explained that "[w]here an act is clearly remedial in nature, we must 

construe the statute liberally so as to furnish and accomplish all the purposes intended." Dunlap v. 

Friedman's, Inc., 213 W. Va. 394, 399, 582 S.E.2d 841,846 (2003)(citing State ex rel. McGraw v. 

Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 777, 461 S.E.2d 516, 523 (1995)). As this 

Court has recognized, the Flat-Rate Statute was indisputably enacted to right past wrongs, and is 

thus remedial in nature. Leggett, No. 16-0136, Slip Op. at 12. The past wrongs that the 

Legislature intended to right involved the exploitation of mineral resources without adequate 

compensation paid to the landowners. See W.Va. Code § 22-6-8(a). "The canons of 

construction require remedial statutes to be construed liberally to suppress the contemplated 

mischief and advance the remedy intended. The mischief and the remedy are to be kept in mind. 

Whatever is within the evil intended to be suppressed, though not within the express terms of the 

remedial act, is to be considered as within the statute." State v. Baltimore & o.R. Co., 78 W.Va. 

526, 89 S.E.288, 297 (1916). Accord Griffith v. Cook, 74 W.Va. 452, 82 S.E. 256,256 (1914) 
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('''it is within the mischief intended to be guarded against by the statute, which, being a remedial 

one, and intended to prevent a growing evil, ought to be liberally construed. ,,, (citation omitted)). 

This statute, being ambiguous, must be construed to require the payment ofthe liS required on the 

amount received by EQT. Therefore, a construction of the statute that curtails that compensation 

paid to landowners by allowing lessee producers to deduct post-production expenses from the 

landowner's royalty is inconsistent with the Legislature's purpose, and must be rejected. Once 

again, upon conversion, the lessors of converted flat-rate leases should be treated equally with 

volume royalty lessors and under no circumstances should the landowners receive less than liS of 

what the producer receives under this statute. 

The principle purposes of the Legislature in enacting W. Va. Code § 22-6-S was to remedy 

the inadequate consideration which it found to be ''wholly inadequate" such that it was ''unfair, 

oppressive and worked an ''unjust hardship on the owners of the oil and gas" and further 

"unreasonably deprives the economy of the natural wealth of this state." W. Va. Code § 

22-6-8(a)(2). The remedy was simply to prohibit the issuance of any permit required by the 

Department of Environmental Protection (D.E.P.) to any lessee unless the lessee files an affidavit 

with the D.E.P. in which the lessee agrees to pay the lessor a liS royalty based on volume, a 

specified portion of the sales price as royalty. w: Va. Code § 22-6-S(c)-(e). Importantly, in 

regard thereto, the Legislature added the following language: "Ifsuch affidavit be filed with such 

application, then such application for permit shall be treated as if such lease or leases ... comply 

with the provisions of this section." ld. 22-6-S( e) In other words, the affidavit does not supplant 

the lease but required the payment of "liS ... at the wellhead." And the Legislature declared its 

policy as preventing to the extent possible extraction, production or marketing under a lease 

"which is not inherently related to the volume of the oil or gas produced or marketed." The 
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remedy was for producers, owners of the working interest, to pay to the landowners not less than 

one-eighth of the total amount paid to or received by or allowed to the owners of ~e owner 

producer at the wellhead for the oil so extracted, produced or marketed ...on all such oil or gas to 

be extracted, produced or marketed." Therefore, the common law which existed at the time is 

very relevant to the issues in the certified question. 

West Virginia's marketable product rule is important in this analysis because a statute 

should be read and applied as to make it accord with the spirit, purposes and objects ofthe general 

system of law of which it is intended to form a part, it being presumed that the Legislature who 

drafted it were familiar with all existing law, whether constitutional, statutory or the common law. 

It should be interpreted so as to harmonize completely with and aid the Court in the effectuation of 

the general purposes and design thereof. 

C. 	 Courts must avoid constructions which lead to absurd, inconsistent, unjust or 
unreasonable results. 

It is a "well established" canon of construction that "[i]t is the 'duty of this Court to avoid 

whenever possible a construction of a statute which leads to absurd, inconsistent, unjust or 

unreasonable results." Charter Commc'ns VI, PLLe v. Cmty. Antenna Serv., Inc., 211 W. Va. 71, 

77, 561 S.E.2d 793, 799 (2002). This rule may apply "even where the statutory language is 

plain." Id.; see also Conseco Fin. Servicing Corp. v. Myers, 211 W. Va. 631,638, 567 S.E.2d 

641, 648 (2002)("It is as well the duty of a court to disregard a construction, though apparently 

warranted by the literal sense of the words in a statute, when such construction would lead to 

injustice and absurdity."). Here, construing the Flat-Rate Statute to allow lessee-producers to 

reduce the lessor's 1I8th royalty in a converted lease by deducting post-production costs would be 

both unjust and absurd. 

First, it would be unfair and absurd to hold that, in the very same statute that the Legislature 
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passed requiring not less than 118 royalty to help lessors trapped under flat-rate leases receive fair, 

volume-based compensation, the Legislature also intended to allow lessees to severely dilute that 

volume-based compensation by making deductions that generally cannot be made under more 

modem leases with volume-based royalty provisions. This creates an inferior class of 

landowners. Thus, lessors under more modem, volume-based leases are immune from 

deductions for post-production costs absent very specific lease language to the contrary. The 

plain language of W Va. Code § 22-6-8 indicates that the Legislature sought to give lessors 

trapped under flat-rate leases a fair deal by elevating them to the status ofvolume lessors, and to 

prevent them from continued exploitation under leases entered into many years ago prior to the 

evolution of the modem natural gas industry. As such, it would be absurd and unjust to continue 

treating them less favorably than other volume based lessors simply because their leases were 

entered into many years ago before royalty clauses in gas leases were based on volume. 

EQT has argued that this is not so because the rule expressed in Tawney and Wellman is 

based on the implied covenant to market, which does not apply to a flat-rate lease. As this Court 

has recognized, however, this argument ignores the fact that ''the statutory provisions set forth in § 

22-6-8 unquestionably altered the basis of the parties' bargain going forward." Leggett, No. 

16-0136, Slip Op. at 13. This means that once the royalty provision in a flat-rate lease is nullified 

and replaced by volume-based royalty to modify the lease, the canons of statutory construction 

dictate that the new volume-based 118 lease is to be governed by the same rules that apply to other 

volume-based leases in this State. Why would the Legislature provide for flat-rate lessors volume 

leases only to deny them the benefit ofthe very legislative 118 royalty and the covenants that come 

with volume-based leases that even our own West Virginia Department of Natural Resources 

enjoys? 

36 



Second and importantly, allowing lessees to deduct post-production costs from the royalty 

payments under converted leases would be unjust as well because the lessees can and EQT does 

arbitrarily and in secret manipulate these costs, whereas lessors have no control over such costs nor 

even the ability to review the reasonableness and propriety of such costs without filing a lawsuit. 

Indeed, the post-production costs that EQT seeks to deduct in this case are for services performed 

by EQT Corporation and EQT's affiliated sister-companies. As this Court recognized in its initial 

Opinion in this matter, the one-eighth royalty mandated by § 22-6-8( e) should remain "immune 

from the facile downward manipulation of such royalty by working interest holders[.]" Leggett, 

No. 16-0136, Slip Op. at 15; see also W. w: McDonald Land Co. v. EQT Prod Co., 983 F. Supp. 2d 

790,804 (S.D.W. Va. 2014)("The defendants cannot calculate royalties based on a sale between 

subsidiaries at the wellhead when the defendants later sell the gas in an open market at a higher 

price. Otherwise, gas producers could always reduce royalties by spinning off portions of their 

business and making nominal sales at the wellhead."). 

Moreover, it must be remembered that the lessees already receive the lion's share (7/8ths, 

or 87.5%) of revenues under the converted leases. This substantially higher share more than 

compensates the lessee for all its costs that it incurs in preparing and transporting the gas to market. 

As this Court stated in its previous Opinion in this matter, 

[i]n a properly functioning royalty system, lessor-owners of oil and gas interests are 
accurately cast as suppliers of raw materials necessary to develop a finished product. For 
such raw materials, such lessor-owners are paid a one-eighth proportionate price accounted 
for as a cost of goods sold. Lessor-owners do not sign on to be the lessee's business 
partner or a participant in ajoint venture with the lessee, and they should not be compelled 
to assume risks or expenses that would typically be associated with that sort of role. 

Leggett, No. 16-0136, Slip Op. at ISY For all of the foregoing reasons, W. Va. Code § 22-6-8 

IS Similarly, the Supreme Court ofOklahoma has observed as follows: "The lessor, who generally owns the minerals, 
grants an oil and gas lease, retaining a smaller interest, in exchange for the risk-bearing working interest receiving the 
larger share ofproceeds for developing the minerals and bearing the costs thereof. Part ofthe mineral owner's decision 
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should be construed to prohibit lessees from deducting any portion of their post-production costs 

from the one-eighth royalty required by the statute including the volume. 

CONCLUSION 

Petitioner respectfully requests and petitions this Honorable Court to rule that W. Va. Code 

§ 22-6-8 requires the producer EQT to comply with its provisions, including paying Petitioners, its 

lessors, one-eighth ofthe amount paid to it or received by it or otherwise allowed to EQT on all the 

gas extracted, produced or marketed and that the Court answer the certified question as 

reformulated by this Honorable Court or otherwise answer the certified question and deny 

Respondents' position that it claims to be entitled to take deductions from the Petitioners' 

one-eighth royalty and for such other relief as the Court deems just and proper so holding in favor 

of the Petitioners in this matter. 

Respectfully submitted, 

PATRICK D. LEGGETT, et al. 

By Counsel for Petitioners, 

M~
Richard A. Monahan, SB No. 6489 

--.. 

John A. K sler, WVSB N . 2027 
April D. Ferrebee, WVSB No. 8034 David R. Pogue, WVSB No. 10806 
The Masters Law Firm lc Carey, Scott, Douglas & Kessler, PLLC 
181 Summers Street 901 Chase Tower 
Charleston, West Virginia 25301 707 Virginia Street, East 
304-342-3106 Charleston, West Virginia 25301 

304-345-1234 

whether to lease or to become a working interest owner is based upon the costs involved. We consider also that 
working interest owners who share costs under an operating agreement have input into the cost-bearing decisions. The 
royalty owners have no such input after they have leased In effect, royalty owners would be sharing the burdens of 
working interest ownership without the attendant rights. If a lessee wants royalty owners to share in compression 
costs, that can be spelled-out in the oil and gas lease. Then, a royalty owner can make an informed economic decision 
whether to enter into the oil and gas lease or whether to participate as a working interest owner." Wood v. TXO Prod 
Corp., 854 P.2d 880,882-83 (Okla. 1993). 
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