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To the Honorable, the Justices 

Of the Supreme Court of Appeals of West Virginia: 




I. Introduction 

Your Amicus, West Virginia Land and Mineral Owners' Association ("WVLMOA"), 

is an association with over 80 landowner members, interested in issues affecting the 

ownership of mineral interests in real property in West Virginia, including, but not limited 

to, royalty interests in oil and gas estates. WVLMOA's mission focuses on promoting 

positive land management practices, lobbying public issues that affect land and mineral 

ownership, and providing members with valuable educational and networking 

opportunities that can increase their effectiveness in the natural resource marketplace. 

The association was established by concerned West Virginians who recognized the 

need for a collective voice to protect and advance the interests of land and mineral 

owners within our state. 

Your Amicus, West Virginia Royalty Owners' Association ("WVROA"), is an 

association with 563 members, interested in issues affecting the ownership of royalty 

interests in real property in West Virginia, including, but not limited to, royalty interests in 

oil and gas estates. WVROA's mission is to inform West Virginia mineral owners about 

the state of the oil and gas industry, leasing, and their rights as real property owners, as 

well as promoting legislation that protects the rights of all property owners, whether fee, 

surface, or mineral owners, to ensure that oil and gas development in West Virginia is 

done responsibly and fairly.1 

Your Amicus West Virginia Farm Bureau ("WVFB") represents over 22,721 

members who are interested in issues affecting the ownership of mineral interests and 

real property in West Virginia, including, but not limited to, royalty interests in oil and gas 

estates. WVFB's mission is to provide leadership, education, information, training and 

1 This brief was written entirely by undersigned counsel on behalf of the Amici, who have received no 
monetary compensation from any parties. 
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economic services to members and county farm bureaus to enhance the quality of 

farming in West Virginia through the betterment of conditions of those engaged in 

agricultural pursuits, the improvement of the grade of their products, and development 

of a high degree of efficiency in their agricultural pursuits. 

Your Amicus National Association of Royalty Owners, Appalachia ("NARO") 

represents over 300 members in West Virginia who are interested in issues affecting the 

ownership of mineral interests and real property in West Virginia, including, but not 

limited to, royalty interests in oil and gas estates. NARO's mission is to encourage and 

promote exploration and production of minerals in the United States while preserving, 

protecting, advancing and representing the interests and rights of mineral and royalty 

owners through education, advocacy and assistance to its members, to NARO chapter 

organizations, to government bodies and to the public. 

Your Amicus Lewis Maxwell Oil & Gas LLC ("Maxwell"), is a West Virginia limited 

liability company which owns approximately 11,000 acres, located in Doddridge and 

Harrison Counties. Maxwell is interested in issues affecting the ownership of royalty 

interests and real property in West Virginia, including, but not limited to, royalty interests 

in oil and gas estates. Maxwell's mission is the development and leasing of oil and gas 

properties located primarily in Doddridge County, West Virginia (around 10,940 acres), 

and in Harrison County, West Virginia (around 60 acres).2 

By their brief, your Amici will attempt to add insight to the important questions 

before the Court in this matter regarding the effect of the Court's prior holding in Tawney 

v. CNR, 219 W.Va. 266, 633 S.E.2d 22 (2006), on the calculation of royalty under 

leases which have been "converted" from flat rate royalty leases to volume based 

2 This brief was written entirely by undersigned counsel on behalf of the Amici, who have received no 
monetary compensation from any parties. 
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"percentage of proceeds" leases under West Virginia's so-called "flat rate" statute W Va. 

Code §22-6-8(e), and the effect of the aforesaid statute on the ability of lessees to 

deduct post-production expenses from the computation of lessors' royalty in Flat-Rate 

Leases which are converted thereunder, as well as the continuing legal viability of so

called "Flat-Rate" oil and gas Leases, in light of W Va. Code §22-B-B, and the legislative 

findings and stated legislative purpose which underpin the same. 

In short, your Amici believe that so-called "Flat-Rate" Leases are void as against 

public policy in light of the legislature's findings and stated purpose relative to W Va. 

Code §22-B-B. However, to the extent the Court finds such leases to be enforceable, 

your Amici believe strongly that the "at the well head" language contained in the statute 

as interpreted by the Court in Tawney v. CNR, 219 W.va. 266, 633 S.E.2d 22 (2006), 

prohibits the unilateral deduction of post-production expenses by lessees to those flat

rate leases which have been "converted" to volume based "proceeds" leases in 

accordance with W Va. Code §22-B-B(e). 

II. Factual And Procedural History 

Defendant EQT Production Company ("EQT"), the lessee, and defendants EQT 

Corporation, EQT Energy, LLC, EQT Gathering, LLC, EQT Investment Holdings, LLC, 

and EQT Midstream Partners, LP (co"ectively, the "non-lessee defendants") removed 

this action to the U.S. District Court for the Northern District of West Virginia from the 

Circuit Court of Doddridge County, West Virginia. The plaintiffs are owners of undivided 

interests in oil and natural gas interests described in a lease agreement, which was 

originally entered into on October 31, 1906 ("1906 lease"), and recorded in the Office of 

the Clerk of the County Commission of Doddridge County, West Virginia at Deed Book 

21, Page 76. 
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Plaintiffs own the following undivided interests of the oil and gas interests under 

the 1906 lease: (1) Patrick Leggett and Katherine Leggett are the owners of a 12.50% 

undivided interest; (2) Anita Kathryn McKain Greer is the duly appointed attorney in fact 

for plaintiff George D. McKain, who owns a 12.50% undivided interest; and (3) Adele S. 

McDougal owns a 50.00% undivided interest.3 
, 

The 1906 lease, under which Defendant/Lessee EQT Production Company 

("EQT") operates the property, provides for payment of a flat-rate royalty of $300 per 

annum for each natural gas well drilled upon the leased premises. The lease was later 

amended by four "Amendment and Ratification of Oil and Gas" agreements 

("amendment agreements") - one for each plaintiff as captioned in this civil action 

dated from January 2009 to April 2011. EQT is the successor-in-interest to the 

Philadelphia Company of West Virginia and the current lessee of the 1906 lease, with 

the exclusive right to produce, market, and sell oil and natural gas from the premises 

that are identified under the 1906 lease. 

Some of the wells located on the 1906 leasehold were drilled after the enactment 

of W. Va. Code §22-6-8(e), the predecessor of which was enacted on March 13, 1982. 

As a result of the aforesaid statute, the 1906 Lease was "converted" with respect to 

these wells and EQT, as lessee, is required to pay a 1/8 percentage royalty to the 

plaintiffs for wells drilled and completed after 1982, in accordance with the Flat-Rate 

Statute's terms. EQT has paid the flat-rate royalty based on volume of gas produced 

and sold to plaintiffs for the remaining wells situated on the leased premises that are not 

subject to the Flat-Rate Statute. 

3 The owners of the remaining 25.00% interest are not parties to this action. 
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I,n their complaint, the plaintiffs assert that the defendants failed to pay the 

plaintiffs the full amount of royalties due to them from gas produced from the 

"converted" wells wrongfully deducting the post-production costs of extraction. Plaintiffs 

asserted four claims against defendants: (1) breach of contract, (2) breach of fiduciary 

duties, (3) fraud, and (4) punitive damages. 

Following removal, EQT and the non-lessee defendants each filed motions for 

summary judgment. The U.S. District Court granted summary judgment in favor of the 

non-lessee defendants as to all of their claims. As to Defendant EQT, however, the 

District Court granted in part EQrs motion as to the fraud claim and punitive damages 

claim, and deferred ruling on the breach of contract claim as to EQT, pending 

certification of two questions to this Court. 

By Order of Certification To the Supreme Court of Appeals of West Virginia 

entered February 10, 2.016, the U.S. District Court of the Northern District of West 

Virginia, certified the two questions stated below to this Court, in accordance with W Va. 

Code §51-1A-1, et seq. On November 17, 2016, the Supreme Court of Appeals issued 

its Majority Opinion in which it answered a reformulated Question No. 1 in the 

affirmative and declined to answer Question NO.2. See Leggett, et al. v. EQT 

Production Company, et al., _W.va. _, _ S.E.2d _,2016 WL 6835732, No. 16

0136 (W.va. Nov. 17,2016). 

On December 19, 2016, Respondents filed a Motion for Rehearing Pursuant to 

W Va. R.App. P. 25, which was opposed by Petitioners. Said Motion was granted by 

Order of the Court dated January 25, 2017. 
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III. Questions Certified 

1. Does Tawney v. Columbia Natural Resources, L.L.G., 219 W.Va. 266, 633 

S.E.2d 22 (2006), which was decided after the enactment of W Va. Code §22-6-B, have 

any effect upon the Court's decision as to whether a lessee of a Flat-Rate Lease , 

converted pursuant to W Va. Code §22-6-B, may deduct post-production expenses from 

the lessor's royalty, particularly with respect to the language of "1/8 at the wellhead" 

found in W. Va. Code §22-6-B(e)?4 

2. Does W Va. Code §22-6-B prohibit flat-rate royalties only for wells drilled 

or reworked after the statute's enactment and modify only royalties paid on a per-well 

basis where permits for new wells or to modify existing wells are sought, or do the 

provisions of W Va. Code §22-6-B abrogate Flat-Rate Leases in their entirety?5 

IV. Points And Authorities Relied Upon 

Statutes 
WVa. Code§22-6-B ...................................................... 5, 7, 9,10,12,17,18,19,20,23 

W Va. Code §51-1A-1 ...................................................................................................... 6 

W Va. Code §51-1A-4 ...................................................................................................... 7 

W Va. R.App. P. 25 ............................................................................................................ 6 

Wyo. Stat. §30-5-304(a)(i) (1999) .................................................................................. 16 

Mich. Camp. Laws Ann. §324.61503(b)(1) (1999) ......................................................... 16 


4 In its November 17, 2016 Majority Opinion, the Court reformulated Question No.1, in accordance with 
W. Va. Code §51-1A-4, as follows: 

Whenever the lessee-owner of a working interest in an oil or gas well must comply with 
West Virginia Code § 22-6-8(e) by tendering to the lessor-owner of the oil or gas in place 
a royalty not less than one-eighth of the total amount paid to or received by or allowed to 
the lessee, does the statute require in addition that the lessee not deduct from that 
amount any expenses that have been incurred in gathering, transporting, or treating the 
oil or gas after it has been initially extracted, any sums attributable to a loss or beneficial 
use of volume beyond that initially measured, or any other costs that may be 
characterized as post-production? 

See Leggett, et a/. v. EQT Production Company, et a/., _ W.Va. _, _ S.E.2d _, 2016 WL 

6835732, No. 16-0136 (W.Va. Nov. 17,2016). 

5 Since the Motion for Rehearing pertained only to Question No.1, your Amici will not address Question 

No.2. 
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V. 	 Discussion Of Law 

A. 	 W. Va. Code §22-6-8(e), When Read in Pari Materia With Longstanding 
West Virginia Law, Culminating In The Supreme Court Of Appeals 
Holding In Tawney v. Columbia Natural Resources, LLC, 219 W.Va. 
266, 633 S.E.2d 22 (2006), Precludes The Unilateral Deduction Of 
Post-Production Expenses By Lessees, Under Flat Rate Leases 
Which Have Been "Converted" To Volume Based "Proceeds" 
Leases. 

So-called "Flat-Rate Leases," which provide a (usually small) lump sum payment 

to the lessor on a per-well or per-acre basis, evolved at a time in the oil and gas 

industry when most drilling activity sought only oil, because profitable uses for natural 

gas were only then being discovered. Gas from these wells was bled off in an 

uncontrolled manner, allowed to freely discharge into the air. 

In the early days of operations under the oil and gas lease, the primary 
objective of exploration and drilling operations was the discovery of oil, 
and it was justifiably regarded as a major misfortune if gas alone were 
found. Although gas had a value, it was difficult to market. .. [i]t is therefore 
not surprising that the standard legal form for a mineral lease at that time 
provided for a small lump-sum payment when natural gas was extracted. 
It is equally unsurprising to learn: U[i]n modern leases it is frequently 
provided that gas shall be on a royalty basis, which of course, is usually 
more profitable to the lessor." 

McGinnis v. Cayton, 173 W.va. 102,312 S.E.2d 765 (1984) (citing Donley, The Law of 

Coal, 	 Oil and Gas in West Virginia and Virginia, 436 (1951». See also Kuntz, A 

Treatise On the Law of Oil and Gas, Vol. 3, §40.1 at pp. 311-312. 

Not surprisingly, as the natural gas industry matured and pipelines and 

infrastructure sprang up throughout the country, thereby expanding the uses and 

market for natural gas, its value increased. This naturally led the parties to oil and gas 
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leases to change their practices such that they began to provide for a percentage 

royalty on produced natural gas, measured either by volume or by the value of the gas 

produced. Shortly, thereafter, flat rate leases fell out of general use. Nonetheless, the 

presence of flat rate royalty provisions in old oil and gas leases present a continuing 

conundrum, since it is not uncommon for such leases to be held by production for many 

years, even decades. Kuntz, supra, Vol. 3 § 40.1 at pp. 311-312 (footnotes omitted). 

In direct response to this conundrum, the West Virginia Legislature, in 1982, 

adopted what is now W Va. Code §22-6-B (hereinafter "Flat Rate Statute"), subsection 

(d) of which, provides that no permit shall be hereafter issued: 

for the drilling, redrilling, deepening, fracturing, stimulating, pressuring 
converting, combining or physically changing to allow the migration of fluid 
from one formation to another, of an existing oil or gas production well, 
where or if the right to extract, procure or market the oil or gas is based 
upon a lease or leases or other continuing contract or contracts providing 
for flat well royalty or any similar provision for compensation to the owner 
which is not inherently related to the volume of oil and gas so extracted, 
produced or marketed. 

W Va. Code §22-6-8(d). 

Subsections (e) and (f) of §22-6-8 provide: 

(e) To avoid the permit prohibition of subsection (d), the applicant may 
file with such application an affidavit which certifies that the affiant is 
authorized by the owner of the working interest in the well to state that it 
shall tender to the owner of the oil or gas in place not less than one 
eighth of the total amount paid to or received by or allowed to the 
owner of the working interest at the wellhead for the oil or gas so 
extracted, produced or marketed before deducting the amount to be 
paid to or set aside for the owner of the oil or gas in place, on all 
such oil or gas to be extracted, produced or marketed from the well. 
If such affidavit be filed with such application, then such application for 
permit shall be treated as if such lease or leases or other continuing 
contract or contracts comply with the provisions of this section. 
(f) The owner of the oil or gas in place shall have a cause of action to 
enforce the owner's rights established by this section. 
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W Va. Code §22-6-B(e)(f) (emphasis added). Once the affidavit called for in subsection 

(e) is filed, the lease is said thereafter to be "converted," from flat rate to a 1/8 

percentage royalty based on volume. 

The legislative findings relative to W Va. Code §22-6-B are found in subsection 

(a) and provide, in relevant part: 

(a) The Legislature hereby finds and declares: 
(1) That a significant portion of the oil and gas underlying this state 

is subject to development pursuant to leases or other continuing 
contractual agreements wherein the owners of such oil and gas are paid 
upon a royalty or rental basis known in the industry as the annual flat well 
royalty basis, in which the royalty is based solely on the existence of a 
producing well, and thus is not inherently related to the volume of the oil 
and gas produced or marketed; 

(2) That continued exploitation of the natural resources of this state 
in exchange for such wholly inadequate compensation is unfair, 
oppressive, works an unjust hardship on the owners of the oil and gas in 
place, and unreasonably deprives the economy of the state of West 
Virginia of the just benefit of the natural wealth of this state; 

(3) That a great portion, if not all, of such leases or other 
continuing contracts based upon or calling for an annual flat well royalty, 
have been in existence for a great many years and were entered into at a 
time when the techniques by which oil and gas are currently extracted; 
produced or marketed, were not known or contemplated by the parties, 
nor was it contemplated by the parties that oil and gas would be recovered 
or extracted or produced or marketed from the depths and horizons 
currently being developed by the well operators; 

(4) That while being fully cognizant that the provisions of section 
10, article I of the United States Constitution and of section 4, article III of 
the Constitution of West Virginia, proscribe the enactment of any law 
impairing the obligation of a contract, the Legislature further finds that it is 
a valid exercise of the police powers of this state and in the interest of the 
state of West Virginia and in furtherance of the welfare of its citizens, to 
discourage as far as constitutionality possible the production and 
marketing of oil and gas located in this state under the type of leases or 
other continuing contracts described above. 

W Va. Code §22-6-B(a). 

Based on these findings, the Legislature in subsection (b) of the statute then 

declares the public policy of the state which underlies the Flat-Rate Statute as follows: 
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(b) In the light of the foregoing findings, the Legislature hereby declares 
that it is the policy of this state, to the extent possible, to prevent the 
extraction, production or marketing of oil or gas under a lease or 
leases or other continuing contract or contracts providing a flat well 
royalty or any similar provisions for compensation to the owner of 
the oil and gas in place, which is not inherently related to the volume 
of oil or gas produced or marketed, and toward these ends, the 
Legislature further declares that it is the obligation of this state to prohibit 
the issuance of any permit required by it for the development of oil or gas 
where the right to develop, extract, produce or market the same is based 
upon such leases or other continuing contractual agreements. 

W Va. 	Code §22-6-8(b) (emphasis added). 

1. 	 Under Longstanding West Virginia Law, The Implied Consent 
To Market Places The Exclusive Burden Of Bearing The Costs 
Of Extraction, Production And Placing The Product In a 
Marketable Form Upon The Lessee. 

Oil and gas lessees paying lessors a "royalty" of 1/8 of the proceeds 

received from the sale of the oil and gas produced is an age-old industry practice in 

West Virginia. In discussing the evolution of gas-royalty clauses and the "Iong

established" expectation of lessors in this State, the West Virginia Supreme Court of 

Appeals has explained: 

From the very beginning of the oil and gas industry it has been the 
practice to compensate the landowner by selling the oil by running it to a 
common carrier and paying him [the landowner] one-eighth of the sale 
price received. This practice has, in recent years, been extended to the 
situations where gas is found .... the one-eighth received is commonly 
referred to as the landowner's royalty. 

Wellman v. Energy Resources, Inc., 210 W.va. 200, 209-10, 557 S.E.2d 254, 263-64 

(2001), citing Robert Donley, The Law of Coal, Oil and Gas in West Virginia and Virginia 

§ 104 (1951). 

The well-established principle is that the landowners' royalty is passive 

and not subject to the costs of production, instead, the producers generally pay their 

lessors a royalty (historically consisting of 1/8 or 12.5%) of the proceeds received as 
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their portion of the proceeds from sale of the lessors' gas, with the producer retaining 

the remaining 87.5% in view of its assumption of all costs as attendant business risk 

relating to the drilling of the well and subsequent production therefrom. See Donley, 

supra at §104. 

Charging a royalty owner wi~h the costs of transporting, treating and 

beneficiating the gas produced from their property is inconsistent with the nature of the 

passive landowners' royalty and impermissibly places the landowner/lessor in the 

position of business partner with the lessee. In Davis v. Hardman, 148 W.Va. 82, 133 

S.E.2d 77 (1963), the West Virginia Supreme Court of Appeals held the concept of 

royalty always presupposes development or production of the mineral to which it 

relates. 

The distinguishing characteristics of a non-participating royalty interest 
are: (1) Such share of production is not chargeable with any of the costs of 
discovery and production; (2) the owner has no right to do any act or thing 
to discover and produce the oil and gas; (3) the owner has no right to 
grant leases; (4) the owner has no right to receive bonuses or delay 
rentals. 

Id. 133 S.E.2d at 82. Accordingly, the royalty, by its very nature, does not share in the 

costs attendant to producing the gas from the leased property. Indeed, forcing 

lessors/landowners to bear costs of production would necessarily and impermissibly 

placed into the business of production, and the relationship between lessor and lessee 

thereby fundamentally altered. After all, if the lessors' royalty is unfairly diluted by 

production costs, which are excessive, and in which it had no hand in negotiating or 

approving, an unfair and untenable situation results. The dangers presented by such an 

encroachment are more than adequately illustrated by allegations in the present case, 

wherein EQT stands accused of selling the produced gas, not in an arms' length 
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transaction "at the wellhead" or ever "in the pipeline" but instead engaging in a claim of 

below market prices to wholly owned affiliates and corporate subsidiaries. 

The same reasoning applies to the lessee's deduction of post-production 

costs necessary to place the gas produced into marketable form, such that it can be 

sold to the profit/benefit of both lessor and lessee. It is long established, black letter law 

in West Virginia that the lessee not only bears the burden under an oil and gas lease of 

producing the oil or gas, but also has a concomitant duty, either express, or under an 

implied covenant, to market the same. Indeed, the lessee's implied covenant to make 

the extraction of oil and gas from the leased property mutually advantageous by 

marketing the oil and gas produced has been an integral part of West Virginia's oil and 

gas jurisprudence for decades. In his seminal treatise, written almost seventy years 

ago, former Justice of the West Virginia Supreme Court of Appeals and WVU Law 

Professor Robert Donley wrote: 

In the absence of an express covenant to market either oil or gas, the 
court implies one in order to effectuate the basic purpose of the lease, 
which, after all, is to enable the lessor to convert his minerals into cash. 

See Robert Tucker Donley, Law of Coal, Oil and Gas in West Virginia and Virginia §104 

(1951). 

In Berry Energy Consultants v. Bennett, 175 W.Va. 92, 331 S.E.2d 823 

(1985), the West Virginia Supreme Court of Appeals further explained: 

A lease which reserves to the lessor substantial royalties in kind and in 
money on the oil produced and saved and the gas used off the premises 
as the consideration and inducement for the lease, and which, while 
expressly requiring the drilling of one well during the first five years, does 
not by express terms define the measure of diligence to be exercised after 
the expiration of that period, contains a covenant by the lessee, arising by 
necessary implication from the nature of the lease and the character of the 
minerals sought, that if, during the five years allowed for original 
exploration and development, oil or gas or both are found in paying 
quantities, the work of development and production shall be continued 
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with reasonable diligence, to the end that the extraction of oil and gas from 
the lands leased shall be mutually advantageous and profitable to the 
lessor and lessee. 

Id. 331 S.E.2d at 828 (emphasis added). 

In 2001, the WeI/man Court re-confirmed the importance of the implied 

covenant to market to post-production expenses, clearly holding that since the lessee 

has a duty to market the oil and gas produced, and to pay the costs associated 

therewith, it also has the duty to bear the costs of preparing the oil and gas for market 

and to pay the cost of transporting them to market, in the absence of clear lease 

language to the contrary, citing authority to this effect from other jurisdictions. 

West Virginia holds that a lessee impliedly covenants that he will market 
oil or gas produced. See Robert Tucker Donley, The Law of Coal, Oil and 
Gas in West Virginia and Virginia §§ 70 & 104 (1951). Like the courts of 
Colorado, Kansas, and Oklahoma, the Court also believes that historically 
the lessee has had to bear the cost of complying with his covenants under 
the lease. It, therefore, reasonably should follow that the lessee should 
bear the costs associated with marketing products produced under a 
lease. Such a conclusion is also consistent with the long-established 
expectation of lessors in this State, that they would receive one-eighth of 
the sale price received by the lessor. In view of all this, this Court 
concludes that if an oil and gas lease provides for a royalty based on 
proceeds received by the lessee, unless the lease provides 
otherwise, the lessee must bear all costs incurred in exploring for, 
producing, marketing, and transporting the product to the point of 
sale. 

WeI/man, 210 W.va. at 210-11, at 264-65 (quoting Garman v. Conoco, Inc., 886 P.2d. 

652,658 (Colo. 1994». 

Again, the WeI/man Court's reasoning was based on the recognition that 

since gas is generally not sold "at 'the wellhead," but instead at a remote point of sale, 

usually after the lessee adds value to it by preparing it for market, processing it, and 

transporting it to the point of sale, the lessee must bear all costs of marketing and 

transporting the gas to the point of sale. Wellman, supra, 210 W.va. at 270. Five years 
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later, in Tawney, the Supreme Court of Appeals subsequently held that the standard "at 

the well" language found in many form oil and gas leases was ambiguous and not 

sufficient to allow the lessee to deduct post-production expenses from the calculation of 

royalty. Id., 633 S.E.2d at 30. 

Wellman, supra, and Tawney, supra, represent West Virginia's wholesale 

adoption of the so-called "marketable-product rule," which mandates that the lessee 

bear all costs in obtaining a marketable product and disallows the deduction of post

production costs incurred prior to the point at which a marketable product is obtained.6 

In each case, the major principle undergirding the Court's decision was the application 

of the implied duty to market. 

6 Despite claims to the contrary in some caselaw and at least one oil and gas treatise, Williams and 
Myers, to the contrary, and while there is a fairly close split on the issue, a majority of states who have 
analyzed the issue currently favor the Marketable Product Rule, and when analyzed on the basis of 
acreage, the Marketable Product Rule applies to a significantly greater volume of gas producing property 
than the so-called "Property" or "Net Back" rules which allow the lessee to deduct all costs from royalty 
past the wellhead irrespective of whether or not the gas is sold or placed in marketable form at the 
wellhead. At least six major producing states and two lesser ones follow in one way or another, the 
Marketable Product Rule. These are Arkansas, Colorado, Kansas, Oklahoma, and West Virginia by 
caselaw. See Hanna Oil and Gas Co. v. Taylor, 759 S.W.2d 563, 564-565 (Ark. 1988); Garman v. 
Conoco, 886 P.2d 652 (Colo. 1994); Tawney v. Columbia Natural Resources, L.L.C., 219 W Va. 266, 633 
S.E.2d 22 (2006); Gilmore v. Superior Oil Co., 388 P.2d 602 (Kan. 1964); and Wyoming, Michigan, and 
Nevada by statute Wyo. Stat. §30-S-304(a)(i) (1999); Mich. Compo Laws Ann. §324.61S03(b)(1) (1999). 
Moreover, a Federal Magistrate in Virginia has ruled Virginia would follow it as well. See Legard v. EQT 
Production Company, 2011 WL 86598 at 9-13 (January 11, 2011), denvinq motion to certify question to 
Virginia Supreme Court, 2011 WL 1087160 (W.D.Va. March 24,2011). 

By contrast, Texas, Louisiana, Kentucky and Pennsylvania are the major producing states which 
have rejected the Marketable Product Rule in favor of the Property or Net-Back Method, with Federal 
Courts in Mississippi and Kentucky allowing deductions to some extent. See Heritage Res. Inc. v. 
Nations Bank, 939 S.W.2d 118, 120-123 (1996), Reh'g denied, 960 S.W.2d 619 (Tex. 1997); West v. 
Alpar 298 N.W.2d 484 (N.D. 1980); Merritt v. Southwestern Electric Power Company, 499 SO.2d 210, 
213-215 (La. Ct. App. 1986); Baker V. Magnum Hunter Production, Inc., 473 S.W.3d 588 (Ky. 2015); 
Kilmer V. Elexco Land Services, Inc., 990 A.2d 1147 (Pa. 2010); Piney Woods Country Life School V. 
Shell, 726 F.2d 225, 230-238 (5th Cir., 1984); 

It should also be noted that the Federal Government, the largest landowner in the country, follows 
a version of the Marketable Product Rule as well, pursuant to the Mineral Leasing Act, which requires 
payment under most Federal Leases to be based upon "the amount or value" of production and allows 
the Secretary of the Interior to determine said value on not less than "the gross proceeds received for 
said gas." See 30 C.F.R. §1205.152(h)-(i) 2010. 

Accordingly, it is simply incorrect to assert that this Court's prior holding in Tawney, supra, or the 
Marketable Product in general, is in any way representative of "a minority view" on the permitting of post
production deductions. 
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2. 	 The Implied Covenant To Market Applies To Flat Rate Wells 
Which Have Been "Converted" In Accordance With IN. Va. 
Code §22-6-8(e) Which Bans The Deduction Of Post 
Production Expenses By A Lessee In The Absence Of Express 
Lease Language Allowing The Same. 

As explicitly recognized by the Court in both Wellman, supra, and Davis v. 

Hardman, supra, the implied covenant to market arises not necessarily from any private 

agreement between lessor and lessee, but from the essential character of the 

percentage of proceeds "landowners' royalty," whose distinguishing characteristic 

... is that it is not chargeable with any of the costs of discovery and 
production ... 

Wellman, 552 S.E.2d at 263-264 (quoting Davis, 133 S.E.2d at 81)? Accordingly, once 

"conversion" occurs under the statute, then the implied covenant to market attaches to 

the lease with respect to gas produced from the converted wells. 

Just as with private leases that contain "at the wellhead" language in their 

royalty clauses, the implied covenant to market also inarguably applies to flat-rate 

leases/wells which have been converted to "landowner's royalty" leases/wells based on 

volume/percentage of proceeds by operation of W Va. Code §22-6-8(e), which by its 

plain language very obviously operates to alter the method of calculation of royalty paid 

on gas produced from wells subject to flat-rate leases but which were permitted after 

7 The fact that the original pre-conversion lease agreed upon by the parties may not have contained an 
implied covenant to market is of no moment here, since implied covenants can arise "by operation of law," 
as well as from voluntarily assumed obligations in a private agreement between parties. 

When a court finds a promise by implication, its procedure may be nothing more than the 
ordinary interpretation of word symbols; it may be the interpretation of a person's acts 
and other conduct not including words; it may be the judicial determination that a legal 
duty exists, stating the result in the language of promise without doing anything that can 
properly be called interpretation; or it may be a combination of any two of these or of all 
three at once. 

Davis v. Devon Energy Corp., 147 N.M. 157, 218 P.3d 75, 85 (2009) (quoting 6 Arthur Linton Corbin, 
Corbin on Contracts § 561, at 1-2 (1979}). 
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1982, from a static, arbitrary measure based on the number of well or acreage, to a 

volume/percentage of proceeds basis. Id. Accordingly, once a certain volume of gas is 

produced and sold from a converted well and its relative monetary value becomes the 

basis for calculating royalty, there is and must be, of necessity, an implied duty to 

market the aforesaid gas imposed upon the lessee/producer/seller, in order to effect the 

basic purpose of the lease, "converting the lessor's minerals into cash" Donley, supra, 

at §109. 

Indeed, the "reasonability" limitation for post-production costs explicitly 

permitted by lease language which was announced by the Court in Wellman, supra,s 

and which Petitioners have previously conceded would apply to converted wells, is an 

analysis which can only arise as a direct result of the application of the implied covenant 

to market, does indeed apply to leases/wells converted by W. Va. Code §22-6-8(e). 

In short, West Virginia's longstanding application of the implied covenant 

to market in conjunction with its long recognition of the inviolability of the passive 

landowner's royalty simply preclude the application of the "Property" or "Netback" 

Methods of computing royalty and place the burden of all post-production expenses 

necessary to get the gas produced into marketable form on the lessee, in the absence 

of clear lease language to the contrary. 

8 	 West Virginia holds that a lessee impliedly covenants that he will market oil or gas 
produced.... [citation omitted] Like the courts of Colorado, Kansas, and Oklahoma, the 
Court also believes that historically the lessee has had to bear the cost of complying with 
his covenants under the lease. It, therefore, reasonably should follow that the lessee 
should bear the costs associated with marketing products produced under a lease. Such 
a conclusion is also consistent with the long-established expectation of lessors in this 
State, that they would receive one-eighth of the sale price received by the lessor. ... In 
line with this, the Court concludes that if an oil and gas lease provides that the lessor 
shall bear some part of the costs incurred between the wellhead and the point of sale, the 
lessee shall be entitled to credit for those costs to the extent that they were actually 
incurred and they were reasonable. 

Wellman, supra, 557 S.E.2d at 265. 
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B. 	 In Light Of Significant Changes In The Natural Gas Business 
Regarding The Manner and Location In Which Gas Is Sold, The "At 
The Wellhead" Language Contained in IN. Va. Code §22-6-8(e) Is 
Latently Ambiguous, And Should Be Liberally Construed In 
Accordance With Its Stated Purposes. 

The Court's ruling in Tawney, supra, also recognized that given the 

existence of the implied covenant to market in volume/percentage of proceeds based 

landowners' royalty calculations, the outdated "at the well head" language contained in 

most standard leases had been rendered ambiguous by changing industry 

circumstances, and was, on its own, insufficient to permit a lessee to deduct post 

production expenses from calculation of royalty. Tawney, 219 W.va. 766, 633 S.E.2d 

22,28-30 (2006). 

The "at the wellhead" type language at issue in Tawney and contained in 

§22-6-8(e) is a technical industry term of art that developed as a trade usage over many 

decades in various private lease agreements. Accordingly, by the time it was 

incorporated into the 1982 flat-rate statute, it had a meaning that was consistent with its 

prior use in lease agreements, which was, for all intents and purposes, the point of sale 

for the produced gas. This Court has been clear that technical terms of art, when used 

in contracts, must be given their meaning as of the date of the contract. See e.g. Tide 

Water Oil Sales Corporation v. Don Harper, 113 W.Va. 643, 169 S.E. 454 (1933) 

("technical terms of art must be given their meaning at the time of contract until such 

time as that meaning is changed by the parties"). 

However,. this technical meaning was then rendered ambiguous in practice 

once deregulation changed the way in which gas was sold and valued. See Tawney, 

633 S.E.2d at 28. Indeed, the "at the wellhead" language, as used in leases and in the 
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statute at issue, developed in an age in which the final sale of the gas occurred very 

near to the wellhead. However, the manner in which natural gas was sold and the point 

of that sale changed radically in 1986 with the coming of Federal Energy Regulation 

Commission, "FERC," Order No. 436, wherein the FERC initiated a program to 

introduce greater competition into pipelines' transportation of gas which necessitated a 

massive reform in the way pipelines conducted virtually all their business. 

Underlying the FERC's action in Order No. 436 was its premise that for 
purposes of analysis and regulation, the natural gas industry can be split 
into parts: sales and transportation. In this model, the market consisting of 
sales and purchases of the commodity, natural gas, is the quintessential 
perfectly competitive market. On one side, selling gas, stands thousands 
of producers, pipeline companies, LOC's, and marketers; on the other 
side, buying gas, stands thousands of consumers. Standing between the 
multitudes is the other side of the commissions paradigm, the pipeline 
through which the natural gas must flow. A sizeable proportion of the 
thousands of sellers and buyers of natural gas, FERC believed, have no 
or few options with regard to which pipeline to use. Accordingly, FERC 
had reasoned, the natural gas industry as a whole can be made to mimic 
a perfectly competitive industry only if monopoly pipeline portion can be 
made to act like a competitive industry. Thus, Order No. 436 proposed a 
voluntary self-implementing transportation program wherein pipelines 
would provide "equal access to anyone who requests transportation of 
gas, regardless of type or quantity of gas, usage, or alternate fuel 
capability."... The Commission's virtual mandate to pipelines to provide 
open access to transportation ... fundamentally changed the way all 
components of the gas industry do business ... The major role of the 
interstate pipelines now [was that of] transporters rather than merchants of 
gas. More than any of the other changes resulting from the FERC's new 
policy initiatives, this change in the pipelines' role, brought about in large 
part by Order No. 436, has had the greatest effect on the conduct of 
business in the natural gas industry. 

Hollis, Sheila S., "The Changing Framework of Natural Gas Business and Law," 35 

Rocky Mountain Mineral Law Institute, §1402, 14-5 through 14-8 (1989). 

Accordingly, fundamental changes in the natural gas business since the 

enactment of W Va. Code §22-6-8(e) have altered this relationship such that the term 

"at the wellhead" which used to connote both a physical point and a figurative point of 
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sale is now ambiguous and is no longer a reasonable corollary to the business 

relationship that exists between lessors and lessees. This is a classic "latent" ambiguity 

of the type recognized by the Court in Energy Development Corp. v. Moss, 214 W.va. 

577, 591 S.E.2d 135, 143-144 (2004) (quoting Kopf v. Lacey, 208 W.Va. 302, 307, 540 

S.E.2d 170, 175 (2000) (per curiam) (citing Black's Law Dictionary 794 (5th ed. 1979)). 

("A latent ambiguity, which does not appear upon the face of the document. .. may be 

created by intrinsic facts or extraneous evidence. ,,)9 

Despite Respondents' arguments that Tawney is inapplicable because it involved 

construction of a lease language and not a statute, the same test for determining 

whether language is ambiguous in a contract also applies to statutes. 

Indeed, this Court has held that "[a] statute is open to construction only 
where the language used requires interpretation because of ambiguity 
which renders it susceptible of two or more constructions or of such 
doubtful or obscure meaning that reasonable minds might be uncertain or 
disagree as to its meaning." 

Sizemore v. State Farm Gen. Ins. Co., 202 W.va. 591, 596, 505 S.E.2d 654,659(1998) 

(internal quotations and citation omitted); See also, Cotiga Development Co. v. United 

Fuel Gas Co., 147 W.Va. 484, 128 S.E.2d 626, Syl. pt. 1 (1963). Payne v. Weston, 195 

W.Va. 502, 507,466 S.E.2d 161, 166 (1995), quoting, in part, Shamblin v. Nationwide 

Mut. Ins. Co., 175 W.Va. 337,332 S.E.2d 639, Syl. pt. 1 (1985)"); Accord Mace v. Mylan 

Pharmaceuticals, Inc., 227 W.Va. 666, 673, 714 S.E.2d 223, 230 (2011). 

Since the same test for ambiguity exists between contractual language 

and statutory language, if at-the-wellhead-type language is ambiguous in a contractual 

9 Your Amici humbly posit that the most efficient remedy for such a situation, as recognized in Tawney, is 
for producersllessors and lessees to renegotiate and modernize the terms of the subject leases to bring 
them more clearly in line with the practices of the modern gas business by delineating specifically which 
costs may be deducted from the computation of royalty. Until they do so, however, despite Petitioners' 
sophisticated rationalizations, the latent ambiguity created by "at the wellhead" valuations will persist, and 
it is only fair that the producersllessees, who are explicitly understood to be the bearers of such "business 
risk" in this relationship, should absorb the costs associated with that risk. 
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lease, such language is also ambiguous when used in the same context within a 

statute. As the applicable rules of statutory construction make clear, the Legislature is 

presumed to know the existing state of the law, including common law, statutory law, 

and constitutional law, and to intend statutes it enacts to be in harmony with our existing 

law. State v. Snyder, 64 W.Va. 659, 63 S.E. 385, Syl. pt. 5 (1908); Buda v. Town of 

Masontown, 217 W.va. 284, 617 S.E.2d 831, Syl. pt. 3 (2005), ("A statute should be so 

read and applied as to make it accord with the spirit, purposes, and objects of the 

general system of law of which it is intended to form a part; it being presumed that the 

legislators who drafted and passed it were familiar with all existing law applicable to the 

subject-matter, whether constitutional, statutory, or common, and intended the statute to 

harmonize completely with the same and aid in the effectuation of the general purpose 

and design thereof, if its terms are consistent therewith.") 

To the extent the "at the wellhead" language contained in the statute 

renders its meaning ambiguous, the ambiguity must be resolved in favor of lessees. 

Where, such as here, a statute is remedial in nature, the law is that it should be 

construed so as to give it the most beneficial operation. See State ex reI. McGraw v. 

Scot Runyan Pontiac-Buick, Inc., 194 W.va. 770, 777, 461 S.E.2d 516, 523 (1995). 

Accord Dunlap v. Friedman's, Inc., 213 W.Va. 394, 399, 582 S.E.2d 841, 846 (2003); 

Bradshaw v. Soulsby, 210 W.Va. 682, 687, 558 S.E.2d 681, 686 (2001); McDavid v. 

U.S., 213 W.va. 592, 596, 584 S.E.2d 226, 230 (2003). 

"The law favors a liberal construction of certain statutes to give them the 
most beneficial operation . . . Two classes of statutes are liberally 
construed-remedial statutes, and statutes which concern the public good 
or the general welfare . . . The modern doctrine is that to construe a 
statute liberally or according to its equity is nothing more than to give 
effect to it according to the intention of the lawmaker, as indicated by its 
terms and purposes. This construction may be carried beyond the natural 
import of the words when essential to answer the evident purpose of the 
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act; so it may restrain the general words to exclude a case not within that 
purpose. . . . Where the intent of the act is manifest, particular words may 
have an effect quite beyond their natural signification in aid of that intent." 

Davis v. Hix, 140 W.va. 398,417,84 S.E.2d 404,420 (1954). 

Given its stated purposes and legislative findings, it cannot be disputed 

that the West Virginia Flat-Rate Statute, W Va. Code §22-6-8, is a remedial statute 

designed to benefit landowners who retain their natural-gas, mineral rights and to 

correct the past injustices and inequities created by Flat-Rate Leases. If the use of 

such language in leases is ambiguous and cannot be held to demonstrate an intent to 

permit the deduction of post-production expenses from the landowner's percentage 

royalty interest in the context of a private lease, it would simply be absurd to suggest 

that the legislature intended the use of the same language in a remedial statute

designed to benefit landowners to lead to a different result, and provide lessees with an 

unfair monetary windfall. Indeed, it would also be unjust and inequitable to have 

landowner lessors receive a greater amount as royalty as a result of a lease using the 

same "at the wellhead"-type of language than a landowner lessor would receive as a 

result of a conversion dictated by the West Virginia Flat-Rate Statute. 

Accordingly, the meaning and effect of W Va. Code §22-6-8(e) must be 

construed by the Court in accordance with its prior construction in Wellman, supra, and 

Tawney, supra, and against Respondents. 

VI. Prayer For Relief 

Your amici, WVLMOA and WVROA respectfully request the Court find that W. Va. 

Code §22-6-8(e), as construed in accordance with its legislative findings and 
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longstanding West Virginia precedents, does not permit deduction of post-production 

expenses by the lessee producer. 
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