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INTRODUCfION 

By Order dated February 21, 2016, the Court directed the parties to tile supplemental 

briefs answering three questions: 

QUESTION ONE 

Does West Virginia Code §23-2-1 a (200S) preclude an inmate from being an employee for a 
state agency when work is perfonned by the inmate during hislher period ofconfinement? 

Claimant's answer: No. 

QUESTION TWO 

When an inmate participates in a work release center program as a part ofhislher sentence, is the 
inmate precluded from receiving benefits such as workers' compensation under West Virginia 
Code §24-4-1e(b)(sic) (200S)? 

Claimant's answer: No. 

QUESTION THREE 

Is there a rational basis under the Equal Protection Clause for a state agency to refuse to provide 
workers' compensation benefits to inmates who perfonn work for the agency in the course of 
their confinement or work release program while their similarly situated counterparts in the 
private sector can receive such benefits? 

Claimant's Answer: No. 

As set forth below, the statutes do not by their tenns in the first instance disqualifY the 

claimant from receiving workers compensation benefits. The statutory language in §23-2-1 a 

(200S) is very broad, and inclusive. The claimant here was under the direction ofHighways 

personnel, paid consideration, had working conditions established by Highways, and in every 

way was an employee. Therefore, the claimant answers the first question in the negative. The 

language which is cited in §23-4-1 e (b) (200S) refers to work which is imposed on the prisoners. 
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Work release is voluntary and therefore not imposed. For that reason, the answer to the second 

question is in the negative. Even ifthere is a statutory basis for the differential treatment, there 

is no rational basis for that differentiation, and therefore the classification violates the West 

Virginia Equal Protection Clause. The answer to the third question is therefore in the negative. 

QUESTION ONE 

Does West Virginia Code §23-2-1 a (2005) preclude an inmate from being an employee 
(or a state agency when work is perfonned by the inmate during hislher period o(confinement? 

The cited statute provides, 

§23-2-1 a. Employees subject to chapter. 

(a) Employees subject to this chapter are all persons in the service 
ofemployers and employed by them for the putpOse o(carrying on 
the industry, business, service or work in which they are engaged, 
including, but not limited to: 

(1) Every penon in tbe service of the state or of any political 
subdivision or &geney thereof, under any contrad of hire, 
express or Implied, and every appointed official or officer 
thereof while performing bis or her official duties; 

Answer: No. 

Here, the claimant was employed under a contract between the Division ofCorrections 

and the Department ofHighways, and pursuant to an agreement between the claimant and the 

Division ofCorrections providing for participation in the work release program. I Appendix 

000334; 000348 (20) 3); 000357 (2012). The claimant's contract (or work on a road crew is at 

page 000382 o(the appendix. The claimant's contract (or placement at a work release center is 

appendix 000386. 

1 During the pendency ofthe case. the name ofThc Charleston Work Release Center was changed to Charleston 
Correctional Center. 
hltp:llwww.wvdoc.com/wvdoclPrisonsandfacililieslCbarlestonCorrcctionalCenlcr/tabidlI99IDefau1Laspx 
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The statutory language is broad and inclusive. At the outset, it provides that certain 

employees, "including, but not limited to," are persons in the service ofemployers, so under the 

tenns of the statute, the term "employees" is not to be limited. Further, the language pertaining 

to persons in the "service of the state" is equally broad, including any agency, under "any 

contract ofhire, express or implied ... " The definition of"Employees Subjecllo Chapter" is 

therefore broad, and expansive.2 

There are relatively few cases interpreting this language and none are precisely on point. 

There are several cases interpreting the application of§23-2-1 a ( I ) to out ofstate employers 

whose employees work in West Virginia on a temporary or transitory basis. 

In the case ofDodson v. Workers' Compensation Div., 558 SE 2d 635. which pertained to 

an issue ofwhether the plaintiff was an independent agent or an employee. this Court stated, 

We are mindful that this Court also has established that "Ia) 
contraet of employment for remuneration is nKessary to 
constitute the relation of employer and employee under the 
(Workers') Compensation Act." Syllabus, Basham v. County 
Cour/o/Kanawha County, 114 W.Va. 376. 171 S.E. 893 
(1933).[8] Consequendy, to determine whether Appellant was an 
employee when the injury occurred. we must consider whether he 
was in the service of the employer ror the purpose of carrying 
on the employer's industry, business, service or work while 
serving under a contract for remuneration. We note further 
that In regard to making determinations of whether or not an 
employment relationship exists, this Court has said that "the 
most important element is the right or power of direction and 
control ofthe manner in which the work is to be performed." 
Syl. Pt. S, in part. Davis ". Fire Creek Fuel Co., 144 W.Va 537. 
109 S.E.2d 144 (1959), overruled on other grounds by Yates v. 
Mancari, 153 W.Va. 350,168 S.E.2d 746 (1969). 

2 See, "West Virginia Code § 23-2-18 (1999) also broadly defines the ICnn "employee" by providing that 
"[ e]mployees subject to this chapter are all persons in the serviee ofan employer and employed by them for the 
purpose ofcarrying out Ihe industry, business, se!Vice or work in which they are engaged ..... Bm1.'tm.~ v. Allied 
Wllrehowing Servica. Inc., 729 SE 2d 845, SSS. 
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There is in this case a contract of employment and the claimant was paid for the time 

spent engaged in his work for the Department ofHighways. There is no explicit exclusion ofthe 

class of inmates engaged in work release employment for the payment ofa wage. The clamant 

was subject to the control and direction of the state, was engaged in clearing the highway right of 

way, which inures to the general benefit of the state, and under the clear tenns ofthis statute, is 

not disqualified as an employee. 

This Court has also interpreted this section in the context ofemployer paid physicians. 

The Court has found that physicians may be employees and therefore immune from independent 

claims for malpractice. In one such case, the Court stated. 

The doctor berein is an "employee." W.Va.Code, 23-2-1 a [1975] 
[6] contains the comprehensive statutory definition of "employees" 
for purposes of workers' compensation. "'Employee,' the term 
used in our statute (W.Va.Code, 13-2-la [197511, is a broader 
term than 'worlunan' rworker') and is applicable to all 
persons in the service oftbe employer. [citation omitted] The 
breadth ofthe tenn may be limited by statutory exception. II West 
Virginia Coal & Colee Corp. v. Stale Compensalion Commissioner. 
116 W.Va. 701, 704, 182 S.B. 826, 828 (1935). Ordinarily, a 
member ofa profession is not considered to be an "employee," 
within the meaning ofworkers' compensation laws, because he 
usually provides his services for a limited purpose and only for 
particular transactions. Id., 116 W.Va. at 704, 182 S.E. at 827-28. 
On the other hand, a professional person is an "employee" for 
workers' compensation purposes when he or she provides his or 
her services Uto an employer largely to the exclusion ofotherwise 
special employment, for a certain fixed and detennined period, at a 
regular salary. and hold[s] [himself or herself] in readiness at all 
times to serve [his or her] employer [.]" Id., 116 W.Va. at 704. 182 
S.E. at 828. Such is the case here. Wesl Virginia Coal & Coke. 
supra, contains this holding in syllabus point 3: 

Where there is a contract of employment 
between a physician and a subscriber to the 
Workmen's [Workers1 Compensation Fund 
whereby the physician, for stipulated 
remuneration, undertakes to render professional 
service to employees ofsuch subscriber for a 
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definite period, and places his services and 
professional ability at the call of his employer, 
the physician will be considered an employee 
within the meaning ofthe Workmen's (Workers1 
Compensation Act. 

Deller v. Naymick, 342 SE 2d 73, at 77. 

The cases demonstrate the broad interpretation of tenns and application required in 

applying these statutes. As the Coun said in Deller. "employee" is a broader term than 

"workman." The language of this statute is broad and inclusive. 

The term service as used in this statute should be accorded its usual and ordinary 

meaning. Service means, "I a: the occupation or function ofserving in active service; b: 

employment as a servant entered his service; 2 a: the work performed by one that serves good 

service; b: help, use, benefit glad to be ofservice; c: contribution to the welfare ofothers; d: 

disposal for use rm entirely at your service" hUps:/lwww.merriam

webster.comIdictionary/service. 

The code does authorize generally the establishment ofwork release centers. 

§25-1-3. Institutions managed by Commissioner ofCorrections; 
certain institutions transferred to Department ofHealth and Human 
Resources; establishment of work and study release units; 
contracting with certain entities for reentry and direct placement 
services; reports to Governor. (d) The Commissioner of 
Corrections may establish work and study release units as 
extensions and subsidiaries of those state institutions under his or 
her control and authority. The work and study release uDits may 
be coeducational and shall be managed, directed and 
controlled as provided In this article. 

The claimant's position is not necessarily novel. While much turns on the interpretation 

ofstatute, other courts have ruled similarly. In the case ofCalifornia Highway Com. v. 

Industrial Acei. Com.. 2S1 P. 808,200 Cal. 44, 1926 Cal. LEXIS 21S, 49 A.LR. 1377 (Cal. 

1926), the California Supreme Coun adopted the ruling below, and held ..... that the Act provided 
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that the Highway Commission could employ prisoners for work on public highways, that the 

prisoners were entitled to compensation for their labor, and that the prisoners could have their 

limited civil rights restored by entering into a contract ofemployment with the Highway 

Commission.") Here, the claimant was paid a salary, was a voluntary worker, was working for 

the Department ofHighways pursuant to an agreement with Corrections, and was under the 

control and direction ofDepartment ofHighways employees. States with so called "hard time" 

requirements have held that prisoners are not employees due to the statutory mandates for the 

performance oflabor while incarcerated." West Virginia. on the other had does not mandate 

labor, and the participation in the work release program is voluntary. 

In the case ofFaulkner v. Mayfield, 39 Ohio App. 3d J36, 529 N.E.2d J294, 1988 Ohio 

App. LEXIS 1051 (Ohio Ct. App., Lawrence County 1988) the appellant, Rusty Faulkner, was 

found guilty ofdriving an automobile under the influence ofalcohol, a misdemeanor. The 

Lawrence County Municipal Court sentenced him to a jail sentence and fined him three hundred 

fifty dollars. Since Faulkner could not pay his fine, he entered a work program to satisfy the debt. 

The Court held "While chopping wood at work, he was seriously injured. He brought a workers' 

compensation claim, but an administrative officer denied the claim. The claimant sought review 

in the trial court, which granted summary judgment to the commission. The claimant sought 

further review. On appeal, the court noted that Ohio Rev. Code Ann. § 4123.01 (A)(I) (a) 

provided for broad coverage for workers' compensation claims and there were no statutory 

exclusions to bar the claimant's recovery. The court also found that the claimant met all the tests 

I The Court defined "limited civil rights" and those rights necessary to create the relationship ofmaster and servanL 
"We (;4)nclude.lhercfore.lhat under the tenns of the Convicts Road Camp Bill the legislature intended to restore to a 
convict assigned to work upon the public highways such limited civil rights as arc necessary to create the relation of 
master and servant between him and the Stale Highway Commission. and this being so, he must be heIcllO be an 
employee within Ibe meaning ofthc Workmen's Compensation ACLil follows thatlhe applicant is enlided to aJlthe 
benefits of this act and the Industrial Accident Commission was correct in so concluding." 
• Sec. Hale v. StaleD/Ariz., 993 F.2d 1387. at 1395, (Court ofAppeals. 9th Circuit 1993). holding that the Federal 
Labor Act does not apply to inmates subjcct to a Slate statute requiring that inmates work at "hard labor." 
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to be considered an employee of the city and public policy, as well as the equal protection clause, 

supported the award ofbenefits." 

The crux of the issue is that of traditional employee analysis: is there a contract, is there 

consideration, and does the employer have the right ofcontrol and direction. Here. those factors 

are all weighed in support of the conclusion that there is an employee relationship sufficient to 

provide the claimant workers compensation coverage. 

As to the Court's first question, based on the broad nature ofthe statute, the lack within 

the statute ofany limiting language relevant to these facts. and the presence ofa contract, express 

or implied, for the claimant to perfonn work for the benefit of the State. the answer is no. 

QUESTION TWO 

When an inmate participates in a work release center program as a part of 
his/her sentence, is the inmate precluded from receiving benefits such as 

workers' compensation under West Virginia Code §24-4-1e (b) (sic) (200S)? 

Answer: No. 

The relevant statue provides: 

§23-4-Ie. Temporary total disability benefits not to be paid for 
periods of correctional center or jail confinement; denial of 
workers' compensation benefits for injuries or disease incurred 
while confined. 

(a) Notwithstanding any provision of this code to the contrary, 
no person shall be jurisdictionally entitled to temporary total 
disability benefits for that period of time in excess of three days 
during which that person is confined in a slale correctional facility 
or jail: Prot-ided. That confinement shallnol affect the claimant's 
eligibility for payment of expenses: PI"Ollided. howe,·e,., That this 
subsection is applicable only to injuries and diseases incurred prior 
to any period ofconfinement. Upon release from confinement. the 
payment ofbenefits for the remaining pcriod of temporary total 
disability shall be made ifjustified by the evidence and authorized 
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by order of the commission. successor to the commission. other 
private carrier or self-insured employer. whichever is applicable. 

(b) Notwithstanding any provision of this code to the contrary, 
no person confined in a state correctional facility or jail who 
suffers injury or a disease in the course of and resulting from his or 
her work during the period ofconfinement wbicb work is 
imposed by the administration of the state correctional faciDly 
or jail and is not suffered duting the personIS usual employment 
with his or her usual employer when not confined shall receive 
benefits under the provisions of this chapter for the injury or 
disease: PrcJ\'ided. That individuals otherwise confined in a state 
correctional facility or jail. or at a juvenile services facility. and 
working in a program autborized by sections fourteen or 
sixteen of article seven, cbapter twenty-five of tllis code, sball 
be eligible to receive benefits under the provisions of tbis 
chapter while working in an authorized program. The 
coverage for benefits may be obtained either by the private 
entity or by agreement with the state agency as specified in 
subsection (5), subsection <a> of sections fourteen and sixteen of 
artide seven, chapter twenty-five of this code. 

The claimant is not disputing the right ofwork release inmates employed through work 

release in private employment to receive workers compensation benefits and unemployment 

benefits. This language contemplates work that may be assigned to prisoners in the maintenance 

and operation of the center, as opposed to employment for wages outside the center. This is also 

consistent with the manner in which the center here implemented this authority. 

Individuals on work release are voluntarily participating in a program which benefits 

them, the correctional system and society.s There is no good reason to make a finding this 

section exempts Highways from workers' compensation coverage.6 

5 The Ninth Fedenal Circuit Court ofAppeals has held the prisoners working in a prison based manufacturing 
program. where Slale law mandates 40 hours a week ofhard labor, and the employment is supervised by the prison. 
arc not entitled to Fair Labor Srandards Act proccction. "While we do not believe that prisoners arc categorically 
excluded &om the FLSA. we hold that the inmares in this case, who worked for programs structured by the prison 
pursuant to Ihc Slare's requirement that prisoners work at hard labor, arc not "employees" ofthe Slate within the 
meaning oftile FLSA." Hale v. Stale ofAriz., 993 F. 2d 1387 - Court of Appeals. 9th Cin:uit 1993. Again. unlike 
here. that work was mandated by Slawte, on prison property, and run by the prison. 
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The statute provides, 

§25-4-4. Warden. 

Each center shall be under the direction ofa warden who shall 
have the minimum qualification ofa college degree with a major in 
criminal justice or a related field and the powers and duties as 
described in sections eleven and eleven-a, article one of this 
chapter. The warden shall be paid an annual salary to be fixed by 
the Commissioner ofCorrections. The warden. subject to the 
authority of the commissioner, has the responsibility for the overall 
operation ofthe center. At each center the warden shall administer 
programming which shall include the following components: 

(I) A work program; 

(2) An educational program in accordance with section thirteen-f, 
article two, chapter eighteen of this code; 

(3) A recreational program; and 

(4) A counseling program with an emphasis on substance abuse 
and life skills. 

Chapter 25, article seven. sections 14 and 16 provide for participation in a specific 

program known as the PIE program. This program applies to inmates engaged in the 

manufacture ofgoods which will be transported in interstate commerce. West Virginia 

Department ofCorrections, Policy Directive SOO.OO.V.D. (2010). The testimony below was that 

this program. while authorized, has not been implemented. However. there are numerous other 

references in the code to the participation of inmates in work release, in addition to West 

Virginia Code §25-1-3: 

§25-1-38. Trustee accounts and funds, earnings aild personal 
property of inmates, providing for trustee accounts for keeping 

'It would be bookkeeping and management complication for private employers to keep track ofwhieh employees 
arc enlidcd to SIlCb coverage. since the benefits are calculated on total wages. as are unemploymcot benefits. Given 
the nature ofthe work gcncmlly involved, the cost making sucb a payroll distinction may be more than the IIDOWIt 
ormoncy which would not be paid for workers compensation and unemployment coverage. 

000009 



funds. "earned by the inmates as compensation for work performed 
while they are domiciled there... " 

§2S-S-14. Powers and duties not delegable to contractor. 

(a) No contract for correctional services may authorize, allow or 
imply a delegation ofthe authority or responsibility of the 
contracting agency to a prison contractor for any of the following: 

(3) Approving inmates for work release; 
(4) Approving the type of work inmates may perform and the 
wages or good time, if any, which may be given to inmates 
engaging in such work; 

This language reserves the power to approve inmates for work release and their work 

remains with, and therefore exists. in the Commissioner.7 The participation of inmates in work 

7 See also. 

§15-12-2. Registration: 

Persons convicted ofcertain crimes are required to regislei', including those, (e) ( I ) On the date lbat any person 
convicted or found not guilty by reason ofmental illness. mental retardation or addiction ofany of the crimes listed 
in subsection (b) oflbis section. hereinafter referred to as a nqualifyinS offense-. includiag those persons who are 
continuins wader some post-conviction supervisory status, are released. panted probation or a suspended senteace, 
released on parole. probation. home detention, work release, conditional release or any other release from 
confinement.•• 

§61-1 IA-8. Notification to victim ofoffendet's release. placement. or escape fJom custody. 

(b) Ifa person is c:onvicted ofan offense described in subsection (c) of this section. the prosccutinS attorney is 
required to provide notice. in writing or by telephone. to the victim or a family member lhat he or she may request 
that they be notified prior to or at the time ofsentencing if the convicted person will be placed on work release, 
home confinement or probation. 

§Sl-lA-9. Contempt powers oftiunily courtjudgc. 

(a) In addition to the powers ofcontempt established in chapter forty-eight of this code. a family court judge may: 

(c) Upon a finding lbat a person is in civil contempt. the court. whcn otherwise appropriate and ia its discretion. and 
as an allCl'native to iacareeration. may place the person on work release, in a weekend jail program. in an existing 
community service program, in an existing day-reporting center program. in any other existing community 
com=ctions program or on home confinement until the person has purged himself or herself ofthe contempL 

§50-3-2. Costs in criminal procccdings. 

(a) In each criminal case before a magistrate court in which the defendant is convicted. whether by plea or at trial. 
Ihcre is imposed, ia addition to other costs, fines. forfcitures or penalties as may be allowed by law: (I) Costs in the 
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release programs is thereby not limited to PIE certified programs. This is consistent with the 

statutory authority of the Division, as set forth in §2S-1-3, supra.• which provides. "The work and 

study release units may be coeducational and shall be managed, directed and controlled as 

provided in this article." 

The argument ofthe claimant in this case is that his voluntary participation while in work 

release in a program ofemployment by a state agency is not "imposed" for purposes ofthis 

section. It is a voluntary program, not mandated by the Division. It is the practice of the work 

release center here to require inmates to perfonn certain tasks in the nature ofcustodial and 

similar tasks of inmates not employed outside the center. The effect of §23-4-Ie(b) is to provide 

that persons suffering injury or disease in the course ofwork performed in the various prisons. 

work release centers and other facilities operated by Corrections. and under the control of the 

warden are not entitled to workers compensation benefits. The claimant does not challenge that 

issue her~ since he was nol so injured. The issue is in part onc ofcontrol. While in the center, 

the inmates are subject to the control of the warden. When outside the center in private 

employment and in employment for other agencies, they are subject to the control ofthe 

respective employer on a voluntary basis. 

amount ofsixty dollars. ofwhich five dollars ofthat amount shall be deposited in the Courthouse Facilities 
Improvement Fund created by section six. article twenty-six, chapter twenty-nine of this code; (2) an amount equal 
to the onc-day per diem provided for in subsection (h), section tcn. article twenty. chapter thirty-one of this code; 
and (3) costs in the amount of thirty dollars to be deposited in the Regional Jail Operations Partial Reimbursement 
Fund created by section ten-b ofsaid article. A magistrate may not collcct costs in advance. Notwithstanding any 
other provision ofthis code, a person liable for fines and court costs in a criminal proceeding in which the defendant 
is confmed in a jail or prison and not participating in a work release program shall not be held liable for the fines and 
court costs antil one hundred eighty clays after completion ofthc term in jail or prison. 

§29-12A-S. Immunities from liability. 


<a) A political subdivision is immune from liability ifa loss or claim results from: 


<13) Any cowt-ordered or administratively approved work release or treatment or rehabilitation program; 


§62-1 I A-I. Release for work and other purposes by courts ofrecord with criminal jurisdiction. 
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The issue raised here is that enlployment by a state agency through a work release center 

is nOl "imposed" by the Division orCorrections. and therefore nol subject to the exception. The 

voluntary participation in the work release progrctm is not imposed as was the sentence. 

QUESTION THREE 

3. Is there a rational basis under the Equal Protection Clause for a Slate agency to 
refuse to provide workers' compensation benefits to inmates who perform 
work for the agency in the course of their confinement or work release 
program while their similarly situated counterparts in the private sector can 
m:eive such benefits? 

Answer: No. 

There are two significant state interests served here. First, the interest in providing work 

release opportunities to prisoners. Secondly, the state interest to support the workers 

compensation program by following the provisions requiring benefits for state employees. The 

purpose ofwork release is to rehabilitate inmates for reentry into the work force, which includes 

providing them, both in private and public employment, benefits commonly provided all 

employees. An employee providing work benefits who is injured, does not benefit from a 

program which discharges him into the community with a disabling injury and limited or no 

means for further treatment, or rehabilitation. The circumstances ofthis case demonstrate that no 

good purpose in the name ofrehabilitation was served. 

The West Virginia Offender Orientation Manual states, 


The mission of the West Virginia Division ofCorrections is to 

enhance public safety by providing a safe, secure, humane 

correctional system, including an effective community supervision 

program, opportunities to prepare offenders for successful re-entry, 

and sensitivity and responsiveness to victims ofcrime. 

PageS. 


Level I prisoner classification is: 
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• Level I (Community): The least restrictive custody classification within 
the Division. Inmates classified as Level I are eligible to be considered 
for placement in community programs or 'Work release. 
Page 10 

The Manual provides, 

All inmates will have the option to apply for any work position within 
the Division ofCorrections for which they are qualified (as determined 
by the minimum qualifications specified in the job description. Each 
facility will have a specific application process that you will need to 
follow. Position descriptions will be available at each facility. Work 
release inmates are chosen by a commillee ofDOC staff based on the 
risk level they pose to the facility and to the public. 
Page 22 

Inmates assigned to the facility's work release unit are employed at 
jobs in the community. Their wages are used to pay rent to the 
facility which helps cover their incarceration costs, pay state. local, 
and federal taxes, and pay any court costs. restitution or child 
support they may owe. They also save their money for their 
eventual release back into the community to cover costs to obtain 
housing, transportation. etc. in the hopes this will increase their 
chances ofsuccess. Inmates assigned to the work release unit must 
be within eighteen months to eventual release. low risk. and be fit 
for employment Inmates in the work release unit also are required 
to perfonn a minimum of80 hours ofcommunity service in the 
local communities. Inmates perfonn trash pick-up, brush removal, 
work in homeless shelters, parks, and have also assisted in major 
disasters such as floods and power outages. 
http://www.wvdoc.comlwvdoclPrisonsandFacilitieslCharlestonCorrectionalCenter 
Itabidll99lDefault.aspx 

No reasonable basis was identified by the respondent to justify the disparity in treatment 

The members ofboth classes are treated in the same way: they are subject to control and 

direction ofsupervisors outside the department ofcorrections; they are employed off site; they 

are paid wages for their work, to the care ofCorrections; they have deductions for living 

expenses at the center; they have to comply with the same requirements. 

This Court has described the process ofconsidering equal protection this way: 

Plaintiffs also argue that the statute, as implemented, violates equal 
protection guarantees because it applies the "generation tax" to 
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entities, like the plaintiffs. that generate electricity for sale, while 
excusing manufacturers 445*445 who generate electricity strictly 
for their own use. These contentions need not long detain us. 
The Due Process Clause ofSection 10 ofArticle III ofthe West 
Virginia Constitution incorporates the right to equal protection. As 
we stated in Syllabus Point 3 of Robertson v. Goldman. 179 W.Va. 
453, 369 S.E.2d 888 (1988): 

liThe concept ofequal protection of the laws 
is inherent in article three. section ten of the 
West Virginia Constitution. and the scope 
and application ofthis protection is 
coextensive or broader than that of the 
fourteenth amendment to the United States 
Constitution." 

See also State ex rei. Harris v. Calendine. 160 W.Va. 172.233 
S.E.2d 318 (1977). 

We have developed what are now familiar doctrines to implement 
the equal protection command ofSection 10. If the challenged 
classification affects the exercise of a fundamental right or is based 
upon a constitutionally suspect criterion. the law will not be 
sustained unless the State can prove that the classification is 
necessary to the accomplishment ofa compelling state interest. 
E.g., Lewis v. Canaan Yalley Resorts. Inc., 18S W.Va. 684, 691, 
408 S.E.2d 634, 641 (1991); Women~ Health Center v. Panepinto, 
191 W.Va. 436.446 S.E.2d 658 (1993). See generally Robert M. 
Bastress, The West Virginia Constitution 88-92 (1995). The list of 
suspect criteria includes race, national origin. and alienage, and the 
scrutiny to be applied to laws that engage in such distinctions is the 
most exacting. Robert M. Bastress, supra at 88-92. Our cases have 
also imposed a heightened standard ofreview. what we label 
"intennediate scrutiny," on classifications based on gender or 
illegitimacy. Under that standard, the State must show that the 
differential treatment ofa gender- or iIIegitimacy-defined group is 
substantially related to an important governmental interest. E.g., 
Israel by Israel v. W. Va. Secondary Schools Activities Comm'n, 
182 W.Va. 454, 388 S.E.2d 480 (1989); ShelbyJ.S. v. George 
L.H., 181 W.Va. 154,381 S.E.2d 269 (1989). As a practical 
matter, this intennediate standard operates much more closely to 
the compelling interest end ofthe analytical spectrum than to the 
third standard ofreview, that which applies to all classifications 
not affecting a fundamental right or some suspect or quasi-suspect 
criterion. Under that latter standard, a governmental classification 
will be sustained so long as it "is rationally related to a legitimate 
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state interest.CI City o/Cleburne v. Cleburne Living Center, Inc., 
473 U.S. 432, 440, lOS S.Ct. 3249,3254, 87 L.Ed.2d 313, 320 
(1985); Donley v. Bracken, 192 W.Va. 383,389,452 S.E.2d 699, 
70S (1994); Lewis, supra. The presumption ofvalidity that attends 
the use of the "rational relationship" rule applies with special force 
to social and economic enactments. E.g., Syl. pt. 1, Wetzel County 
Solid Waste Authority v. West Virginia Division o/Natural 
Resources. 195 W.Va. 1,462 S.E.2d 349 (J995); Syl. pt. 4, Lewis, 
supra. citing; Syl. pt. 4, Gibson v. West Ya. Dept. 0/Highways, 185 
W.Va. 214.406 S.E.2d 440 (1991); Syl. pt. 4. Hartsock-Flesher 
Candy Co. v. Wheeling Wholesale Grocery Co., 174 W.Va. 538, 
328 S.E.2d 144 (1984). 

Because the statute and its implementing regulation implicate no 
suspect or quasi-suspect class and burden no fundamental right, the 
"rational relationship" test is the appropriate standard by which the 
constitutionality ofW.Va.Code, 11-13-2n. and 110 W.Va.C.S.R. 
13, § la.2.11 should be judged. See Whitlow v. Bd. ~rEduc. 0/ 
KIlnawha County., 190 W.Va. 223,438 S.E.2d 15 (1993); O'Neil v. 
Cityo/Parkersburg, 160 W.Va. 694, 237 S.E.2d 504 (1977). 
Under this highly deferential standard, social or economic 
legislation must be affirmed "if there is any reasonably conceivable 
state offacts that could provide a rational basis for the 
classification." Federal Communications Comm'n v. Beach 
Communications, Inc., 508 U.S. 307. 313. 113 S.Ct. 2096. 2101. 
124 L.Ed.2d 211, 212 (1993); SyJ. pt. I, in pan, State ex rei. 
Haden v. Colco Awning & Window Corp., 1S3 W.Va. 524. 170 
S.E.2d 362 (1969) ("every reasonable construction ofthe statute 
must be resorted to by a court in order to sustain 
constitutionality"). 
Appalachian Power Co. v. Tax Dept., 466 SE 2d 424 

The statute here does not unambiguously exempt work release inmates from workers 

compensation coverage. Rather. Corrections has implemented a program which differentiates 

between the two. The impact on work release participants is significant. The claimant was 

released from custody upon his release from the hospital. He was discharged with a significant 

injury which obviously impairs his ability to work. The lack of treatment has put him at a 

significant disadvantage in re-entering society. There is no purpose in differentiating between 

these classes. 

000015 

http:interest.CI


The respondent offered no specific evidence of a rational basis. The state provides 

workers compensation benefits for thousands of employees, and therefore the addition of small 

numbers ofemployees based on minimum wages would be small. 

CONCLUSION 

There is nothing in the law which precludes this claimant from the benefit ofworkers 

compensation. Further, there is no rational basis for such an exemption. The claim should have 

been ruled compensable and the claimant afforded such benefits as may have been appropriate. 

The decisions below should be reversed and the claim remanded. 

Claimant 
By Counsel 

John H. Skagg, s 
500 Randolph Street 
Charleston, WV 25302 
Phone: (304) 343-4323 
Counsel for Claimant 
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