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I. STATEMENT OF THE CASE 

This proceeding arises out of the claimant's Petition for Appeal from the Board of 

Review's order dated December 21, 2015. The Board of Review affirmed the Administrative 

Law Judge's Decision dated July 6,2015, which affirmed the claims administrator's November 

~5, 2013 order denying the claim. Petitioner's brief appears to assert three assignments of error: 

1) Petitioner incorrectly alleges that the work release program under which the claimant was 

engaged was not imposed upon him as part ofhis period of confinement; 2) Petitioner incorrectly 

alleges the statutory exclusion of confined individuals from workers' compensation coverage 

violates the State's equal protection clause; and 3) Petitioner incorrectly alleges the statutory 

exclusion from workers' compensation for confined individuals constitutes a cruel and unusual 

punishment. Essentially, Petitioner asserts that the applicable code section does not apply to the 

. Petitioner, or in the alternative, asserts a position suggesting that all confined individuals have a 

right to workers' compensation benefits in direct contrast to the legislatively enacted code due to 

alleged constitutional violations. As detailed more thoroughly below, Petitioner's arguments fail 

as a matter of law. 

There is little dispute to the factual background in this matter. However, based on the 

assertions contained in Petitioner's brief, clarification and explanation is required. There is no 

dispute that the Petitioner was serving a period of confinement at the time of his incident on 

March 28,2013. Nor is there any dispute that the Petitioner signed a contract for placement at a 

work release center, which by its very nature imposed that the inmate performs a job while at the 

center. Appendix 386-387. The contract specifically noted that the Petitioner would initially 

perform a maintenance job at the Work Release Center, followed by the possibility of 

advancement to other jobs. fd. Furthermore, the contract specifically noted that the Petitioner 



may be returned to his parent institution at any time. ld. The Petitioner signed a Contract for 

Placement on Road Crew of Community Crew, which indicated that his placement on a Road 

Crew was a privilege and noted that, at all times, the Petitioner must comply with the Master 

Furlough Agreement. ld. at 382. Mr. Stinnett, administrator of the Charleston Work Release 

Center, testified that the work release facility maintains twenty-four hour supervision, provided 

by the DeparbnentofCorrections. ld. at 127. Additionally, Mr. Bobby Williams, case manager 

._______ .... _!~r.!h.-~ ~~!~tc?~_W~_r~_~~l.~_as~ ~~!~~~~~~~~.!1!~~ .i~an_~:pl~y~ _1~~.~!j~~,__c.o~~_I?-~t_fin~_. _..____._. 

another job, or refused to work, ''they would just be returned to the facility they came from and 

replaced with someone else." ld. at 81. Thus, there can be no dispute that the Petitioner 

remained a ward of the state at the time of his incident on March 28, 2013, and that his job duties 

were imposed upon him by the Department of Corrections in order to remain at the Work 

Release Center. 

Documents related to the agreement between the Department of Corrections (DOC) and 

the Division of Highways (DOH) regarding the use of inmate services were submitted into 

evidence. The DOC and DOH entered into an agreement where the DOC would provide the 

DOH with inmates to perform duties for the DOH. This agreement outlines the various tenns 

and conditions related to the use of inmate services including, but not limited to, transportation 

of the inmates, supervision of the inmates, limitations on allowing the inmates to operate 

vehicles, how much the DOC should receive in compensation on behalf of the inmates, and 

several other factors_ Of note, the agreement is clear that neither the DOH nor DOC considers 

the inmates providing services pursuant to the agreement to be employees of either entity. 

Specifically, the agreement provides: 

Highways and Corrections agree that the inmates performing 
services under this agreement will not be employees of the State 
entitling them to any benefits such employees might have 
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including, but not limited to, insurance, worker compensation, 
benefits, pensions, sick, and annual leave. 

Id. at 291,342. The parties agree that the Petitioner sustained an injury to his hand on March 28, 

2013. The Petitioner remained a ward of the state at the time ofhis injury and there is no dispute 

that, as a ward of the state, the Department of Corrections paid for the Petitioner's related 

medical bills during his period of incarceration. Evidence was submitted by the Petitioner 

regarding the nature of his incident and severity ofhis injuries; however, for the purposes of this 

---.- ··----····appearaiT"sucheVidence·-fg-iITe"fevant as--a·determInatiOn- was-m&te that ·the-Petitioner was-not--------- ---

covered by Workers' Compensation. Thus, the Office of Judges and Board of Review did not 

make a determination as to whether the injury would have been covered under Workers' 

Compensation if the same applied to the Petitioner. 

The Office of Judges and Board of Review affitmed the denial of the claim as the 

Petitioner was an incarcerated person on the date of injury; the Petitioner was perfonning duties 

for the Division of Highways, a state agency, on the date of injury, which was imposed on him 

by the state correctional work release facility; the duties performed were not completed as part of 

the Prisoners' Industries Enhancement (PIE) Program; and the West Virginia Code explicitly and 

unequivocally prohibits workers' compensation benefits for such an individual. The Office of 

Judges agreed that W.Va. Code §23-4-1e(b) bars the Petitioner from receipt of workers' 

compensation benefits, and thus, issued a Decision dated July 6, 2015, which affinned the claims 

administrator's November 15,2013 order denying the claim. The claimant filed an appeal from 

said Decision to the Board ofReview. The Board of Review issued an order dated December 21, 

2015, which affirmed the July 6,2015 decision regarding the rejected claim. The claimant has 

filed a Petition for Appeal from said order to this Honorable Court. 

It must be noted that the Petitioner has alleged, in the Statement of Facts section of his 

brief, matters that are not conclusively established by the record. Petitioner alleges "inmates 
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who are released to work from the work release center for employment in the private sector 

receive workers compensation, unemployment, FICA and similar benefits." However, this 

statement is unsupported in the record. During Mr. Stinnett's deposition, he testified that 

inmates held at the Charleston Work Release Center are given the opportunity to seek out 

employment in the private sector. Prior inmates obtained work in restaurants, grocery stores, and 

factory work. ld. at 105. He testified, "[s]omebody that comes in a labor union, they would get 

Q. When they are on private employment, do you, are they paid the 
same wages as their co-workers or do you know? 

A. Yeah, the same as you or me that would get a job there. It 
would pay whatever. 

Q. 	 Do they have, then they would have the standard FICA 
withholding and so forth? 

A. 	That's correct. 
Q. 	And would those wages be reported if you know, by the 

employers as towards their Workers' Compensation premiums? 
MS. HUNTER: I'm going to object to the relevance in this 
claim. 
Mr. SKAGGS CONTINUING: 

Q: You can answer. 
A: As far as I know, yes. 

ld. 	at 105-106. Thus, while Mr. Stinnett testified that he believed the private sector employers 

would report the inmate workers' wages to their Workers' Compensation premiums, there is no 

evidence in the record to suggest or confinn that inmates employed in the private sector actually 

have Workers' Compensation benefits provided. The suggestion by Petitioner that Mr. Stinnett 

testified that private sector employees are covered by Workers' Compensation is simply not 

supported by the record. Additionally, Ms. Betty Slack, director of West Virginia Correctional 

Industries, testified that approximately 225 inmates have jobs imposed on them through their 

incarceration. She testified that inmates working for West Virginia Correctional Industries 

through their incarceration, while receiving wages, do not receive any benefits. ld. at 159. 
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There is also no dispute in the record that the Prison Industries Enhancement Program, 

provided for in West Virginia Code § 25-7-14 and § 25-7-16, is dormant, and not applicable to 

the Petitioner or any other inmate. There is no dispute that Petitioner's duties with the Division 

of Highways is not a part of the PIE program. Petitioner, through counsel, affirmed the same 

during oral closing argument before the Office of Judges: 

[t]he begimring place after of course the statute, which on its face 
does appear to say that claims for Workers' Compensation benefits 

--_.-._ .._...._....._.._... _.._.__ __ _~e..tlQL{I,.y.~~bl~JQ.iIm1~t~~Uy'jth.Jh~_o!l.Y_PQ..s§JQ1e_~~~tiOJ:1_L~,(t ....... _________.___.._. _._ .. 
that is people engaged in this PIE Certification Program. And 
what I think both of us will clarify is that apparently, the PIE 
program, even though it's referenced in the statute [ ...] That is 
not apparently a factor in this particular case other than the fact 
that it appears in the statute because it's not, as a practical matter, 
operating. 

Id. at 31. The dormancy of this program is relevant as it provides the only exception to the 

exclusion of inmates from Workers' Compensation coverage under the statute. 

Afterview reviewing and considering all evidence, Administrative Law Judge Rebecca 

Charles issued a lengthy decision including a statement of facts and conclusions of law. This 

decision, which was subsequently adopted by reference in its entirety by the Board of Review, 

agreed that W.Va. Code §23-4-1e(b) bars the claimant from receipt of workers' compensation 

benefits, and thus, affirmed the claims administrator's November IS, 2013 order denying the 

claim. Following a lengthy discussion of the testimony obtained during several depositions of 

personnel of the Department of Corrections; the agreements between the Department of 

Corrections and the Division of Highways; and the arguments made by the parties, Judge Charles 

agreed that there was no dispute over the fact that W.Va. Code §23-4-1e(b) bars the claimant 

from receipt of workers' compensation benefits. Judge Charles further agreed that the claimant 

was an incarcerated person at the time of injury, and that he did not work under a PIE program, 

the only exceptions to the bar of workers' compensation recovery for an incarcerated individual 
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under the statute. While she noted that Work Release inmates in the private sector may receive 

Worker's Compensation benefits, the Petitioner was not engaged by the private sector. Further, 

Judge Charles discussed the employer's argument that the claimant was not an employee under 

the definition in the W.Va. Code sections defining employee and employer, and that the 

regulations allowing workers' compensation for inmates of private employers or PIE programs 

was in place to prevent an unfair advantage in the private business sector . 

... U... SUMMARY OF ARGUMENT..._......_ ....._.......___ __ .. 


The Petitioner, at the time of his injury, was an incarcerated individual, perfonning 

services for the Division of Highways, a public entity, pursuant to contracts entered into by the 

Petitioner. As part of his agreement for transfer to the Charleston Work Release Center, work 

was imposed on the Petitioner by the Department of Corrections in order for the Petitioner to 

remain at the work release facility versus returning to jail.· Workers' Compensation benefits are 

not available for any person· confined in a state correctional facility when the work completed by 

the individual is imposed by the administration of the facility pursuant to West Virginia Code 

§23-4-1e. As this section clearly covers the facts of this claim, Petitioner's appeal must be 

denied. 

Petitioner's claim that his equal protection rights were violated by Code §23-4-1e is 

unsupported as he has failed to show that a class of individuals in similar circumstances are 

discriminated against, and even if such discrimination is present, the basis for said discrimination 

is rational based on social and economic factors and bears a reasonable relationship to a proper 

governmental purpose. 

Finally, Petitioner's bare assertion that his assignment to the DOH constitutes cruel and 

unusual punishment, unless he receives Workers' Compensation benefits, is unsupported. The 

allegation that the cruel and unusual punishment occurred as the Petitioner was left with "no 

6 




practical way to obtain medical care or other benefits" is contradicted by the evidence of record 

as he received medical care though the Department ofCorrections as a ward ofthe state. 

m. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent objects to Petitioner's request for oral argument as the appeal is frivolous in 

light of the clearly established code section barring bis claims for Workers' Compensation 

benefits and due to the facts and legal arguments containing adequate presentation in the briefs 

. and-record .onappeal. ..Thus,_the Petitioner.helieves, .pursuant. toRule.of.Appellate.Proc_edUll)18~. 

oral argument is unnecessary and the decisional process would not be significantly aided by oral 

argument. 

IV. ARGUMENT 

When reviewing a decision of the board of review, the Supreme Court of Appeals shall 

consider the record provided by the board and give deference to the board's findings, reasoning 

and conclusions, in accordance with subsections (c) and (d) of this section. W.Va Code § 23-5

15 (b). 

If the decision of the Board effectively represents an affinnation of a prior ruling by both 

the commission or the Office of Judges that was entered on the same issue in the same claim, the 

decision of the Board may be reversed or modified by the Supreme Court of Appeals only if the 

decision is in clear violation of constitutional or statutory provision, is clearly the result of 

erroneous conclusions of law, or is based upon the board's material misstatement or 

mischaracterization of particular components of the evidentiary record. W.Va Code § 23-5-15 

(c). 

The Board of Review was not clearly wrong to affirm the Decision of the Administrative 

Law Judge to affirm the order denying this claim since the West Virginia Code section prohibits 

an inmate from receiving workers' compensation benefits when injured while performing work 
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imposed by the state correctional facility. Each of Petitioner's three assignments of error will be 

addressed in tum. 

THE BOARD OF REVIEW'S DECISION THAT WEST VIRGINIA CODE §23-4-
IE EXCLUDES THE PETITIONER FROM WORKERS' COMPENSATION BENEFITS 

WAS NOT MADE IN CLEAR ERROR 

The Petitioner asserts that West Virginia Code §23-4-1e is not ambiguous. The 

Respondent agrees that the applicable section is not ambiguous; however, Petitioner's alleged 

.. intet:pretation ofthe statute is entirely unsupported. Code §.23...4,.1 e(b)reads:. 

Notwithstanding any provision of this code to the contrary, no 
person confined in a state correctional facility or jail who suffers 
injury or a disease in the course ofand resulting from his or her 
work during the period ofconfinement which work is imposed by 
the administration of the state correctional facility or jail and is 
not suffered during the person's usual employment with his or her 
usual employer when not confined shall receive benefits under the 
provisions ofthis chapter for the injury or disease: Provided, That 
individuals otherwise confined in a state correctional facility or 
jail, or at a juvenile services facility, and working in a program 
authorized by sections fourteen or sixteen of article seven, chapter 
twenty-five of this code, shall be eligible to receive benefits under 
the provisions of this chapter while working in an authorized 
program. The coverage for benefits may be obtained either by the 
private entity or by agreement with the state agency as specified in 
subsection (5), subsection (a) of sections fourteen and sixteen of 
article seven, chapter twenty-five of this code. 

(Emphasis added). Petitioner agrees that the PIE program, contained in W.Va. Code §§ 25-7-14 

and 25-7-16, which provide an exception to the exclusion do not apply. Thus, Petitioner's only 

remaining argument is that his duties with the Division of Highways were not imposed by the 

administration of a state correctional facility as his participation in the Work Release Facility 

was allegedly "voluntary." While it was Petitioner's voluntary decision to request the privilege 

of work release, his participation in work as part of this program was imposed upon him due to 

his continued status as an incarcerated individual. Also, where the Petitioner voluntarily 

requested the privilege to participate in the Work Release Program, by its very nature, the 
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program imposed a duty that the Petitioner work. While housed in the Charleston Work Release 

Center, the claimant was required to first spend a month working within the facility, at which 

point he was given the option to find work in the private sector, or perform work with a state 

agency. such as the Division of Highways. As noted by Mr. Williams' testimony, if an. 

individua1lost their job, could not find work, or refused to work, they would be returned to their 

prior containment facility. The record is undisputed that the work performed by an individual at 

··-·the·Ghadeston-WorkRelease Facility--was.imposed-by.corrections,-as ..their failure to continue ... ____ .. 

would resulted in a return to their prior facility. 

The position that work is imposed on a work release inmate is further strengthened by the 

cases cited in Petitioner's brief As noted by the Petitioner, the case of State ex rei. Gillespie v. 

Kendrick, 265 S.E. 2d 537, held that work release was a privilege that may be revoked, leading to 

return to the jailor facility and a revocation of the privileges. In Gillespie, the work release 

privileges of the inmate, working in the private sector, were revoked as he no longer held the job 

with his employer. Thus, this case clearly demonstrates that work performed, while on work 

release, was imposed on the inmate. The failure ofthe inmate to continue his imposed work led 

to revocation ofhis work release, and full time confinement in his original facility. 

Similarly, in the State v. Wade case referenced by the Petitioner, the work release 

privileges of the inmate were revoked when he failed to abide by his imposed work. 327 S.E.2d 

142. In that case, the inmate was found to have not attended his imposed work as required by his 


work release program, and subsequently his work release privileges were revoked. Again, this 


case holds the position that work completed through the work release program. is imposed on an 


inmate, and failure to complete the imposed work led to a return to full time confinement. 


Petitioner further cites to Craigo v. Lugursky, 398 S.E.2d 160, for the position that an 


individual in a work release center remains in the custody of the officer of the Department of 
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Corrections, and shall be guilty of a felony is he absconds from a work release of study center. 

Again, this citation only 'strengthens Respondent's argument that the Petitioner was an 

incarcerated individual upon which work was imposed through his choice to participate in the 

work release program. 

Petitioner's argument that his work was not imposed by the Correctional Facility is 

simply unsupported by the facts of this case, the applicable code sections, and the case law 

--- --- - ... ..r.eferenced-by.. the Petitioner •..-Clearly if..the-Petitioner failed. to- continue.. his.. work..duties .while._at __ 

the facility, he would have been returned to his original facility for violation of his work 

agreement. To suggest that this requirement did no impose work on the Petitioner simply holds 

no merit. 

PETITIONER'S ALLEGATIONS THAT IDS DUTIES WITH THE DEPARTMENT OF 
CORRECTIONS, A PUBLIC ENTITY, VIOLATED IDS EQUAL PROTECTION 

RIGHTS FAILS AS A MATTER OF LAW 

Petitioner alleges a violation of his equal protection rights as he asserts that he was 

discriminated against as compared to other incarcerated individuals. This argument fails as he 

cannot establish that any discrimination occurred, and in the event discrimination is found, any 

such discrimination holds a rational basis connected to a proper governmental purpose. The 

alleged class of individuals warrants discussion. First, in this matter, no discrimination occurred 

as the Petitioner had the opportunity to seek employment in the private sector. Furthennore, the 

employees working in the private sector constitute a minority when considered with the inmates 

working for correctional industries and within their facilities pursuant to work assignment. 

While it has not been conclusively established that work release inmates in the private sector 

receive Workers' Compensation benefits, for the sake of argument, this conclusion will be 

addressed. 
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Petitioner's argument suggests that he was discriminated against as an inmate working in 

the private sector may receive workers' compensation, while all other inmates do not. However, 

even if such a position is adopted, there remains a clear rational basis for the alleged 

discrimination. From a practical standpoint, one main distinction that Mr. Stinnett made between 

the inmates that participate in the private sector versus the state agency work is that they prefer 

to choose local inmates (who lived in Kanawha County prior to incarceration and will return to 

·this . area upon -releas6)-' to· participate in··the private. sector ... He .explained-that the basis for- ..this .. 

choice was that the inmate would be able to continue in that job following their release whereas 

an inmate that was from another county would not be able to continue that job upon release if 

they returned to their home town area. In our case, the claimant was from Lost River, which is in 

eastern Hardy County and about 4 hours from Charleston. This is the key reason why the 

claimant would not have been placed in work release for the local private sector. Mr. Stinnett 

indicated that the Charleston work release location is the closest work release center to Lost 

River. 

However, the key rational basis for any alleged discrimination in this matter is a 

substantial governmental interest in maintaining fair business practices and maintaining a fiscally 

sound budget. Should the private sector be permitted to employ inmates while not providing the 

benefits required to other employees, the business would receive an unfair advantage in 

competition versus other private businesses. While the PIE program is not applicable to this 

claim, the distinction for workers' compensation benefits for the PIE program is based on this 

rational basis. It follows that the same rational basis would apply to inmates working in the 

private sector through work release. 

Reiterating, our code specifies that an inmate is not entitled to workers' compensation if 

injured while completing work imposed by the administration of the state correctional facility or 
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jail. However, if the inmate was part of a work program authorized by W. Va. Code §25-7-14 

and §25-7-16, the PIE program, the inmate would be entitled to workers' compensation benefits. 

Thus, there is no question that the claimant is barred from receiving workers' 

compensation benefits unless he was participating in a PIE program established pursuant to 

W.Va. Code §§ 25-7-14 or 25-7-16. Regarding the rational basis for the PIE program exclusion, 

Article 7 of Chapter 25 is titled the "Correctional Industries Act of 2009." Part of this act, 

- ·specifically sectians·13,.14,·15, and 16; were drafted to comply with18U.S.C. § 1761(c),the 

Prison Industry Enhancement (PIE) Certification Program. For practical purposes, these 

particular sections are generally referred to within the DOC as the "PIE Program." 

Federal legislation, the Prison Industry Enhancement Act, allows state and local prisons 

to be exempt from the federal restrictions on prisoner-made goods entering interstate commerce. 

This allows programs the. distribution of goods, under limited circumstances, into interstate 

commerce. It also allows private individuals, in certain circumstances, to hire inmates for 

production of goods. 

One of the essential features of the PIE program is to require operations to be conducted 

in a manner essentially the same as in the private sector. That is, inmates under a PIE program 

run by a private individual must be paid similar wages, must have workers' compensation, etc. 

It was the purpose of the PIE programs to allow private individuals to use inmate labor, but not 

to allow the private industries to obtain an unfair advantage as compared to the private sector. 

Litigation regarding 18 U.S.C. § 1761, upon which the WV DOC PIE programs are 

based, is clear that the purpose regarding the section is to protect private businesses and was not 

enacted to protect inmate workers. In McMaster v. Minnesota, the Court stated: 

We conclude that Congress' purpose in enacting the Ashurst
Summers Act [18 U.S.C. § 1761] was to protect private business, 
not to protect the inmate worker. As this court previously stated: 
'sections 1761-62 embody Congressional interest in free labor and 
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were designed to protect private business from competition from 
goods produced with inexpensive convict labor.' Wentworth, 548 
F. 2d at 775. 

30 F.3d 967,981, 1994 U.S. App. Lexis 18618, 16, (8th Cir. Minn. 1994). Thus, West Virginia 

Code Section 25-7 applies to the very specific instances where the prison industries would have 

to comply with the Federal Prison Industry Enhancement Certification Program. 

West Virginia Code § 25-7-14 states: 

(a)---The·Commissioner- of-the-Division-of- Corrections-- and -a_ 
private person or entity may enter into an agreement to establish a 
program for inmates to manufacture articles and products pursuant 
to the federal Prison Industry Enhancement (PIE) Certification 
Program. 

(a)(5) That the private person or entity shall provide for workers' 
compensation insurance, or equivalent coverage, to inmates 
participating in the PIE certification program: Provided, That the 
commissioner of the division of corrections may provide workers 
compensation or equivalent insurance coverage -for persons 
participating in the PIE certification program, if reimbursement is 
made to the division by the private person or entity for all costs of 
the workers' compensation insurance or equivalent coverage, as a 
condition of the agreement. 

(Emphasis added). Again, it is clear that this coverage is required only in the specific cases 

where a private individual or entity is participating in a PIE program. Moreover, this coverage 

would have to be provided by the private individual or entity. It should be noted that W. Va. 

Code §25-7-16 is simply the same provision except that this section applies to juveniles. 

Again, this section has a clear and distinguished purpose - protection of plivate 

businesses. The West Virginia Legislature was clear in W.Va. Code §23-4-le of its intention to 

bar incarcerated individuals from workers' compensation benefits related to their assignments 

while incarcerated. The only narrow exception would be for a private individuals operating 

through the PIE program. This, as discussed above, is pursuant to strict federal regulations and 
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is provided in order to protect private business from unfair competition. A close reading of §23

4-1e supports the finding that the exclusion from Workers' Compensation was specifically 

intended to not allow an unfair advantage in competition to the employer. Specifically, the code 

section notes "no person confined in a state correctional facility or jail who suffers injury or a 

disease in the course of and resulting from his or her work during the period of confinement 

which work is imposed by the administration of the state correctional facility or jail and is not 

- suffered during-the person 'susual-employment-with hisor·her- usual..employer when. not confined. 

shall receive benefits under the provisions of this chapter for the ·injury or disease." (Emphasis 

added). Thus, the limitation on Workers' Compensation benefits would not apply if the injury 

was suffered during the person's "usual employment with his or her usual employer when not 

confined." Again, the provision would prevent the employer from receiving an unfair advantage 

by not paying for Workers' Compensation for a regular employee who was working at their 

usual employment while confined. A situation that could occur based on the work rel~e 

program. 

There is a clear and rational basis for the requirement that private employers operating 

within the PIE program provide workers' compensation coverage. It protects other outside 

businesses from the unfair advantage that would be provided to the private business operating 

within the PIE program. Additionally, it ensures that a private business operating pursuant to the 

PIE program would not be able to push the expenses from an injured incarcerated individual 

back onto the Department of Corrections - who typically must provide inmates medical care as 

wards of the state. 

Similarly, there would be the same rational basis to allow work release inmates 

performing work in the private sector to receive benefits from the private employer so as to 

alleviate any unfair competitive advantage to the employer. 
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However, the clear governmental purpose extends beyond protection of the free market. 

It is also crucial in the attempts for the state to maintain a balanced budget. Should the Court 

rule that the Petitioner's equal rights were violated, it is foreseeable that such a ruling would 

extend to all inmates performing any work duties imposed on them as part of their incarceration. 

This would produce a substantial negative impact on the State's budget. For example, in the 

State of California, who provides inmates workers' compensation coverage, in 2006, the State 

. -paid -$5.73 million-·dollars ·in relation tommates WOI:k0rs:·· compensationclaims1• The--rationaL 

basis for the legislature's determination to not provide workers' compensation benefits to 

incarcerated individual is thus linked to clear and valid governmental interests. 

WEST VIRGINIA CODE SECTION 23-4-1E DOES NOT PRESENT CRUEL AND 

UNUSUAL PUNISHMENT IN VIOLATION OF THE WEST VIRGINIA 


CONSTITUTION 


Finally, in a one paragraph argument, Petitioner alleges that requiring inmates to work 

manual labor jobs without workers' compensation coverage constitutes cruel and unusual 

punishment in violation of the West Virginia Constitution. The one paragraph argument 

concludes "[d]enying him the benefits of workers compensation under those circumstances and 

leaving him with no practical way to obtain medical care or other benefits violated Article ill, 

Section 5 of the West Virginia Constitution." Petitioner's general allegation that he was unfairly 

punished as he had "no way to obtain medical care" in relation to an incident is simply 

unsupported. The record in this case clearly demonstrates, that as a ward of the state, the 

Petitioner's medical treatment was covered by the Department of Corrections after his injury. 

Thus, Petitioner's argument regarding cruel and unusual punishment fails on its face. 

http://www.uniondemocrat.com/csp/mediapool/sitesiUnionDemocrat/LocalNews/story.csp?dd=3 717892&sid=7 53 
&fid=151 
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PETmONER DOES NOT QUALIFY AS AN EMPLOYEE FOR PURPOSES OF WEST 
VIRGINIA WORKERS' COMPENSATION 


While not specifically addressed in Petition's Brief, it must be noted, as with any claim, 

that the claimant must prove that he suffered an injury in the course ofhis employment, and also, 

that the injury resulted from his employment. W.Va. Code §23-4-1. The essential question in 

this matter is whether the claimant was an employee, and therefore, has any rights to the 

workers' compensation system. There are general code sections regarding the definition of an 

employee and employer. 

Under West Virginia Code §23-2-1 an employer is defined as: 

The State of West Virginia and all governmental agencies or 
departments created by it, including county boards of education, 
political subdivisions of the state, any volunteer fire department or 
company and other emergency service organizations as defined by 
article five, chapter fifteen of this code, and all persons, firms, 
associations and corporations regularly employing another person 
or persons for the purpose of carrying on any form of industry, 
service or business in this state, are employers within the meaning 
of this chapter 

Under the code, §33-2-21a provides a means of managing workers' compensation 

coverage for persons directly employed by the State ofWest Virginia. 

The code, section 23-2-1(a) also defmes an "employee" as an individual: 

(a) Employees subject to this chapter are all persons in the service 
of employers and employed by them for the purpose of carrying 
on the industry, business, service or wori{ in which they are 
engaged, including, but not limited to: 

(1) Persons regularly employed in the state whose duties 
necessitate employment of a temporary or transitory nature by the 
same employer without the state; 

(2) Every person in the service of the state or of any political 
subdivision or agency thereof, under any contract of hire, 
express or implied, and every appointed official or officer thereof 
while performing his or her official duties; 

(3) Check weighmen employed according to law; 
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(4) All members of rescue teams assisting in mine accidents with 
the consent of the owner who, in such case, shall be deemed the 
employer, or at the direction of the director of the department of 
mines; 

(5) All forest firefighters who, under the supervision of the director 
of the department of natural respurces or his or her designated 
representative, assist in the prevention, confinement and 
suppression of any forest fire; and 

(6) Students while participating in a work-based learning 
experience with an employer approved as a part of the curriculum 
by the county board. The county board shall be the employer of 

. - -- .. -- ...- . .... _._- -._. ... record-' -of students . while'- participating in- unpaid··· werk-based-· 
experiences off school premises with employers other than the 
county board. Students in unpaid work-based learning experiences 
shall be considered to be paid the amount of wages so as to provide 
the minimum workers' compensation weekly benefits required by 
section six, article four of this chapter. 

(b) The right to receive compensation under this chapter shall not 
be affected by the fact that a minor is employed or is permitted to 
be employed in violation of the laws of this state relating to the 
employment of minors, or that he or she obtained his or her 
employment by misrepresenting his or her age. 

". 

Simply put, there was no contract for hire in this matter. However, more specifically, 

the claimant is barred from receiving workers' compensation due to his status as an 

incarcerated individual at the time of his alleged injury. Again, West Virginia Code 

specifically prohibits an employee from receiving temporary total disability benefits while 

incarcerated. W. Va. Code §23-4-1e. The code further provides: 

(b) Notwithstanding any provision of this code to the contrary, no 
person COilfined ill a st.ate correctional facility or jail who suffers 
injury or a disease ill the course ofand resulting from his or her 
work during the period ofconfinement which work is imposed by 
the administration of the state correctional facUity or jail and is 
not suffered during the person'8 usual employment with his or 
her usual employer when not confined shaU receive benefits 
under the provisions of this chapter for the injury or disease: 
Provided, That individuals otherwise confined in a state 
correctional facility or jail, or at a juvenile services facility, and 
working in a program authorized by sections fourteen or sixteen 
ofarticle seven, chapter twenty-fwe ofthis code, shall be eligible 
to receive benef11s under the provisions of this chapter while 
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working in an authorized program. The coverage for benefits may 
be obtained either by the private entity or by agreement with the 
state agency as specified in subsection (5), subsection (a) of 
sections fourteen and sixteen of article seven, chapter twenty-five 
ofthis code. 

In summary, the Petitioner is not entitled to workers' compensation benefits under 


current West Virginia Code. While the Petitioner attempts to argue Code Section 23-4-1e .does 


not apply as work was not imposed on him~ this argument clearly fails pursuant to the discussion 


..--- above.·Petitioner~sremaining 'contentionis ·that-the current-law-regarding-an.incarcerated -inmate ...... -.. -- 

and workers' compensation benefits is unconstitutional. As discussed above, this argument 

likewise fails. There is a clear and rational basis behind the small exception to the total ban on 

workers' compensation benefits to an inmate. That is protection of private business if and when 

a private entity employs an inmate. 

Petitioner's constitutional argument fails, and thus, his only recourse would be to petition 

our legislature for a change in the current law. This is the recourse that makes sense legally as 

any detennination by the Court that all inmates are entitled to workers' compensation benefits 

would instantly and significantly impact the State of West Virginia's budget. Part of the 

Legislature's charge is to protect the state funds, which is clearly a rational basis for the 

distinction as otherwise a state agency would be responsible for paying workers' compensation 

to inmates injured during work release. This further could have a chilling effect on the very 

purpose of the work release program, which is to get the inmates one step closer to integrating 

back into society by perfonning some work instead of serving out a sentence in confinement 

with no chance at doing something productive within the society. 

V. CONCLUSION 

Based upon the foregoing, the employer submits that the Board of Review was not 


clearly wrong to affinn the Office of Judges' Decision dated July 6, 2015, which affirmed the 
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November 15,2013 order rejecting the claim as the order is supported by a preponderance of the 

reliable, objective evidence of record. Therefore, the employer respectfully requests that this 

Honorable Court refuse the claimant's Petition for Appeal from the Board of Review's order 

dated December 21, 2015, which affirmed the Administrative Law Judge's July 6, 2015 

Decision. 

Respectfully submitted, 

Department of Corrections 
By Counsel 

~Jft/, !kih
. a Wanfer Hunter WV Bar ID # 7523 

Pullin, Fowler, Flanagan. Brown & Poe, PLLC 
The JamesMark Building 
901 Quarrier Street 
Charleston, West Virginia 25301 
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CERTIFICATE OF SERVICE 

I, Lisa Warner Hunter, attorney for the Appellant, Department of Corrections, hereby 

certify that a true and exact copy of the foregoing "Brief on Behalf of Appellant, Department of 

Corrections." was served upon the Appellee by forwarding a true and exact copy thereof in the 

United States mail, postage prepaid, this 18th day ofFebruary 2015 addressed as follows: 

John Skaggs, Esquire 
500 Randolph Street 
Charleston, WV 25302 

i;W~er Hunte~Bar ID # 7523 
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