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ASSIGNMENTS OF ERROR 


Petitioner Paul Darren Spinks ("Petitioner") purports to assert six assignments of error, 

but he really only pursues four. First, he contends that the circuit court erred when it refused to 

dismiss the indictment returned by the Nicholas County Grand Jury. Second, he argues that the 

circuit court improperly admitted evidence relating to domestic violence, marital discord, and 

threats levied by Petitioner against his wife, the murder victim in this case. Third, he asserts that 

jury instructions used were improper because they did not incorporate language relating to the 

lesser included offenses of second-degree· murder, voluntary manslaughter, and involuntary 

manslaughter. Fourth, he challenges the legal sufficiency of the evidence underlying his 

conviction. Finally, he also invokes, but does not further address, the doctrine of cumulative 

error and "all other error apparent upon the face of the record herein."] 

STANDARDS OF REVIEW 

"[D]ismisal of [an] indictment is appropriate only if it is established that [some J violation 

substantially influenced the grand jury's decision to indict or if there is 'grave doubt' that the 

\ 

decision to indict was free from substantial influence of [a] violation[]." Syl. pt. 6, State ex rei. 

Pinson v. Maynard, 181 W. Va. 662, 663, 383 S.E.2d 844, 845 (1989) (internal citations 

omitted). "Except [in the case of] willful, intentional fraud[,] the law of this State does not permit 

[aJ court ... to inquire into the evidence considered by the grand jury, either to determine its 

legality or its sufficiency." Id. at Syl. pt. 3. 

I Petitioner's failure to develop these arguments in his brief results in a forfeiture of these claims. 
See State v. Day, 225 W. Va. 794, 806 n.21, 696 S.E.2d 310, 322 n. 21 (2010) ("[AJ skeletal 
'argument,' really nothing more than an assertion, does not preserve a claim .... Judges are not 
like pigs, hunting for truffles buried in briefs.") (internal quotations and citations omitted); State 
v. Lilly, 194 W. Va. 595, 605 n. 16, 461 S.E.2d 101, 111 n. 16 (1995) ("[A]ppellate courts 
frequently refuse to address issues that appellants ... fail to develop in their brief.") 
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When considering a challenge to a specific evidentiary ruling, this Court gives "special 

deference" to the circuit court's detennination on the question of admissibility and will reverse 

only if a challenged ruling constitutes an abuse of discretion. Gentry v. Mangum, 195 W. Va. 

512,518, n. 4, 466 S.E.2d 171,177 (1995). 

[AJ trial court ... has broad discretion in fonnulating its charge to the jury, so long as it 

accurately reflects the law. Deference is given to the circuit court's discretion concerning the 

specific wording of the instruction, and the precise extent and character of any specific 

instruction will be reviewed for an abuse of discretion. Syl. pt. 15, in part, State v. Bradshaw, 

193 W. Va. 519,524,457 S.E.2d 456, 461 (1995). 

When reviewing the legal sufficiency of the evidence introduced by the State in favor of 

conviction, this Court "must review all the evidence, whether direct or circumstantial, in the light 

most favorable to the prosecution and must credit all inferences and credibility assessments that 

the jury might have drawn in favor of the prosecution." Syl. pt. 3, in part, State v. Guthrie, 194 

W. Va. 657, 461 S.E.2d 163 (1995). "[A] jury verdict should be set aside [due to insufficiency of 

the evidence J only when the record contains no evidence, regardless of how it is weighed, from 

which the jury could find guilt beyond a reasonable doubt." Jd. 

STATEMENT REGARDING ORAL ARGUMENT 

The issues raised in Petitioner's assignments of error are covered by settled law. The 

factual record as set forth in the Appendix is sufficiently developed and the parties' briefs 

contain arguments which fully address all pertinent legal issues. Accordingly, Respondent 

believes oral argument is not necessary and that this case is suitable for disposition by 

memorandum decision. 
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STATEMENT OF THE CASE 


1. Factual Background. 

On October 31, 2007, at around 1:00 P.M., Petitioner's wife, Elizabeth Spinks 

("Elizabeth), received a gunshot wound to the base of her neck near her clavicle. See Trial Tr. 

(Appendix Record [hereinafter "App"] Vol. V at 156; Vol. VI at 14, 93).2 According to 

Petitioner, he and Elizabeth were sitting on the roofed front porch of their home, smoking 

cigarettes, when a loud sound occurred and Elizabeth clutched her chest. See (App. Vol. V at 

147-172); see also (id. Vol. VII at 242). Petitioner ran into his home to obtain a phone and then 

called 911. (Id. Vol. V at 157-58, 167); see also (id. Vol. VI at 52); (id. Vol. VII at 246). Records 

indicate that this initial call was made at 1 :06 PM. (Id. Vol. V. at 136); see also (id. Vol. VII at 

267-68). First responders did not reach Petitioner's house until at least 15 minutes later. (Id. Vol. 

V at 178) (testimony of EMT that he arrived at 1 :22 P.M. but had to wait for the police before 

approaching Petitioner's house); (id. Vol. VI at 14) (testimony of police officer that he arrived at 

"approximately 1 :30"). Petitioner claims that at some point before the first responders arrived 

(either while initially tending to Elizabeth, or after he returned to the porch with a cell phone) he 

was shot in the leg. (Id. Vol. V at 156, 158, 160). Petitioner subsequently retreated into his 

house. (Id.). While waiting for first responders to arrive, he made numerous phone calls, before 

eventually reconnecting with 911. See (id. Vol. VII at 269). 

When emergency personnel arrived at his house, Petitioner was inside the residence. See 

(id. Vol. VII at 269); see also (Id. Vol. V at 178-79; Vol. VI at 17, 22). Instructed by the 911 

2 Although not specifically identified as such, the Appendix in this case is divided into sections. 
The trial transcript comprises Volumes N, V, VI,VII, and VIII. Page citations in those volumes 
are to the original pagination provided by the court reporter. 
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dispatcher to exit the house, Petitioner emerged3 with an obvious wound - later confirmed to 

have been the result of a gunshot - in his left thigh. (Id. Vol. V at 181, 184; Vol V. at 19,21). 

Although the wound was bleeding profusely, mUltiple witnesses testified that as Petitioner exited 

the residence his hands appeared to be clean and unbloodied. (Id. Vol. VI at 19, 141). Petitioner 

was taken by helicopter to a hospital in Charleston, West Virginia where he received medical 

treatment. (Id. Vol. V at 144, 182). While at the hospital, Petitioner gave a voluntary statement 

during which he described his version of events surrounding the shooting. (Id. at Vol. V at 154

172). During that statement, unprompted, he told the police officer taking his statement that "I'd 

like you to check my hands for powder ... because I didn't fire no gun." (App. Vol. V at 170). 

In that statement (as well as in subsequent retellings of his version of events), Petitioner 

claimed that Elizabeth was sitting on the porch, in a chair with her back to the house, when she 

was shot (purportedly by a third party) from a considerable distance away. See (id. Vol. V at 

154-172; Vol. VII at 232-265). However, at trial, the State elicited testimony indicating that the 

entrance wound on Elizabeth's body was near her clavicle and the exit wound on her "mid-lower 

back." (App. Vol. VI at 95). The medical examiner who autopsied Elizabeth opined that if she 

been sitting upright when the bullet struck her - and if the shot was fired from the distance 

Petitioner claimed in his version of events - the only way a bullet could have entered and exited 

Elizabeth's body in the manner it did was if that bullet had been fired "from the top or ... third 

or fourth floor on some building or maybe [from an] airplane." (Id. at 99); see also (id at 93-95). 

That opinion was reinforced by the State's trajectory expert, who used trigonometry to 

demonstrate that if Petitioner had been sitting upright when the bullet entered her (and the shot 

was fired from the distance proffered by Petitioner) the shooter would have had to have fired 

3 Cell phone records indicate that Petitioner exited the home at approximately 1 :54 P.M. See 
(App. Vol. VII at 269). 
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from, at a minimum, several hundred feet above Elizabeth. (ld. Vol. VII at 334-49). However, 

the trajectory expert also stated that that the location of the entrance and exit wounds on 

Elizabeth's body could have been the result of her being shot from a much closer distance while 

she was in a non-sitting posture (such as bent over to tie her shoes). (ld. Vol. VII at 359). The 

State also elicited testimony that there were no bullet holes in the roof covering the porch, (id. 

Vol. VI at 55), and that it was not possible that a bullet fired from a significant distance could 

have travelled along a flatter trajectory and struck Elizabeth (when she was in a non-sitting 

position) because that bullet would have had to pass through surrounding homes, see (id. Vol. 

VII at 391-92). 

The evidence elicited at trial casts doubt on Petitioner's claim that he was shot shortly 

after Elizabeth was hit. See e.g. (App. Vol VI at 253-87). Testimony from witness who were 

either inside or close to the nearby elementary school (the location from which Petitioner 

suggested the lethal shots had been fired) was that that there was a delay of approximately five 

minutes between when they heard the initial shot and when they heard the later one. (Id. at 260, 

268,272,277,281,283). Also, while some of the witnesses were unable to speculate about from 

where the shots were fired, others intimated that they came from the direction of (or even inside) 

Petitioner's home, not from the school or surrounding vicinity. See (Id.). The State also 

introduced evidence that there was a significant amount of Petitioner's blood inside the house, on 

the floor of the bathroom, and that there was an apparent bullet hole in the floor of that 

bathroom. (ld. at Vol. VI at 142, 144-46; Vol. VII at 362, 365). Moreover, numerous witnesses 

testified that although there was no trail of blood leading from the porch into the house, (App. 

Vol. VI at 52, 55; App. Vol. VII at 262, 362, 364-65, 367), there was a trail of blood inside the 
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house, which originated in the bathroom and led to the front door. (!d. at Vol. V. at 124; Vol. VI 

at 142-43). 

Finally, the State elicited testimony from Elizabeth's sister, Catherine Gregory 

("Catherine"), and from her daughter, Michelle Cowger ("Michelle"). (ld. Vol. VII at 165-73, 

175- ). Catherine testified that she knew Elizabeth was going to divorce Petitioner, and that is 

why Catherine had the name on Elizabeth's gravestone changed to reflect Elizabeth's maiden 

name. (Id. at 172). Michelle testified about several fights between Elizabeth and Petitioner which 

she had personally observed, including several instances in which Petitioner struck or was 

otherwise was physically aggressive toward Elizabeth. (Id. at 179, 181-82). She also testified 

about two separate occasions during which Petitioner threatened Elizabeth's life. (Id. at 187, 

188). Notably, Michelle testified that in the summer of 2007, Elizabeth got into a shouting match 

with Petitioner, during which Elizabeth said she was "gonna pack her bags" and Petitioner 

replied that "he was gonna bury her before ... she left him." (Id. at 188). Both testified about an 

incident that occurred in April 2007, in which Petitioner was angry with Michelle, and Elizabeth 

relayed her fear to Catherine. See (App. Vol. VII at 165-194). Michelle also testified that in 

either August or September of 2007 she had accompanied her mother when Elizabeth picked up 

divorce papers, started filling them out, and then stashed them under the seat covers in her car. 

(Id. 191-92). Those divorce papers, which were discovered when Petitioner sold Elizabeth's car, 

were the subject of testimony and exhibited at trial. (App. Vol. VI at 244-47). Finally, Michelle 

stated that Petitioner owned several handguns, including .22 caliber and .9 millimeter pistols 

(that is, weapons consistent with the round used to kill Elizabeth and injure Petitioner, see (App. 

Vol. VI at 95, 110)), which he usually kept in his truck - not in the gun cabinet inside 

Petitioner's home. (ld. at 189-90, 197-98). 
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2. 	 Procedural History 

In the aftennath of the shooting, the local police and the West Virginia State Police 

engaged in a thorough criminal investigation. See e.g., (App. Vol. II at 75,87-95); see also (App. 

Vol. III at 10). Statements were taken from Petitioner, and at least one other suspect was 

investigated (but he had an alibi). See (Id. Vol. II at 103). Several years passed without an arrest, 
, 

although the case was never formally closed. In June 2014, Corporal Daniel Paul White 

("White"), a member of the West Virginia State Police who engages in examining "cold cases," 

began looking into the case. See (App. Vol. III at 95). As a result of White's examination of the 

existing evidence and his investigative work, including obtaining another statement from 

Petitioner, the case was presented to the Nicholas County Grand Jury, and an indictment was 

returned on September 9,2014. (Id. at Vol. I at 8). 

A pretrial motions hearing, concerning the admissibility of various pieces of evidence 

was held on June 12, 2015. (Id. at 162). The court issued a comprehensive order on August 7, 

2007, addressing Petitioner's evidentiary issues. (Id. at 164-187). A five-day jury trial was held 

from August 11 through August 19, 2015. See generally (App. Vol. N - VIII). The jury returned 

a verdict of guilty, and Petitioner was sentenced to life without a recommendation of mercy. 

(App. Vol. I at 214). This appeal followed. 
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SUMMARY OF THE ARGUMENT 


The grand jury is an accusatory, not adjudicatory body, charged both with determining 

when there is sufficient evidence to pursue criminal charges against an individual and ensuring 

that the State does not abuse its tremendous power by bringing process in an absence of 

evidence. Given the grand jury's unique role in our criminal justice system, and in order to allow 

that body to serve its purpose, the law in West Virginia is clear: courts are not permitted to 

examine the evidence submitted to a grand jury which produced an indictment, because doing so 

would effectively substitute the judgment of the court for that of the grand jury. There is only 

one exception to this general rule: if a criminal defendant can demonstrate that the State relied on 

fraudulent evidence in its presentment to the grand jury, the defendant is entitled to a hearing to 

determine if that fraud induced the grand jury to indict when they otherwise would not have. In 

order to invoke this narrow exception, the defendant must make a prima facie showing of the 

State's intentional, willful reliance on fraudulent evidence. Merely showing that some of the 

evidence put before the grand jury was incorrect, or that the State's evidence was arguably 

misleading is insufficient. Petitioner's failure to make a prima facie showing of fraud dooms his 

claim that the circuit court erred when it refused to dismiss the indictment or hold a hearing to 

examine the evidence. 

Petitioner offers a rash of arguments that the circuit court improperly admitted testimony 

relating to prior instances of domestic violence between Petitioner and the victim, marital discord 

between them, and direct threats made by Petitioner on his wife's life. None of Petitioner's 

arguments have any validity. As a threshold matter, Respondent directs the Court's attention to 

the circuit court's comprehensive 30-page order addressing all the issues raised by Petitioner. 

Generally speaking, Respondent notes that the evidence of which Petitioner complains was 
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highly relevant on several fronts, most notably because it was probative of Petitioner's motive 

and intent to kill his wife, did not introduce unfair prejudice because it was directly related to 

(and in fact in many instances "intrinsic" to the subsequent murder), and either was not hearsay, 

or fit within a relevant exception. Moreover, none of the admitted evidence or testimony was 

testimonial, and therefore does not run afoul of the Confrontation Clause. Petitioner's burst-fire 

presentment ofhis evidentiary complaints completely misses the target. 

Petitioner asserts, despite failing to object below, that he was entitled to a jury 

instruction concerning second-degree murder, and both voluntary and involuntary manslaughter. 

Petitioner's failure to object below is enough to dispose of this assignment of error (as this Court 

has repeatedly stated that it will not assess assignments related to jury instructions under the 

Plain Error doctrine) but to the extent the Court determines it is appropriate to consider this claim 

on its merits, it will find Petitioner's claim to be wholly devoid of merit. A defendant is entitled 

to a jury instruction only if there is evidence in the record which supports that charge. The 

defendant's theory of defense - that a third-party shot his wife from over 200 yards away 

meant that he did not introduce any mitigating evidence from which the jury might be able to 

conclude that Petitioner was the perpetrator of the homicide, but that the killing was not 

complete with the required malice or premeditation. In the absence of any such evidence, and 

given that the State introduced from which the jury could infer premeditation, first-degree 

murder was the offense for which a jury instruction was appropriate. 

Finally, Petitioner challenges the sufficiency of the evidence to support his conviction. 

However, it is evident from the record that the State introduced more than enough direct 

evidence related to Petitioner's willingness to harm his wife, and a copious amount of 

circumstantial evidence from which a jury could infer that Petitioner shot her. When this Court 
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engages in sufficiency review, it must evaluate the evidence in the light most favorable to the 

State and credit all reasonable inferences which the jury could made in the State's favor. 

Moreover, reversal is only warranted when the record is entirely devoid of evidence upon which 

a conviction could be based. Applying this standard, there can be no doubt that the evidence 

introduced by the State was sufficient to sustain a first degree murder conviction. 

ARGUMENT 

1. 	 The circuit court did not err when it denied Petitioner's motion to dismiss the 
indictment, because Petitioner failed to establish a prima facie case that the State 
willfully and intentionally obtained the indictment by fraud. 

"Criminal defendants . . . frequently [ seek] to challenge the validity of grand jury 

indictments on the ground that they are not supported by adequate or competent evidence. [Such 

a] contention, however, [usually] runs counter to the function of the grand jury, which is not to 

determine the truth of the charges against the defeQ.dant, but to determine whether there is 

sufficient probable cause to require the defendant to stand trial." State ex rei. Pinson v. Maynard, 

181 W. Va. 662,665, 383 S.E.2d 844, 847 (1989); see also State v. Dailey, 72 W. Va. 520, 79 

S.E. 668, 669 (1913) (explaining that the grand jury is a "tribunal representing the people" that is 

"[e ]ntrusted with the power to say when a crime has been committed, and when a prosecution 

should be begun against the person" and that to permit a "[circuit] court to inquire into the 

legality, or sufficiency, of the evidence on which the grand jury acted, would be to substitute, in 

a measure, the opinion of the court for that of the grand jury, and would ultimately lead to the 

destruction of the grand jury system"). 

In Pinson this Court explained that in nearly all cases "an examination of the evidence 

presented to the grand jury would not be in the interests of the efficient administration of justice 

nor the maintenance of the integrity of the grand jury system." SER Pinson, 181 W. Va. at 666, 

383 S.E.2d at 848; see also Barker v. Fox, 160 W.Va. 749, 238 S.E.2d 235, 235 (1977) 
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(explaining that "there are three pnmary reasons [to] proscrib[e] inquiries into the legal 

sufficiency of evidence considered by grand juries. First, the grand jury serves as the voice of the 

community in calling forth suspected criminals to answer for their alleged misdeeds. This ancient 

function of the grand jury would be undermined by permitting the circuit court to review the 

legal sufficiency of the evidence . . . . Secondly, such a review would produce unacceptable 

delays in criminal proceedings. Finally, in cases where the evidence against the accused is indeed 

insufficient, he can expect to be vindicated of the charges against him by acquittal at trial.") 

Therefore, the rule in West Virginia is that circuit courts do not routinely "peek behind the veil" 

to assess the evidence presented to the grand jury, and specifically that: 

Except for willful, intentional fraud the law of this State does not pennit the court to 
go behind an indictment to inquire into the evidence considered by the grand jury, 
either to determine its legality or its sufficiency. 

Syllabus, Barker, 160 W.Va. at 749, 238 S.E.2d at 235; accord Syl. pt. 2, Pinson, 181 W. Va. at 

663,383 S.E.2d at 845; see also Dailey, 72 W. Va. 520, 79 S.E. at 669 ("Of course an indictment 

ought not to be found upon illegal evidence. But the impracticability of showing that it was 

found upon such evidence renders a plea in abatement or motion to quash on that ground 

improper. "). 

In order to invoke the narrow "intentional fraud" exception, a defendant must make a 

prima facie showing of the State's willful, intentional fraud. Pinson, 181 W. Va. at 666, 383 

S.E.2d at 848 (citing Barker, 160 W.Va. at 753, 238 S.E.2d at 237.). The defendant must do 

more than identify a discrete falsehood or misstatement offered by the State. ld. (holding that 

merely "misleading" testimony does not establish a prima facie case of fraud); see also State v. 

Clark, 64 W. Va. 625, 63 S.E. 402,403 (1908) ("[T]he mere fact that some illegal or improper 

evidence has been received before the grand jury . . . will not invalidate an indictment where 

other legal evidence was received in its support."). Instead, the defendant must specifically 
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describe the nature of the State's fraudulent conduct, see Jarvis v. W Virginia State Police, 227 

W. Va. 472, 481, 711 S.E.2d 542, 551 (2010) (stating that "[i]n all avennents of fraud ... the 

circumstances constituting fraud . . . shall be stated with particularity") and demonstrate that 

"there is 'grave doubt' that the decision to indict was free from substantial influence of [that] 

violation[] ...." Syl. pt. 6, in pa.rt, Pinson, 181 W. Va. at 663,383 S.E.2d at 845; cfMatter of 

Special Apr. 1977 Grand Jury, 587 F.2d 889, 892 (7th Cir. 1978) ("Persons charging 

irregularities in the course of grand jury proceedings must present 'a concrete basis' supporting 

the inference ofmisconduct."); In re Millow, 529 F.2d 770, 774 (2d Cir. 1976) ("Accusations of 

misconduct based on unsupported suspicion or patently frivolous contentions should not be 

deemed 'claims' sufficient to require any further inquiry and thus delay orderly proceedings of 

the grand jury."); 

In his brief, Petitioner identifies four pieces of evidence presented to the grand jury which 

he believes are indicative of the State's fraudulent efforts to obtain an indictment. See Pet. Br. at 

14-16. Each is a statement made by Corporal White ("White"), the officer who was assigned to 

reexamine the evidence in this case in 2014. First is White's testimony that Petitioner's pants 

tested positive for a substance called "LeadFree." Id. Second is White's statement concerning the 

bullet hole discovered in the bathroom floor of Petitioner's house. Id. Third is White's 

representation that Petitioner "shot himself in the leg to try and make himself look like a victim." 

Id. Fourth is a general complaint about White's testimony concerning what the State believed 

was Petitioner's motive - the fact that he did not want Elizabeth to leave him - and statements 

related to a Domestic Violence Protective Order that was initially obtained, then dropped, by 

Elizabeth.ld. 
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Two of these statements - White's comments related to the bullet hole in the bathroom 

floor, and his representation that Petitioner shot himself in the leg in an effort to deceive law 

enforcement - simply are not fraudulent. There is no question that those statements are 

inconsistent with Petitioner's proffered version of events. But witnesses testifying before the 

grand jury proceedings are not precluded from offering testimony inconsistent with the account 

favored by the accused, for obvious reasons. More importantly, the evidence introduced at trial 

particularly the concentration of Petitioner's blood in the bathroom, the trail of blood leading 

from the bathroom to the front door, and the lack of blood on the porch, see (App. Vol. V. at 

124; Vol. VI at 142-43) - lends substantial support to the State's theory that Petitioner shot 

himself in the bathroom in order to deceive law enforcement.4 Accordingly, White's statements 

to that effect cannot be prima facie evidence of fraud, because those statements were reasonable 

inferences drawn from the evidence. 

Similar logic applies to White's reference to the domestic violence petition that Elizabeth 

filed for which she ultimately did not pursue a protective order. Petitioner takes issue with 

White's statement that "[i]n April of 2007, Elizabeth ... obtained a domestic violence petition 

against her husband in which she states a genuine fear . . . she ends that domestic violence 

petition with a stated belief that she fears for her life," (App. Vol. III at 22), because in a 

subsequent hearing before a Family Court judge, Elizabeth stated that she when she initially 

sought filed the petition she was "more angry than fearful" see (id. at 57); see also (App. Vol. I 

4 Petitioner argues in his brief that "the bullet hole alleged to exist in the carpet and flooring of 
the bathroom was not, in fact, a bullet hole." Pet. Hr. at 14. While it is true that the State's 
ballistics expert could not absolutely confirm (at least via the presence of chemical residue) that 
the hole was caused by a bullet, see (App. Vol. VIII at 88), he did say the damage to the wood 
and the size of the hole was not inconsistent with having been caused by a bullet, (id. at 89). 
Most importantly, he did not, as Petitioner's brief intimates, rule out the possibility that the hole 
in the bathroom floor was caused by a bullet. (ld.). 
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at 62). But the fact that Elizabeth ultimately asked a Family Court judge not to issue a protective 

order does not erase the fact that she sought the order in the first place or render inconsequential 

the statements she put into the petition when it was filed. See (App. Vol. II at 27-28) (White's 

testimony that he had "read [Petitioner] th[e] domestic violence petition ... word-for-word" and 

explaining that in the petition Elizabeth had detailed "how [Petitioner] had shoved her around, 

how he had slammed her to the floor, how he had threatened her, how she feared for not only her 

own life but the safety of her kids and even his kids"); see also (App. Vol. I at 62) (family court 

judge's recognition that "Generally[,] Protective Orders are filed ... because people are fearful, 

they're not angry, they're fearful."). This Court has recognized, on numerous occasions, that it is 

common for victims of domestic violence to refuse to cooperate with law enforcement and 

judicial actors or recant their stories and seek to shield the abuser from the consequences of his 

actions. See e.g., State v. Mechling, 219 W. Va. 366, 379, 633 S.E.2d 311, 324 (2006). 

Moreover, White did not attempt to deceive the grand jury with respect to the domestic violence 

petition: he explicitly noted that Elizabeth "went back in and she dropped it." (App. Vol. III at 

28). Thus, while White's testimony about Elizabeth's "fear for her life" might be slightly 

embellished, it was not, as Petitioner suggests in his brief, "contrary to the evidence." Pet. Br. at 

15. Accordingly, his argument that this statement helps establish a prima facie case of intentional 

fraud clearly overreaches. 

Nor can Petitioner's argument find firm footing on the fmal statement he 

identifies. While Petitioner is correct that White inaccurately stated that Petitioner's pants tested 

positive for a substance called "LeadFree," that mistake is understandable given that the pants 

did test positive for "lead wipe." (Id. Vol. VIII at 89-90,93, 112-13). Starting with the admission 

that he was not a ballistics expert, White suggested that the substance found on Petitioner's pants 
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was a cleaning solvent. See (Id. Vol. III at 35) ("[Petitioner's] pants was cut off him ... They 

was collected by our crime scene team, and they was sent to our lab, and ... they tested negative 

for gunshot residue. What they did test positive for, however, was something our crime lab 

referred to as LeadFree. Anybody that hunts and has firearms, you have to clean those firearms, 

do you not? ... Again, I'm no expert, but my cleaning solvents ... contains a substance called 

LeadFree."). Given the technical nature of the term "lead wipe," and taking into account both 

White's admission that he is not a ballistics expert but also that he (as both a police officer and 

avid hunter) does have considerable familiarity with firearms in general, it is completely 

understandable that White might misconstrue this particular piece of evidence. Critically, 

Petitioner offers no explanation or argument why this unfortunate (but not unreasonable) mistake 

is indicative of the willful, intentional fraud which provides the gateway to substantive review of 

the evidence presented to the grand jury. As noted above, the mere fact that a piece of evidence 

or testimony submitted to the grand jury is incorrect does not automatically taint an indictment. 

Clark, 64 W. Va. 625, 63 S.E. at 403 ("[T]he mere fact that some illegal or improper evidence 

has been received before the grand jury ... will not invalidate an indictment where other legal 

evidence was received in its support."); accord United States v. Estes, 793 F.2d 465,466 (2d Cir. 

1986) (holding that ''the mere fact that some incompetent or privileged testimony is heard by a .. 

. grand jury" will not "invalidate an indictment returned by it"). The defendant must do more 

than merely point the finger at such evidence - he must demonstrate that such evidence was 

knowingly presented in an attempt to deceive the grand jury. See Barker, Pinson, supra. Here, 

the readily apparent explanation for White's error is that he, a police officer, engaged in a 

lengthy presentation, misremembered a precise term of art used in an expert's report, and then, 

drawing from his own (not irrelevant, but not directly useful) background, offered some invalid 
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(but not egregious) speculation. Such testimony may be reflective of the adage that "a little 

knowledge is a dangerous thing" but it hardly demonstrates that White's speculation about 

LeadFree was willful fraud, especially when the entirety ofhis presentation is taken into account. 

Other than this particular inaccuracy, the evidence presented by White was credible, relevant, 

and accurate - and, it is worth noting, substantially similar to evidence eventually presented at 

trial. Thus, it would appear that even if the Court determined that the evidence of which 

Petitioner complains was introduced fraudulently, the host of other evidence introduced - which 

was enough to convince a petit jury of Petitioner's guilt beyond a reasonable doubt - would be 

substantial enough to permit the grand jury to return an indictment. See United States v. 

Mechanik, 475 U.S. 66, 67, (1986) (explaining that a "petit jury's verdict of guilty beyond a 

reasonable doubt demonstrates a fortiori that there was probable cause to charge the defendants 

with the offenses for which they were convicted" and therefore holding that the criminal 

conviction under review must stand despite the presence of a prejudicial violation during the 

grand jury proceedings); State v. Bonham, 184 W. Va. 555, 558, 401 S.E.2d 901, 904 (1990) 

(holding that "although the Court believes that the chief investigating officer's testimony was 

improper, the State did introduce substantial legal and competent evidence upon which the grand 

jury reasonably could have found the indictment against the defendant" and therefore the Court 

"cannot conclude that the testimony of the chief investigating officer was so prejudicial as to 

invalidate the indictment") 

2. 	 The circuit court properly admitted evidence involving incidents of domestic 
violence, the couple's general marital discord; and threats Petitioner made 
towards Mrs. Spinks. 

In his second assignment of error, Petitioner challenges the circuit court's admission of 

evidence concerning Petitioner's treatment of Elizabeth in the months preceding her death (i.e., 

16 




through the testimony of Elizabeth's daughter, Michelle, and her sister Catherine See Pet. Br. at 

18-20. Rather than focusing on any particular reason why this evidence was improperly 

admitted, Petitioner's haphazardly addresses the proffered testimony (frequently without 

providing a record citation) interspaced with intermittent and cursory references to the 

Confrontation Clause and the Rules of Evidence. Id. at 18-25.5 In short, Petitioner appears to 

challenge the circuit court's entire conclusion with respect to the State's proffered evidence 

involving domestic violence and marital discord, as well as the testimony concerning a threat 

Petitioner made against Elizabeth just months before her murder. Id. Succinctly, Petitioner's 

claims are without merit; and the circuit court's analysis (as offered in August 7, 2015 order) 

thoroughly explains why all the challenged evidence ultimately admitted was admissible. For 

clarity's-sake, Respondent will address the challenged evidence in sections: First, the evidence of 

domestic violence occurring on (a) April 22, 2007 and (b) November, 2006 and March, 2007; 

Second, the evidence of marital discord; and Third, the threats made by Petitioner to Elizabeth. 

Each section will address the admission of such evidence from both an Constitutional (Sixth 

Amendment) and evidentiary perspective (hearsay, relevancy, and W. Va. R. Evid. 403).6 

a. 	 That testimony offered by Catherine and Michelle regarding the events of April 
22, 2007 was properly introduced at trial. 

5 Respondent is at a loss as to why Petitioner complains about the use of the Domestic Violence 
Petition in the underlying proceedings. (Brief at 19; see also id. at 20). The circuit court very 
clearly excluded this evidence; it was not admissible at trial and was not admitted. ~. 
Petitioner's discussion of the domestic violence petition is, at best, misleading in this appeal. 
6 Respondent submits that the Circuit Court's August 7, 2015 Order on the admissibility of these 
pieces of evidence - which spans thirty (30) pages - contains a ,comprehensive (and entirely 
correct) discussion and application of the law which applies to this challenged testimony. (App. 
at _ through -->. Although this brief offers substantive analysis of each category of evidence 
challenges, the undersigned submits that an examination ofthe circuit court's order by this Court 
would provide a wholly sufficient basis for wholesale rejection of Petitioner's evidentiary 
claims. 
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Testimony relating to specific instances of domestic abuse was properly admitted by the 

trial court. The evidence regarding the events of April 22, 2007 was admissible because it was 

intrinsic to the murder charge (or, alternately, admissible under 404(b) as demonstrative of 

motive and intent); non-hearsay (or, alternatively, admissible hearsay) and did not violate the 

confrontation clause as such statements were non-testimonial in nature. The testimony regarding 

specific instances of domestic abuse occurring in November 2006 and March 2007 was 

admissible under Rule 404(b) and does not implicate the Confrontation Clause. Collectively, this 

evidence was highly relevant under West Virginia Rule of Evidence 401 and given its high 

probative value easily survives the balancing test contained in Rule 403. 

i. 	 Testimony relating to the April 22, 2007 events is intrinsic evidence, or, alternatively 
is admissible under Rule 404(b) to establish motive or intent. 

As an initial matter, the circuit court found that evidence of alleged domestic abuse 

between Petitioner and Elizabeth which occurred a mere six months before Elizabeth's death was 

admissible (in the absence of any other evidentiary or constitutional bar) as "intrinsic evidence." 

August 7 2015 Order (App. Vol. I at 134, 136). "[E]vidence is intrinsic when the evidence of the 

other act and the evidence of the crime charged are inextricably intertwined or both acts are part 

of a single criminal episode or the other acts were necessary preliminaries to the crime charged." 

State v. McKinley, 234 W. Va. 143, 764 S.E.2d 303, 315 (2014) (quoting in part State v. Harris 

and State v. LaRock). That is, because the state's theory of the case was that marital issues and 

domestic violence between Petitioner and Elizabeth provided his motive to kill her, events 

(verbal and physical argument, etc.) were "part and parcel of the proof charged in the indictment 

.... [and such admission] is necessary to a 'full presentation of the case ... or is appropriate in 

order to complete the story of the crime on trial by proving its immediate context or 're gastae.'" 

August 7, 2015 Order (App. Vol. I at 134) (citing, inter alia State v. Bowling, 232 W. Va. 529, 
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527, 753 S.E.2d 27, 45, (2013». Such intrinsic evidence "is not governed by Rule 404(b)." (ld.) 

(quoting State v. Harris, 230 W. Va. 717, 722, 742 S.E.2d 133, 138 (2013». 

Specifically, Catherine and Michelle both testified about an event which took place on 

the night of Michelle's school prom. Michelle borrowed Petitioner's car and Elizabeth spoke 

with both her sister and daughter by telephone because she was concerned that Petitioner would 

be angry about Michelle's about the use of the car. (App. Vol. VII at 168-72 184-88.). The 

testimony from Catherine and Michelle involved these telephone conversations. This evidence is 

intrinsic because it is occurred close in time to Elizabeth's murder and is reflective of the violent' 

relationship between her and Petitioner (i.e., it provides the context in which the state's theory of 

the case occurred: a bad relationship between Petitioner and Elizabeth eventually led to him 

killing her). See Bowling, 232 W. Va. at 547, 753 S.E.2d at 45; McKinley, 234 W. Va. at 156, 

764 S.E.2d at 316 (quoting State v. Hutchinson, 215 W.Va. 313, 321, 599 S.E.2d 736, 744 

(2004) ("We find that the evidence which the appellant challenges on this appeal was merely 

presented as context evidence illustrating why the appellant committed this murder. It portrayed 

to the jurors the complete story of the inextricably linked events of the day and amounted to 

intrinsic evidence."). Indeed, this Court has frequently determined that evidence of prior 

domestic abuse is relevant and admissible in a murder case involving the alleged abuser and his 

victim. See e.g., McKinley, 234 W. Va. 143, 156, 764 S.E.2d 303, 316 (2014) (holding that two 

prior domestic violence incidents involving the accused and his girlfriend were admissible under 

the "intrinsic evidence" doctrine because the "evidence was necessary to place [the victim's] 

death in context with her relationship with [the accused], and to complete the story of the 

violence [the accused] inflicted on her"); State v. Dennis, 216 W. Va. 331,352,607 S.E.2d 437, 

458 (2004) (holding that even when it is not part of a single criminal episode, evidence of 
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domestic violence is often admissible because "it seems doubtful that [certain] case[ s] could 

have been appropriately presented without such background information" and noting that such 

incidents in an accused's past "would satisfy a number of acceptable purposes set forth in Rule 

404(b), including proving motive"); State ex reI. Hutchinson v. Ballard, No. 11-1639,2013 WL 

1632531, at *11 (W. Va. Apr. 16,2013) (memorandum decision) (evidence of two prior alleged 

domestic batteries was admissible to show motive in murder prosecution). 

Alternatively, as the lower court recognized, this testimony would also have been 

admissible under Rule 404(b) in that it was probative of Petitioner's motive and his intent to kill 

Elizabeth. August 7, 2015 Order (App. Vol. I at 138, footnote 22 of order). Even in 

circumstances in which a domestic violence incident is not determined to be so integral to the 

charged crime that it qualifies as "intrinsic evidence," it is usually admissible under Rule 404(b) 

to show motive and intent. See McKinley, 234 W. Va. at 156, 764 S.E.2d at 316 ("The State 

argued below, as an alternative ground, that the domestic violence evidence was admissible 

under Rule 404(b) to show motive and intent. We agree."); cfBishop v. Commmonwealth, 2009 

WL 424989, at * 5 (Ky. Feb. 19, 2009) (memorandum opinion) ("As for previous acts of 

domestic violence committed against the same victim by the defendant, this Court has held that a 

defendant's prior assault of his wife was admissible to prove that the defendant intentionally 

murdered his wife and had a motive to do so. [T]his Court has [also] held where the evidence of 

domestic abuse is not too remote in time and there is evidence linking that physical abuse to the 

defendant, evidence of a pattern of domestic violence by the defendant is admissible in a trial for 

the murder of that same victim.") (citing Benjamin v. Commonwealth, 266 S.W.3d 775, 791 

(Ky.2008); and Jarvis v. Commonwealth, 960 S.W.2d 466, 470 (Ky.l998». 

ii. 	 Testimony regarding the April 22, 2007 events is not hearsay, or, alternatively, 
fits within a hearsay exception provided by the West Virginia Rules of Evidence. 

20 



Testimony related to domestic violence which is admissible as "intrinsic" (or under Rule 

404(b)) must still satisfy the provisions of the West Virginia Rules of Evidence concerning 

hearsay. That is, the fact that evidence is detennined to be intrinsic or admissible because it is 

illustrative of motive does not necessarily pave a pathway to admissibility if that evidence 

contains hearsay or is predicated on hearsay. See generally State v. Maynard, 183 W. Va. 1, 6, 

393 S.E.2d 221, 226 (1990) (recognizing that proffered hearsay that does not fit into a relevant 

exception is inadmissible). Under West Virginia law, "hearsay" is "a statement, other than one 

made by the declarant ... offered in evidence to provide the truth of the matter asserted." W. Va. 

R. Evid 801(c). Hearsay is generally inadmissible unless one of the following three conditions 

are met: (1) The statement is not being offered for the truth of the matter asserted, but for some 

other purpose such as motive, intent, state-of-mind, identification, or reasonableness of the 

party's action; (2) the statement is not hearsay under the rules; or (3) the statement is hearsay but 

falls within an exception provided for in the Rules. See, e.g., Syl. pt. 1, State v. Phillips, 194 W. 

Va. 569,461 S.E.2d 75 (1995) (citing Syl. pt. 1, Maynard, 183 W.Va. 1,393 S.E.2d 221 (1990) 

and Syl. pt. 2, State v. Dillon, 191 W.Va. 648, 447 S.E.2d 583 (1994)).7 

Thus, whether a piece of proffered testimony is admissible under these rules is inherently 

fact-intensive (i.e. what is the purpose of the testimony? Is it hearsay or non-hearsay? If it is 

hearsay, is there an applicable exception?). In the instant matter, Petitioner fails to identify what 

specific testimony he alleges should have been barred under Rule 801; instead, he claims the 

lower court's ruling on hearsay admissibility was "clearly erroneous in light of all of the 

evidence in this case." Pet. Br. at 21 (emphasis in original). This claim demonstrates a 

fundamental misunderstanding of the evidentiary standard governing hearsay. A circuit court 

7 State v. Phillips was overruled by State v. Sutherland, 231 W. Va. 410, 745 S.E.2d 448 (2013), 
on entirely unrelated grounds. 
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cannot simply deem a statement inadmissible due to hearsay unless it considers the specific 

statement at issue. See e.g., State v. Kaufman, 227 W. Va. 537, 555, 711 S.E.2d 607, 625 (2011) 

(Workman, J., concurring) (emphasizing the majority's holding that "a trial court must determine 

the admissibility of each individual declaration or remark"). As discussed, here, Catherine and 

Michelle testified about conversations they had with Elizabeth on April 22, 2007, the night of 

Michelle's prom, in which Elizabeth expressed about Petitioner's reaction to Michelle having 

borrowed (and Catherine having briefly driven) his car. (App. Vol. VII at 168-72 184-88.). 

While Catherine and Michelle are the testifying witnesses, the "declarant" of the testimony is 

Elizabeth (who, is not available to testify, for obvious reasons). While this testimony may 

appear, at first blush, to be hearsay, the statements at issue were not being introduced to attempt 

to establish the truth of the matter (i.e., that Petitioner was actually angry about Michelle and 

Catherine's use of his car), but rather to Elizabeth's state of mind (i.e., that she was worried 

about, and even fearful of Petitioner's response to the situation). Consequently, this testimony is 

admissible because it is not hearsay. Syl. pt. 1, Phillips, 194 W. Va. at. 572,46-1 S.E.2d at 78. 

Alternatively, and as the lower court recognized, Elizabeth's comments to Catherine and 

Michelle were made in "real time," as she was describing the on-going events which gave rise to 

her decision to seek a domestic violence protective order. Hearsay is admissible under a "present 

sense impression" when the declarant is "explaining an event or condition made while the 

declarant was perceiving the event or condition, or immediately thereafter." W. Va. R. Evid. 

803(1). This testimony would also be admissible under W. Va. R. Evid. 803(3) in that it is 

indicative of the declarant's state of mind (Mrs. Spinks was concerned about her husband's 

anger). Here, the proffered testimony fits these exceptions and is alternatively admissible under 

these rules. 
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iii. 	 The introduction of testimony concerning April 22, 2007, does not offend the 
Confrontation Clause because it is non-testimonial in nature. 

It is axiomatic that testimony which is admissible from an evidentiary standpoint may be 

excluded or otherwise rendered inadmissible at trial due to the Confrontation Clause. See 

generally Crawford v. Washington, 541 U.S. 36 (2004). Petitioner appears to suggest that the 

testimony offered about to events of April 22, 2007 raises confrontation issues. However, there is 

no basis for such a claim: As Crawford (and this Court's related jurisprudence) makes clear, the 

Confrontation Clause restricts the admission of only "testimonial statements." "Non-testimonial 

statements by an unavailable declarant . . . are not precluded from use by the Confrontation 

Clause." State v. Kaufman, 227 W. Va. 537, 550, 711 S.E.2d 607, 620 (2011) (quoting State v. 

Mechling, 219 W. Va. at 373,633 S.E.2d at 318). A "testimonial statement is, generally, a 

statement that is made under circumstances which would lead an objective witness reasonably to 

believe that the statement would be available for use at a later trial." Syl. pt. 8, State v. Kaufman, 

227 W. Va. 537, 540-41, 711 S.E.2d 607, 610-11 (2011) (quoting Mechling, 219 W.Va. at 386, 

633 S.E.2d at 313). 

Here, Catherine and Michelle's testimony regarding comments Elizabeth made to them 

about the April 22, 2007 domestic violence issues are "non-testimonial" in nature. It is 

undisputed that Catherine and Michelle are not law enforcement officers; but instead were 

Elizabeth's family members. There is no reason to believe that the conversations Elizabeth had 

with either Catherine or Michelle occurred in such a context that any observer could believe that 

the parties to the conversation though that what was said would later be used in a criminal trial. 
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Thus, the Confrontation Clause cannot provide Petitioner any relief in the instant appeal; the 

statements are non-testimonial in nature.8 

iv. 	 Evidence of specific acts which occurred during the time period of November 
2006 through March 2007 were properly admitted under West Virginia Rule of 
Evidence 404(b). 

The circuit court determined that testimony from Michelle about incidents of domestic 

violence involving Petitioner and Elizabeth in November 2006 and March 2007 were admissible, 

but that testimony regarding Petitioner and Mrs. Spink's relationship that reached back more 

than six months before her death would be inadmissible. August 7, 2015 Order (App. Vol. I at 

159, ~ 5-6). The court further found that testimony from Catherine and Michelle "during the six 

(6) months prior to [Elizabeth's] death shall be admissible in the trial of this matter; provided 

that Michelle makes no mention of criminal charges pending against [petitioner] at that time[.]" 

(ld. '7) (emphasis in original). 

Specifically, Michelle testified that, while she was staying with Petitioner and Elizabeth, 

in December 2006, she witnesses a physical altercation between the two. She also observed an 

incident in March 2007 wherein Petitioner shoved Elizabeth and testified to yelling which could 

be heard through a closed door. See (App. Vol. I at 148). This testimony is admissible because it 

tends show motive and intent under Rule 404(b). See e.g., McKinley, 234 W. Va. at 155, 764 

S.E.2d at 315. Moreover, the circuit court found (as it was required to do), by a preponderance of 

evidence, that the acts or conduct occurred and that Petitioner committed such acts. See 

8 It is notable that the circuit court did, in fact, exclude other pieces of evidence pertaining to the 
April 22, 2007 domestic violence events on the grounds that such testimony would violate the 
Sixth Amendment. This included statements made by Elizabeth to a police officer related to her 
pursuit of a domestic violence protective order because those statements were testimonial in 
nature (i.e., they were made to a law enforcement officer whose primary purpose was to 
investigate the alleged domestic violence complaint). August 7, 2015 Order (App. Vol. I at 140
141). 
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McGinnis, 193 W. Va. at 158-59, 455 S.E.2d at 527-28. Here, there can be little doubt that 

Michelle's testimony in this respect was credible: she was living with Petitioner and Elizabeth, 

when the event occurred, and there it cannot be questioned that Michelle was capable of being 

able to identify her own mother and her mother's husband. See (App. Vol. I at 149).9 

v. 	 Evidence regarding April 22, 2007, March, 2007, and November, 2006 is relevant 
and not unfairly prejudicial. 

Testimony pertaining to the April 22, 2007 event, as well as Michelle's testimony 

regarding the physical fights between Petitioner and Elizabeth in November 2006 and March 

2007, are both highly relevant and not unfairly prejudicial. Evidence is relevant if it has "any 

tendency to make the existence of any fact that is of consequence to the determination of an 

action more probable or less probable than it would be without the evidence." W. Va. R. Evid. 

401. Here, the factual issue for trial was whether or not Petitioner shot and killed Elizabeth (or 

whether she was shot by some unidentified third party). Thus, whether Petitioner had a motive or 

intent to harm (kill) his wife was highly relevant. Clearly, evidence regarding fighting and 

physical abuse in the six months leading up to Elizabeth's death, in addition to testimony about 

physical altercations between the two is relevant to whether Petitioner had motive to and did in 

fact intend to kill Elizabeth. In State v. LaRock, this Court recognized that evidence of a prior 

relationship between a defendant and the victim was relevant and described "evidence of . . . 

prior relationship between the defendant and his [victim]" as "crucial evidence . . . proving 

premeditation." LaRock, 196 W. Va. at 312, n. 27, 470 S.E.2d at 361 n. 27. The takeaway, then, 

is that analogous relationships can be highly relevant as they provide an explanation as to why a 

defendant would engage in criminal conduct against a particular victim. 

9 There are no hearsay or Sixth Amendment concerns regarding this particular testimony because 
they were based upon conduct which Michelle observed firsthand and not upon statements made 
by Elizabeth or any other party. 
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Of course, relevant evidence can be rendered inadmissible after application of the 

balancing test contained in West Virginia Rule of Evidence 403. If the relevance of a piece of 

evidence is "substantially outweighed by the danger of unfair prejudice, confusion of the issues, 

or misleading the jury, or by considerations of undue delay, waste of time, or needless 

presentation of cumulative evidence" a circuit court can properly deem that evidence 

inadmissible, despite its relevance. W. Va. R. Evid. 403. Here, the circuit court relied upon 

McGinnis when conducting the 403 balancing test. (App. Vol. I at 152-53). Succinctly, and as 

the lower court recognized, evidence of Petitioner's prior domestic violence against Elizabeth 

was highly relevant because it provided motive and was indicative of his intent to harm or kill 

her. Second, the evidence came from credible witnesses (including Michelle, who was an 

eyewitness to these incidents). Given the highly probative nature of this testimony, the circuit 

court correctly concluded that any unfair prejudice did not substantially outweigh that probative 

value. Petitioner has failed to offer any meaningful counterargument demonstrating the nature of 

the unfair prejudice, or provide examples demonstrating the purported flaw with the circuit 

court's conclusion. Given the "special deference" given to a circuit court's determination of 

admissibility, Petitioner has utterly failed to carry his burden of demonstrating that the 

incorrectly applied the 403 balancing test. 

b. Evidence of marital discord was properly admitted. 

As a threshold matter, the circuit court summarily rejected the introduction of testimony 

from either Catherine or Elizabeth related to events that happened before 2005, because it 

determined that any such events were "too remote in time to be admissible as intrinsic evidence 

or to be relevant in proving any material fact at issue in this case." (App. Vol. I at 154) (internal 

citations omitted). The court also found that Catherine's proffered testimony regarding 
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statements Elizabeth made to her (namely that Petitioner was very controlling, did not allow 

Elizabeth the freedom to come and go as she pleased, and would get angry with her if her if she 

was away from their house too long) was inadmissible because that testimony were based 

primarily upon Catherine's impressions and inferences, not upon anything she personally 

observed. (Id.). 

The Court permitted Michelle to testify about events related more closely in time to 

Elizabeth's murder. (Id. at 155). Specifically, during the summer of 2007 Michelle lived in a 

camper that sat only a short distance from the Spinks' residence. (Id.) Michelle testified that she 

was with Elizabeth when she went to the Courthouse to obtain divorce documents, and also 

testified to a "couple" fights she overheard involving Petitioner and Elizabeth while she 

(Michelle) was residing in the camper. (Id. at 155). This information, just like the April 22, 2007 

incident and the earlier incidents of domestic violence, qualified as intrinsic evidence because it 

would "seem[ ] doubtful that the case could be appropriately presented without such background 

information." (App. Vol. 1. at 155) (citing State v. Dennis, 216 W. Va. 331, 352, 607 S.E.2d 437, 

458 (20040)). Michelle's testimony relating to these close-in-time events helped the jury 

understand Elizabeth's death in the context of her relationship with Petitioner. As explained 

above, this Court has frequently held evidence of this sort to be admissible. See McKineiy, 

Dennis, supra. 

Like the above-discussed domestic violence testimony, statements made by Elizabeth to 

Michelle in this context must not be violative of the Confrontation Clause. Like the previously 

discussed testimony, Elizabeth's statements in this context were non-testimonial in nature; there 

is no reason to think that Elizabeth believed the conversations she had with (or were overheard 

by) her daughter would subsequently be admitted at a criminal trial. Moreover, the statements are 

27 




not inadmissible hearsay because they wer~ not being used to show the truth of the matter 

asserted, but rather were being admitted to show Petitioner's motive and intent. See Phillips, 194 

w. Va. at. 572,461 S.E.2d at 78; see also (App. Vol. I at 156). Alternatively, such statements 

would be admissible as demonstrating Elizabeth's then-existing state of mind under Rule 803(3). 

That is, insofar as Elizabeth told Michelle that she wanted to divorce Petitioner, that statement 

went to Elizabeth's state of mind (being indicative of the fact that she and Petitioner were not 

getting along). 10 

c. 	 Evidence of a death threat Ms. Cowger overheard Petitioner make to Mrs. 
Spinks is plainly admissible. 

At trial, Michelle was permitted to testify to "threats she heard [Petitioner] make against 

the life of Elizabeth Spinks[.]" (App. Vol. I at 158). Critically, Michelle was not permitted to 

testify about threats she did not personally hear [Petitioner] make[.]" (Jd.). Specifically, Michelle 

testified that on April 22, 2007, she heard Petitioner threatened to kill Elizabeth while the two 

were on the phone. (Jd.). Evidence of threats, or otherwise threatening statements, made by a 

murder defendant against the life the individual they are accused of killing is competent and 

admissible evidence. State v. Berry, 176 W. Va. 291, 293,342 S.E.2d 259, 261 (261) (1986). 

Moreover, this death threat goes to the very heart of the issue in this matter, which was whether 

Petitioner killed Elizabeth. Clearly, evidence that Petitioner affirmative said that he was going to 

kill her is highly relevant, and (for the reasons discussed above) not otherwise rendered 

inadmissible. Accordingly, the circuit court properly admitted that testimony - along with all the 

other evidence and testimony challenged in Petitioner's brief - at trial. 

10 When considering this testimony, the circuit court carefully drew its lines. It prohibited 
Michelle from testifying that Elizabeth wanted to file for divorce when Petitioner "was put in jail 
for some charges he was facing," because the reference to unrelated criminal charges introduced 
unfair prejudicial which Rule 403. (See discussion, supra). 
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3. 	 The circuit court's decision to present only a first-degree murder instruction was 
not an abuse of discretion. 

Although he did not object to the jury instructions used at trial, Petitioner now asks this 

Court to find that the circuit court's decision to offer only a first-degree murder instruction was 

plain error. l1 Pet. Br. at 27-28. His claim finds no succor in the relevant precedent of this Court. 

As threshold matter, this Court has repeatedly stated that challenges to jury instructions 

are not usually cognizable as plain error. See Syl. pt. 3, State v. Gangwer, 169 W. Va. 177, 177, 

286 S.E.2d 389, 391 (1982) ("The general rule is that a party may not assign as error the giving 

of an instruction unless he objects, stating distinctly the matters to which he objects and the 

grounds of his objection."); State v. Milam, 159 W. Va. 691, 702, 226 S.E.2d 433, 441 (1976) 

("there was no objection by the defendant to th[e] language [of the instruction] at the time of trial 

and we will not consider an objection to instructions in the first instance before this Court."); see 

also W. Va. R. Crim. P. 30 (providing that "[n]o party may assign as error the giving or the 

refusal to give an instruction or the giving of any portion of the charge unless that party objects 

thereto before the arguments to the jury are begun" but noting that "[an] appellate court may, in 

the interest of justice, notice plain error in the giving or refusal to give an instruction."). Given 

this authority, and in light of the fact that the instruction given by the circuit court for first-degree 

murder gave an accurate statement of the law, (see App. Vol. VIn at 233-253), Respondent 

invites this Court to reject Petitioner's invocation of the Plain Error doctrine. See Gangwer, 169 

W. Va. at 182,286 S.E.2d at 393 (stating that "the 'plain error' rule, which gives discretion to 

the trial court or this Court to notice plain error in the giving of an instruction, is inapplicable 

where ... the instruction given ... is substantially correct.") (internal citation omitted); cfState 

11 For a detailed discussion of the Plain Error doctrine and the relevant standard that must be 
satisfied, see State v. Miller, 194 W. Va. 3, 18-19, 459 S.E.2d 114, 129-130 (1995). See also 
State v. Collins, 186 W. Va. 1, 10, 409 S.E.2d 181, 190 (1990); State v. England, 180 W. Va. 
342,348,376 S.E.2d 548, 554 (1988). 
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v. Demastus, 165 W. Va. 572, 587, 270 S.E.2d 649, 659 (1980) (explaining that this Court 

"notice plain error if it is necessary to prevent manifest injustice or clear prejudice to a party" but 

holding that a legally accurate instruction is not prejudicial (even ifit is excessive) so long as the 

jury is aware of the necessary elements to convict the defendant for the crime charged). 

To the extent the Court believes Petitioner's claim should be addressed substantively, it 

should reject his claim on the merits. "The question of whether a defendant is entitled to an 

instruction on a lesser included offense involves a two-part inquiry. The first inquiry is a legal 

one having to do with whether the lesser offense is by virtue of its legal elements or definition 

included in the greater offense. The second inquiry is a factual one which involves a 

determination by the trial court of whether there is evidence which would tend to prove such 

lesser included offense." Syl. pt. 1, State v. Jones, 174 W. Va. 700, 701, 329 S.E.2d 65, 66 

(1985). However, in a first-degree murder case where the petitioner's claim is that he should 

have received instructions regarding other forms of homicide, there is no need to engage in the 

first inquiry, because it is well established that second-degree murder and both forms of 

manslaughter are lesser-included offenses of first-degree murder. See e.g., State v. Davis, 205 W. 

Va. 569, 585, 519 S.E.2d 852, 868 (1999) ("It is not necessary to analyze the first step in this 

inquiry because it is settled that involuntary manslaughter is a lesser included offense of 

murder."); State v. Guthrie, 194 W. Va. 657, 671, 461 S.E.2d 163, 177 (1995) ("The jury was 

charged in this case on the offenses of first and second degree murder and the lesser-included 

offenses of voluntary and involuntary manslaughter."). Thus, the pertinent question is whether or 

not there was sufficient evidence introduced at trial to support a verdict on one of the lesser

included offenses. See Syl. pt. 4, State v. Collins, 154 W. Va. 771, 771, 180 S.E.2d 54,55 (1971) 

("Instructions must be based upon the evidence and an instruction which is not supported by 
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evidence should not be given."); Syl. pt. 5, State v. Leonard, 217 W. Va. 603, 604, 619 S.E.2d 

116, 117 (2005) ("Jury instructions on possible guilty verdicts must only include those crimes for 

which substantial evidence has been presented upon which a jury might justifiably find the 

defendant guilty beyond a reasonable doubt.") (per curiam) (citing Syl. pt. 5, Demastus, 165 W. 

Va. 572, 270 S.E.2d 649 (1980». "When there is no evidence to support giving a particular 

instruction the trial court is not obligated to give that instruction." State v. Sapp, 207 W. Va. 606, 

615,535 S.E.2d 205, 214 (2000) (per curiam). 

It is clear from the record that Petitioner's theory of the case was that a third-party shot 

Elizabeth. See e.g., (App. Vol. VIII at 270, 278). The State offered considerable evidence 

designed to demonstrate that Petitioner was not just prone to violence against his wife, but had 

actually threatened to kill her if she tried to leave him. See (App. Vol. VII at 175-94). The State 

also introduced evidence, in the form of Catherine's testimony about the gravestone, (id. at 172), 

Michelle's testimony about the divorce paperwork, (id. at 191-92) and the subsequent testimony 

and exhibition of that paperwork, (id. at App. Vol. VI at 244-47) which indicates that Elizabeth 

was preparing to divorce Petitioner. Given the testimony of Petitioner's threat, and his 

willingness to resort to violence against Elizabeth, the State clearly met its burden of offering 

evidence from which a reasonable jury could infer premeditation. See Guthrie, 194 W. Va. at 

675, 461 S.E.2d at 181 ("[T]here must be some evidence that the defendant considered and 

weighed his decision to kill in order for the State to establish premeditation"). 

Petitioner was, of course, entitled to present a defense predicated on the notion that he 

was not the killer. However, by doing so, Petitioner chose to forgo the introduction of any 

evidence from which the jury could have concluded that Petitioner killed Elizabeth, but did so 

without premeditation. See Guthrie, 194 W. Va. at 676, 461 S.E.2d at 182 (1995) (explaining 
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that first-degree murder reqUIres "premeditation and deliberation" and that "[a]ny other 

intentional killing, by its spontaneous and nonreflective nature, is second degree murder."). 

Similarly, Petitioner did not introduce any evidence that he acted under some mitigating 

circumstance which would have permitted the jury to find him guilty of manslaughter. See e.g., 

Sapp, 207 W. Va. 606, 615, 535 S.E.2d 205, 214 (2000) (per curiam) ("The defendant does not 

claim he was suddenly provoked by something [the victim] said or did; he claims he did not kill 

him, [ someone else] did. Based upon this evidence, an instruction on voluntary manslaughter 

was not warranted."). Thus it is clear that the record lacked any evidence relating to second

degree murder or manslaughter. Accordingly, the circuit court was not required to give such an 

instruction, and certainly did not abuse its discretion when it chose not to offer one. 

4. The evidence proffered by the State was sufficient to sustain a conviction. 

When undertaking review of the sufficiency of the evidence underlying a criminal 

conviction, "[a]n appellate court must review all the evidence, whether direct or circumstantial, 

in the light most favorable to the prosecution and must credit all inferences and credibility 

assessments that the jury might have drawn in favor of the prosecution." Syl. pt. 3, in part, 

Guthrie, 194 W. Va. at 663, 461 S.E.2d at 169. A guilty verdict should be set aside "only when 

the record contains no evidence, regardless of how it is weighed, from which the jury could find 

guilt beyond a reasonable doubt." ld. (emphasis added). As Petitioner concedes in his brief, see 

Pet. Br. at 33, a conviction is reversed only if "no rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt." State v. LaRock, 196 W. Va. 294, 

303,470 S.E.2d 613, 622 (1996). That is not the case here. 

As recounted ad nauseam above, the State introduced significant evidence from which a 

rational jury could have relied in order to satisfy the elements of first-degree murder. The State 
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introduced evidence of Petitioner's violent history and specific threats made toward Elizabeth, 

which provides malice and premeditation. See (App. Vol. VII at 175-94). Despite not introducing 

the actual murder weapon, evidence was offered in the form of Michelle's testimony that 

Petitioner owned firearms consistent with the weapons apparently used in the killing. (ld.). And 

perhaps most powerfully, the State provided a plethora of evidence which thoroughly discredited 

Petitioner's proffered version of events and circumstantially implicated Petitioner. To wit: the 

trajectory and medical experts who opined that it was virtually impossible for Elizabeth to have 

received the wound she did had she been sitting in the manner Petitioner claimed she was at the 

time of the shooting, see (App. Vol. VI at 93-99, 334-49), the conspicuous lack of a blood trail 

running from the supposed site of the shooting (the porch) and the existence of a blood trail 

leading from the interior bathroom back to the front door (which, along with the bullet hole in 

the floor, and high concentration of Petitioner's blood found therein, circumstantially suggested 

Petitioner shot himself in the leg). See (App. Vol. V. at 124; Vol. VI at 52,55, 142, 144-46; Vol. 

VII at 362, 365). Although Petitioner makes much of the fact that no gunshot residue was found 

on Petitioner's hands, the State introduced evidence that Petitioner's hands were noticeably clean 

when he emerged from his home after the arrival of emergency personnel, (Id. Vol. VI at 19, 

141), and put before the jury the Petitioner's unusual (unprompted) request, in the immediate 

aftermath of the incident, to have his hands tested to demonstrate that "didn't shoot no gun." (id. 

Vol. V at 170). 

Acknowledging that this Court must credit all inferences which the jury could have 

drawn from the evidence in favor of the prosecution, there is little doubt that this evidence 

(which constitutes only a fraction of the evidence ultimately admitted) provides the jury with a 

sufficient factual basis to convict. That is, the jury could have inferred from such evidence that 
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the only explanation for Elizabeth's wound pattern was that she was shot at relatively close range 

(not from distance as posited by Petitioner). Given that there was no evidence that anyone else 

was in close proximity to Petitioner's home on the day of the shooting, and that Petitioner owned 

weapons consistent with those used to commit the crime, the jury could have inferred that 

Petitioner was the shooter. That inference could be bolstered by the evidence of efforts taken by 

Petitioner to disguise his involvement, including demonstrably lying about the sequence of 

events, shooting himself in the leg, and cleaning his hands of gunshot residue (and bringing his 

lack of gunshot residue to the attention of law enforcement). Finally, the evidence of prior 

domestic violence and the specific threats toward Elizabeth provided the basis for finding 

premeditation. Thus, there is no question that there was evidence from which a rational jure 

could rely upon when concluding that all the elements of first-degree murder were present. 

Therefore, there was more than enough evidence to sustain a conviction and Petitioner's 

challenge regarding sufficiency must be rejected. 

CONCLUSION 

For the reasons set forth above, this Court should affirm Petitioner's conviction and deny 

his requested relief in its entirety. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 
Respondent, 

By Counsel, 

PATRICK MORRISEY 

ATIORNEY GENERAL 
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