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PETITIONER'S REPLY TO TIIE STATE'S BRIEF AS SET FORTH IN THE STATE'S 

STATEMENT OF THE CASE AND AVOWED FACTUAL BACKGROUND. 


Contained in the State's Statement of the Case and avowed Factual Background, the State 

has very carefully and deliberately selected isolated statements which the State puts forth as if 

such statements were absolutely true and uncontroverted, and at the same time the State ignores 

significant relevant facts that this Court should consider in its analysis of the facts and evidence 

in this case. Proceeding through the State's factual background your Petitioner is specifically 

referring to the following: 

1. 	 "According to Petitioner, he and Elizabeth were sitting on the roofed front porch of their 

home, smoking cigarettes, when a loud sound occurred and Elizabeth clutched her chest." 

Petitioner gave no less than three statements during the investigation of this case in which 

he described the sound as nothing more than that similar to a "firecracker"; 

2. 	 "Petitioner claims that at some point before the first responders arrived (either while 

initially tending to Elizabeth, or after he returned to the porch with a cell phone) he was 

shot in the leg." Petitioner's statements have been consistent that he went inside, located 

a telephone and returned to the porch, and was kneeling by Elizabeth's body when he was 

shot. 

3. 	 "Although the wound was bleeding profusely, multiple witnesses testified that as 

Petitioner exited the residence his hands appeared to be clean and unbloodied." One 

police officer testified that he did not see blood on Petitioner's hands, and no other 

witness testified as is represented by the State; 

4. 	 "While at the hospital, Petitioner gave a voluntary statement during which he described 

his version ofevents surrounding the shooting." The officer taking this statement opined 

that such officer believed that the Petitioner was being truthful; 

5. 	 "During that statement, unprompted, he told the police officer taking the statement that 

'I'd like you to check my hands for powder. .. because I didn't fire no gun.'" The crime 

lab analyst testified that neither the Petitioner nor Elizabeth Spinks had any gunshot 

residue on their hands or any oftheir body or any of their clothing; 

6. 	 "In that statement (as well as in subsequent retellings ofhis version ofevents), Petitioner 

claimed that Elizabeth was sitting on the porch, in a chair with her back to the house, 

when she was shot (purportedly by a third party) from a considerable distance away." 
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Petitioner "claimed" nothing of the sort. Petitioner simply opined that he believed that 

the shot came from a distance and after prompting by investigators, indicated any number 

ofareas from whence the shot could have emanated; 

7. 	 "The medical examiner who autopsied Elizabeth opined that if she (sic) been sitting 

upright when the bullet struck her-and ifthe shot was fired from the distance Petitioner 

claimed in his version of the events-the only way the bullet could have entered and exited 

Elizabeth's body in the manner it did, was if that bullet had been fired 'from the top or 

third or fourth floor of some building or maybe [from an] airplane." The medical 

examiner's opinion was based solely on the assumption that Elizabeth Spinks was seated 

straight up in her chair at the time she was shot. The medical examiner had no evidence 

nor evidentiary support whatsoever for such an assumption and, in fact, through cross 

examination acknowledged such; 

8. 	 "That opinion was reinforced by the State's trajectory expert, who used trigonometry to 

demonstrate that ifPetitioner (sic) had been sitting upright when the bullet entered her 

(and the shot was fired from the distance proffered by Petitioner) the shooter would have 

had to have fired from, at a minimum, several hundred feet above Elizabeth." In the first 

instance, the State's witness again assumed that Elizabeth Spinks had to have been 

sitting upright when there was no evidentiary support for such an assumption. Secondly, 

the Petitioner never proffered any alleged distance. Finally, and only ifthe State's 

witness' assumptions were true, could he render such an opinion; 

9. 	 "However, the trajectory expert also stated that that (sic) the location of the entrance and 

exit wounds on Elizabeth's body could have been the result ofher being shot from a 

much closer distance while she was in a non-sitting posture (such as bent over to tie her 

shoes)." Oddly, the State's witness was willing to assume that Elizabeth Spinks was not 

sitting in an upright position to render opinions for which there was no evidentiary 

support whatsoever such as "her being shot from a much closer distance" but the State 

would have the Court believe that Elizabeth Spinks could not have been in any position 

other than an upright sitting position when exploring any other theory; 

10. "The State also elicited testimony that there were no bullet holes in the roof covering the 

porch, and that it was not possible that a bullet fired from a significant distance could 

have traveled along a flatter trajectory and struck Elizabeth (when she was in a non
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sitting positio~ because that bullet would have had to pass through surrounding homes." 

While it is true that there were no bullet holes in the roof of the porch there were bullet 

holes in the wall behind where Elizabeth Spinks had been seated, and two (2) .223 caliber 

spent bullets were located, one on the porch and one inside the house. Additionally, 

several witnesses were called by the State who were at the school and heard the very loud 

and very close report ofa :firearm. The jury, upon jury view, had an unobstructed view 

from the school to the front porch of the Spinks' residence, and a bullet fired from that 

location would not have had to "pass through. surrounding homes"; 

11. "Testimony from witness (sic) who were either inside or close to the nearby elementary 

school (the location from which Petitioner suggested the lethal shots had been fired) was 

that there was a delay of approximately five minutes between when they heard the initial 

shot and when they heard the later one." The witnesses from the school testified to 

varying lengths of time between the "shots." The witnesses were consistent that the shots 

were "very loud and very close" and, no witness could put an exact time on the delay 

between the shots; 

12. "Also, while some ofthe witnesses were unable to speculate about from where the shots 

were :fired, others intimated that they came from the direction of ( even inside) Petitioner's 

home, not from the school or surrounding vicinity." The one consistent point ofthe 

testimony of the witnesses at the school was that the shots were ''very close and very 

loud." Additionally, witnesses at the school likewise testified as to how their attention 

had been drawn to a ''white pickup truck" in the vicinity ofthe school at the time ofthe 

shots. Such was consistent with Petitioner's identification ofa white pickup truck in the 

area of the school and the fact that the appearance of such truck at such time of day was 

an oddity; 

13. "The State also introduced evidence that there was a significant amount of Petitioner's 

blood inside the house, on the floor of the bathroom and that there was an apparent bullet 

hole in the floor of that bathroom." The existence ofan alleged bullet hole in the 

bathroom floor was unquestionably resolved during the trial of this case. In the first 

instance, there was no hole in the carpet that over-Iayed the area where a hole was found 

in the subfloor. All testing by the crime lab confirmed that the hole in the subflooring 

was in fact not a bullet hole. Metal detector examination of the ground underneath the 
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bathroom yielded no bullet. No weapon located in the Spinks' residence had been fired 

recently. Petitioner had no gunshot residue, or any related materials whatsoever on any 

portion ofhis body or clothing. Contrary to the testimony of the crime lab scientist the 

investigating police officers identified "bullet holes" in the bathroom floor, in an interior 

wall and through a plastic chair on the porch; 

14. "Moreover, numerous witnesses testified that although there was no trail ofblood leading 

from the porch into the house, there was a trail ofblood inside the house, which 

originated in the bathroom and lead to the front door." The Petitioner's blue-jeans were 

introduced into evidence and such were entirely soaked with blood. The Petitioner's 

statements were consistent that he, once shot, immediately ran into the house and 

retrieved a weapon"and went into the bathroom. No witness could testify that any blood 

trail "originated in the bathroom and led to the front door"; 

15. "Catherine testified that she knew Elizabeth was going to divorce Petitioner, and that is 

why Catherine had the name on Elizabeth's gravestone changed to reflect Elizabeth's 

maiden name." There was absolutely no evidence whatsoever that the Petitioner had any 

knowledge ofany kind that "Elizabeth was going to divorce Petitioner." The 

uncontradicted testimony introduced at trial by the State was that the divorce packet had 

been hidden under the seat covers ofElizabeth Spinks' vehicle; 

16. Michelle testified about several fights between Elizabeth and Petitioner which she had 

personally observed, including several instances in which Petitioner struck or was 

otherwise, was (sic) physically aggressive toward Elizabeth." Michelle did not testify 

about "several fights" between Elizabeth and Petitioner. Michelle did not testify about 

several instances in which Petitioner struck or was otherwise physically aggressive 

toward Elizabeth. Michelle testified she heard "arguments" and witnessed one occasion 

when Petitioner struck Elizabeth in the arm; 

17. "Finally, Michelle stated that Petitioner owned several handguns, including .22 caliber 

and .9 millimeter pistols (that is, weapons consistent with the round used to kill Elizabeth 

and injure Petitioner) which he usually kept in his truck-not in the gun cabinet inside 

Petitioner's home." No evidence whatsoever of any such handguns was ever discovered 

nor introduced by the State. No recently fired weapons ofany kind were found in the 

Spinks' residence or the immediate surrounding area although numerous state troopers, 
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including a crime scene team, spent almost nine hours searching the Spinks' residence 

and the surrounding area. Finally, there was no testimony whatsoever that a .22 caliber 

or a .9 millimeter bullet was or is "consistent with the round used to kill Elizabeth and 

injure Petitioner"; 

PETITIONER'S REPLY TO THE STATE'S SUMMARY OF THE ARGUMENT 

In the State's summary of the argument the State presents a highly enthusiastic statement 

as to the nature and duty of the Grand Jury. The true "accusers" in a Grand Jury proceeding are 

in fact the State embodied by the Prosecuting Attorney and the witnesses which in this case was 

Corporal White. In the first instance, as demonstrated in the Petitioner's original brief filed in 

this matter and from the record of the proceedings before the Circuit Court ofNicholas County, 

it is absolutely clear that not only "some ofthe evidence put before the Grand Jury was 

incorrect" or "that the State's evidence was arguably misleading is insufficient", Corporal White 

misrepresented several critical portions ofhis testimony before the Grand Jury. Additionally, the 

entire basis for Corporal White's involvement in the investigation from the outset was based on 

an entirely false representation by the Prosecuting Attorney ofNicholas County. The 

Prosecuting Attorney ofNicholas County represented in a letter that "new evidence" had been 

discovered when, in point of fact, Corporal White subsequently testified that no such new 

evidence was ever discovered nor pursued by him. He simply reviewed the file and re

interviewed a couple of witnesses. 

Furthermore, in the State's summary of the argument the State merely sets forth in 

conclusory terms that Petitioner's arguments as to the improper introduction of the domestic 

violence, marital discord and threat evidence has no validity. The State relies upon the Trial 

Court's Order and is clearly impressed with the size of such Order. Petitioner contends that at 

the trial of this case the State lacked any evidence whatsoever to establish any motive in the 

Petitioner to kill his wife. One incident of domestic violence almost seven months prior to the 

incident wherein the alleged victim later recanted and where no witness saw any evidence 

whatsoever ofdomestic violence did not and does not establish motive. Additionally, a couple 

of "arguments" between spouses hardly qualifies as motive for murder. 

As to the State's perfimctory dismissal ofPetitioner's argument relative to lesser included 

offenses the State clearly ignores the significant evidence elicited during the trial of this case 
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challenging motive and premeditation. The State simply lacked such evidence and failed to 

establish such evidence except in the spurius manner addressed above. 

In sum, the State's summary ofargument is essentially a rehash ofthe State's theory of 

the case which highlights the assumptions and speculation of State witnesses and ignores 

uncontradicted facts and evidence that was introduced at the trial ofthe case. 

PETITIONER'S REPLY TO THE STATE'S ARGUMENT 

1. 	 The Petitioner agrees with the State that it is the rare case indeed where a reviewing Court 

"either Circuit Court or Supreme Court" should go behind an indictment and examine the 

evidence presented before a Grand Jury. However, in the instant case, the indictment is 

based solely on the testimony of one witness, Corporal White. At the trial ofthis case it was 

clearly established that Corporal White unquestionably misled the Grand Jury, testified to 

matters about which he had no knowledge and matters that were clearly wrong. It was 

clearly established at trial that the very investigation of the Petitioner and the Grand Jury 

presentment was based upon a complete falsehood as contained in the letter from the 

Prosecuting Attorney ofNicholas County to the West Virginia State Police. Such letter 

clearly misrepresented that new evidence had been discovered when, in fact, no new 

evidence had been discovered. Your Petitioner contends that the Prosecuting Attorney of 

Nicholas County fabricated the existence ofalleged new evidence; specifically requested 

Corporal White to investigate; and, Corporal White thereafter intentionally misled the Grand 

Jury to obtain the result desired by the Prosecutor-the indictment ofyour Petitioner. There 

can be no clearer case of ''willful, intentional fraud" which would have permitted the 

Nicholas County Circuit Court and would permit this Court to rectify the misuse and abuse 

of the Grand Jury to protect the sanctity and correctness ofthe Grand Jury procedure. Barker 

v. Fox 160 W.Va. 749238 S.E. 2 d 235 (W.Va 1977). 

In its brief the State argues that two portions ofCorporal White's sworn testimony before 

the Grand Jury, specifically his testimony regarding the bullet hole in the bathroom floor and his 

representation that Petitioner shot himself, was simply not fraudulent. The State further contends 

that this sworn testimony by Corporate White was "inconsistent with Petitioner's proffered 

version ofevents." It is not that such statements were inconsistent with the Petitioner's version 

ofevents, they were flatly wrong according to the testimony introduced at trial from the State's 
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own witnesses. There was no bullet hole in the bathroom floor. The State's laboratory scientist 

testified that the hole in the bathroom floor was inconsistent with that ofa bullet and that no 

scientific laboratory tests indicated that it was a bullet hole. Incredibly, the carpet over-laying 

the alleged bullet hole did not even have a hole through it. All ofthis information was available 

to Corporal White prior to his testimony before the Grand Jury. However, Corporal White 

determined to proceed with such false testimony. Additionally, the State attempts in its footnote 

to argue the State's ballistics expert's testimony regarding the alleged bullet hole. In this regard, 

the State's ballistic expert testified that the larger portion ofthe "hole" was on the top of the 

piece of subfloor, and as such the bullet would have had to been fired from underneath the floor. 

The State engages in and attempts to point to other evidence which is simply consistent with the 

State's theory but does not and cannot justify the false identification ofa bullet hole by 

Corporate White. 

With regard to Corporal White's testimony that Petitioner shot himself in the leg as 

described by the State was not the extent ofthis false testimony. Corporal White explained, 

under oath, to the Grand Jury that Petitioner's pants tested positive for a substance called 

LeadFree which he explained, under oath, was a substance used to wipe off evidence of gunshot 

residue or lead wipe. There was and is absolutely no basis for such a statement as the same is 

absolutely false. Corporal White invented the presence ofLeadFree on Petitioner's pants. 

Thereafter, the State addresses Corporal White's statements regarding the domestic 

violence petition. In this instance the State would have the Court ignore the fact that Corporal 

White was aware that Elizabeth Spinks exhibited no physical signs whatsoever ofdomestic 

violence before the investigating officer, there were no witnesses whatsoever to the alleged 

domestic violence and that Elizabeth Spinks clearly stated that she was angry when she 

obtained the domestic violence petition. In justification thereof the State argues that Corporal 

White simply"embellished." Again, Corporal White was testifying not to the truth and to the 

evidence that he had, but to the State's theory or proposed theory of the case. 

Finally, the State's attempts to argue that Corporal White misconstrued the evidence 

regarding his testimony relating to LeadFree offers somewhat disingenuously that Corporal 

White confused LeadFree for lead wipe. However, Corporal White did not testify as to the mere 

presence ofLeadFree, but he described what LeadFree is, that it is a "cleaning solvent" and that 

"Anybody that hunts and has firearms, you have to clean those firearms, do you not?" For the 

7 




Court's edification lead wipe is the technical term utilized by ballistic experts to describe the 

microscopic ''wipe'' of a lead bullet when it passes through another object. As the bullet passes 

through another object the lead literally wipes off on the edges of the hole that the bullet makes. 

Quite to the contrary LeadFree is in fact a substance that is used to remove lead and lead wipe. 

This was simply not a "slip ofthe tongue"; it was an intentional statement made under oath 

specifically designed to mislead the Grand Jury and indicate guilt on behalf of the Petitioner. 

Given that the entire basis of the investigation by Corporal White which led to the 

presentment before the Grand Jury was false, coupled with the false and intentionally misleading 

testimony before the Grand Jury, such clearly demonstrates willful, intentional fraud. See 

generally Barker v. Fox 160 W.Va. 749,238 S.E. 2d 235 (W.Va., 1977); State v. Leyton 732 

S.E. 2d 740 189 W.Va 470 (W.Va., 1993); State v. Bonham 184 W.Va 555,401 S.E. 2d 901 

(W.Va, 1990). 

2. 	 The State belies its position as to the nature ofthe domestic violence, marital discord and 

threat evidence in various ways in its Response. Specifically, the State makes statements 

such as " ... evidence concerning Petitioner's treatment ofElizabeth in the months 

preceding her death" improperly suggesting that the evidence at trial consisted of 

evidence of frequent occurrences of"maltreatment" ofElizabeth Spinks by the Petitioner 

during the months preceding her death, and by attempting to assail Petitioner's references 

to the domestic violence proceedings. Indeed, the Circuit Court disallowed the 

introduction ofthe domestic violence petition but nevertheless allowed testimony 

surrounding the event giving rise to the filing of the domestic violence petition. 

Petitioner's challenge to such ruling is based on the fact that the Court simply ignored the 

fact that when Elizabeth Spinks appeared before the Family Law Judge ofNicholas 

County she told the Family Court Judge that she had not been scared (as represented in 

the petition and in the testimony), that she had simply been "angry". This statement by 

Elizabeth Spinks clearly nullified any and all testimony relating to the events giving rise 

to the domestic violence petition and should have been likewise excluded by the Court. 
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Additionally, the State argues in its Response that such evidence" ... was admissible 

because it was intrinsic to the murder charge (or, alternatively, admissible under Rule 404(b) as 

demonstrative ofmotive and intent); non-hearsay (or, alternatively, admissible hearsay) and did 

not violate the confrontation clause as such statements were non-testimonial in nature." The 

Petitioner contends that such a statement by the State simply confirms Petitioner's allegation 

that the Court's Pretrial Order analyzing such evidence was, in fact, in error. This is 

particularly true given that the State held the Court's Order in such high regard praising the 

sacrosanct nature of such Order and in the foregoing statement the State diverges from such 

position and argues alternatively for the validity of the disputed evidence. 

Thereafter, the State makes the simple statement that the "Testimony relating to the April 

22, 2007 events is intrinsic evidence, or, alternatively is admissible under Rule 404(b) to 

establish motive and intent." The State continues by then providing generic citations from the 

Court's Order ofAugust 7, 2015 and various West Virginia Supreme Court cases that simply 

speak in general terms regarding such evidence being "inextricably intertwined" and "necessary 

preliminaries" and "part and parcel of the proof charged" and "a full presentation of the case" 

opining that such evidence is in fact intrinsic without (just as the County Prosecutors did below) 

giving a sound and reasoned basis how the events ofApril 22, 2007 actually accomplished these 

feats. 

Again, and contrary to the State's devotion to the Trial Court's August 7,2015 Order, the 

State argues alternatively that such evidence was admissible under Rule 404(b) as being 

"probative ofPetitioner's motive and his intent to kill Elizabeth." Certainly the problem with 

such an argument lies in the fact that the witnesses that testified at trial did not see the event, did 

not see any evidence of the event and when called upon to explain what had happened on that 

date Elizabeth Spinks told the Family Law Judge that she had been simply angry at the 

Petitioner, not scared, nor injured. As such, these undisputed facts when considered under a 

404(b) analysis do not justify the admission ofsuch evidence under Rule 404(b). 

Likewise, the State's position that the statements ofElizabeth Spinks made on the night 

ofApril 22, 2007 were not hearsay as they were "present sense impression" and that Elizabeth 

Spinks"... was describing the on-going events which gave rise to her decision to seek a 

domestic violence protective order." With such argument, the State is asking that this Court 

simply ignore (as the Trial Court seemed to do) the fact that Elizabeth Spinks recanted her 
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statements which were introduced at the trial of this case. As is often said in situations such as 

this, "one cannot un-ring the bell" and to argue now that the statements ofElizabeth Spinks 

testified to at trial by other witnesses as to what she said, full well knowing that the declarant 

within a minimal amount oftime (the next day) recanted such, makes such testimony so 

unreliable that it could never be considered an exception under the hearsay rule. The Petitioner 

clearly takes the position that none of this evidence from these witnesses regarding alleged 

domestic violence, marital discord and/or death threat evidence passes muster as intrinsic 

evidence, Rule 404(b) evidence or exceptions under the hearsay rule. These were all 

questionable and isolated incidences presented in an attempt to establish that the Petitioner had 

formed the requisite motive to murder his wife. However, the Trial Court should have never 

allowed this evidence in trial as it established a false impression in the mind of the trier of fact 

which was highly prejudicial to this Defendant. Clearly, the State presented no evidence 

whatsoever that the Petitioner had any knowledge ofany kind, from any source that Elizabeth 

Spinks had any plans for divorce. However, the Court allowed the introduction ofa divorce 

packet that was found hidden under the seat covers ofElizabeth Spinks' vehicle after the 

Petitioner himself sold that vehicle. Nonetheless, it was the prejudicial effect ofthese pieces of 

evidence which misled the Jury into believing that the Defendant did in fact know that his wife 

planned to divorce him and that this was part ofhis motive for the murder of his wife. Such was 

not and is not the case. 

3. 	 As stated in Petitioner's initial brief filed herein Petitioner could not locate the discussion 

between Counsel and the Court relative to the instruction ofthe Court as to the potential 

verdicts of the Jury in the record of these proceedings. However, Counsel as Officers of 

the Court, represented in Petitioner's brief and again here that such conversation was 

undertaken. Unfortunately, at times matters which are stated and discussed in the 

courtroom are not reduced to the record. However, this does not mean that such did not 

occur. Both Counsel for Petitioner have a distinct recollection of the Court's statement 

that this appeared to be a "all or nothing case," and that lesser included offense 

instructions would not be necessary. Likewise, in response to this statement by the Court 

both Counsel specifically recall discussing with the Court that such was not the case and 

that lesser included offenses should be offered to the Jury. Nonetheless, even without 

this Court accepting the representations ofCounsel as to their joint recollection of their 
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discussion with the Court relative to the giving of the lesser included instruction, the 

Petitioner relies upon the plain error rule. 

In this regard, the State concedes in its Response Brief that other forms ofhomicide are 

in fact lesser included offenses offrrst degree murder. It is only with the second part ofthe well 

established analysis as to the giving of lesser included instructions that the State disagrees with 

the Petitioner. In this regard, the State takes the position that there was not sufficient evidence 

introduced at trial to support a verdict on one ofthe lesser included offenses. As such, the State 

asks .that this Court simply accept the theory ofthe State, specifically as it relates to motive and 

disregard the evidence that was presented at trial. The Petitioner will not belabor this further as 

it is discussed hereinabove. The Petitioner would also direct the Court's attention to the absence 

ofany form of evidence introduced at trial relating to premeditation. The Petitioner contends 

that no evidence whatsoever was introduced at the extended trial of this case as to any 

premeditation on behalf ofthis Petitioner. Certainly, the State would argue that there was 

evidence ofpremeditation and even states that, " ... a reasonable Jury could infer premeditation." 

Thereafter, the State quoting from State v. Guthrie, 194 W.Va. at 675, 461 S.E. 2d at 181, ''there 

must be some evidence that the Defendant considered and weighed his decision to kill in order 

for the State to establish premeditation." Again, the State looks only to the theory and not to the 

evidence. It is interesting to note that again in response to Petitioner's allegations the state refers 

to the divorce packet that was introduced into evidence at the trial of this case in the complete 

and utter absence ofplacing any knowledge whatsoever in the Petitioner that he had any 

knowledge ofany kind, from any source that Elizabeth Spinks planned to divorce him or even of 

the existence of the divorce packet. 
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" 


CONCLUSION 

In conclusion, your Petitioner prays that the Court grant the relief prayed for in his 

original Petition filed herein, and that he be granted such other relief as this Court may deem 

PAUL DARREN SPINKS 

By Counsel 

proper. 
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