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ASSIGNMENTS OF ERROR 

I. 

The trial Court erred in failing to grant Defendant's Motion to Dismiss the 

Indictment and Defendant's Motion to Recuse the Nicholas County Prosecuting Attorney 

or to require an evidentiary hearing on the issues raised by the Defendant's Motions when 

Defendant's Motions as well as the Grand Jury testimony and evidence available to the 

State, prior to trial, demonstrated both prosecutorial misconduct and willful, intentional 

fraud had substantially influenced the Grand Jury's decision to indict. 

(Counsel advises the Court that this Assignment ofError combines Assignments 

ofError numbers one (1) and two (2) ofPetitioner's Notice of Appeal.) 

ll. 

The trial Court erred when it permitted, by the Court's Order ofAugust 15,2015, 

the State to introduce evidence of alleged domestic abuse, alleged marital discord and 

alleged threats between the Defendant and the Defendant's wife (the victim) into the trial 

of this case. 

(Counsel advises the Court that this Assignment ofError combines Assignments 

ofError numbers three (3) and four (4) of Petitioner's Notice of Appeal.) 

m 

The trial Court erred when it sua sponte determined that "this is an all or nothing 

case" and that the Court did not instruct the jury nor include on the verdict form given the 

1 




jury, the lesser included offenses of Second Degree Murder, Voluntary Manslaughter and 

Involuntary Manslaughter. 

IV. 

The Trial Court erred by allowing the case to proceed to the jury and by not 

granting the Defendant's Motion for Judgment of Acquittal when the evidence presented 

at trial by the State was wholly insufficient and inconsistent to convince a reasonable jury 

of the Defendant's guilt beyond a reasonable doubt when viewed in the light most 

favorable to the State as to all of the essential elements of the crime charged. 

(Counsel advises the Court that this Assignment ofError combines Assignments 

ofError numbers six (6), seven (7) and eight (8) ofPetitioner's Notice of Appeal.) 

v. 

The cumulative effect of all error assigned herein denied this Defendant a fair 

trial. 

VI. 

All other error apparent upon the face of the record herein. 
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STATEMENT OF THE CASE 

At or around noon on Wednesday. October 31.2007. the Defendant. Paul Darren 

Spinks was at home with his wife, Elizabeth Ann Spinks at their residence located at 156 

Anvil Drive, Birch River, Nicholas County, West Virginia. According to the Defendant, 

he and his wife were seated on their front porch, smoking, when he heard what he 

described as a firecracker sound, at which point, his wife, Elizabeth Ann Spinks, 

sustained a fatal gunshot wound to her upper chest area. The Defendant stated that he 

went in the house to retrieve a telephone and while contacting 911, he likewise sustained 

a gunshot wound to his left thigh. (page 184, Day 2) 

In response to the 911 call placed by the Defendant, numerous emergency 

personnel and law enforcement officers arrived on the scene at the Spinks' residence 

within a very short period of time. (911 call received 1 :06 p.m.). (page 136, Day 2) 

Immediately upon arrival on scene by law enforcement the scene was secured and the 

Defendant was transported by helicopter as a result of the gunshot wound that he 

sustained. From and after the point in time when the scene was secured, the Spinks' 

residence remained under the control oflaw enforcement, who very quickly obtained a 

search warrant therefor. Numerous police officers were involved in the investigation of 

the scene and collection of evidence and at approximately 4:15 p.m., West Virginia State 

Police Troop 6 Crime Scene Response Team arrived at the Spinks' residence and 

conducted a detailed crime scene investigation and collection ofevidence for the next 

four (4) hours. The Crime Scene Response Team photographed the entire scene, 

conducted an extensive search of the residence, the curtilage, and all contents thereof and 

collected numerous items of evidence. The Crime Scene Response Team departed the 
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scene at approximately 8: 15 p.m. on that date. Thereafter, an extensive criminal 

investigation was undertaken by the West Virginia State Police including the taking of 

statements ofseveral persons including two (2) statements of the Defendant. Also, a 

number of forensic examinations were undertaken by the State Police and the State 

Crime Lab. No recently fired weapons were located in or about the residence, no 

gunshot residue was present on either the body ofElizabeth Ann Spinks nor on the 

Defendant, and no person was arrested or charged with any crime related to the death of 

Elizabeth Ann Spinks or the shooting of the Defendant as a result of this investigation. 

After a significant period of time passed without an arrest, this matter became 

what is referred to as a "cold case." Thereafter the investigation into these shootings 

remained in that status until on or about the 161h day ofJune, 2014 when the then 

Prosecuting Attorney ofNicholas County, James R Milam, IT authored a letter directed 

to the West Virginia State Police stating that, 

" ... the case went cold due to lack ofleads and evidence." 
and, "due to evidence which has come to light in another 
murder in the Birch River area, I believe with additional 
investigation, we might be able to uncover the rest of the 
story and solve this case." (Day 4, Page 283). 

As a result of this letter, Corporal Daniel Paul White of the West Virginia State 

Police was assigned to this case and according to Corporal White, he reviewed the police 

report and discussed the matter with the officer who was originally in charge of the 

investigation; he conducted some measurements; took some statements; and, resubmitted 

a number of items of physical evidence to the State Crime Lab. (Day 4, Page 202). 

Corporal White also took another statement from the Defendant and examined the 911 

recording and certain telephone records of the Defendant. 
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Thereafter, Corporal White was called before the Nicholas County Grand Jury on the 

9th day of September, 2014. Interestingly, based upon the limited investigation conducted 

by Corporal White once an Indictment had been returned it was only at that point that 

Corporal White requested that a number ofthe items of physical evidence collected from 

the Spinks' residence on October 31, 2007 be resubmitted to the State Crime Lab for 

further and additional testing. Nevertheless, in his appearance before the Grand Jury on 

September 9,2014, Corporal White testified with certainty as to a number of issues about 

which he only had limited experience, limited expertise (if any) and no evidence. 

However, based upon the testimony of Corporal White the Grand Jury returned a True 

Bill Indictment for a felony against the Defendant. At no point in this case has any 

evidence discovered from any other crimes in Nicholas County been identified by the 

State nor particularly by Corporal White. Corporal White simply performed a few minor 

tasks that he thought were relevant and appeared before the Grand Jury. As a matter of 

fact, Corporal White's most significant concern related to his investigation dealt with the 

statements and reenactments by the Defendant. However, at the hearing held on June 12, 

2015, Sgt. Clendenin, the original investigating officer testified that there was no 

evidence inconsistent with the reenactment performed by the Defendant relating to the 

events of the day ofthe shooting. (See transcript 6/12/15 at Page 44). 

Despite the significant investigation conducted following the events of October 31, 

2007 and despite Corporal White's limited investigation conducted almost seven (7) years 

later, Corporal White was the only witness called to testify before the Grand Jury on 

September 9,2014. Corporal White's testimony before the Grand Jury is appropriately 

characterized as speculative, biased, outcome directed and predominately based on 
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incorrect and outright false statements made by Corporal White to the Grand Jury. 

Corporal White was likewise "assisted" in presenting his improper and false testimony to 

the Grand Jury by Nicholas County Prosecuting Attorney James R. Milam, II. Corporal 

White was allowed to render numerous opinions before the Grand Jury for which he was 

not qualified to render. For example, he testified as to blood spatter evidence (p. 11), 

bullet trajectory (p. 12), physiology (p. 14), forensics (p. 15), bullet trajectory and 

characteristics (p. 16), physics (p. 18), psychology (p. 26), and he was permitted to render 

legal conclusions (p. 29). Further, Corporal White was permitted to make outright 

misrepresentations before the Grand Jury wherein he testified that there was a bullet hole 

in the floor of the bathroom (p. 15) and the existence of"a substance called LeadFree" (p. 

35). Finally, although Corporal White's testimony with regard to alleged domestic 

violence and alleged marital discord may arguable have been areas of inquiry relative to 

the alleged motive ofthe Defendant, Corporal White improperly, and without any 

evidentiary basis whatsoever accused the Defendant of arson in the burning of his home 

where Corporal White testified that: "you can bum the house, but he didn't get rid ofthe 

porch. My victim was shot on the porch." (p. 16). 

Nevertheless, based upon this testimony, the Grand Jury returned a True Bill 

Indictment against the Defendant, Paul Darren Spinks, for Murder in the death of his wife 

Elizabeth Ann Spinks. Thereafter, the Defendant was committed to bond and this case 

proceeded. The Defendant filed with the Court preliminary pretrial motions, specifically, 

a Motion to Recuse, a Motion for Dismissal due to unnecessary pre-indictment delay and 

a Motion to Dismiss Indictment. These Motions were the subject of a non-evidentiary 

hearing held before the Court on the 16th day of January, 2015 and were denied by the 
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Trial Court's Order ofMarch 20,2015. Also, at the hearing held on January 16,2015, the 

Trial Court conducted an evidentiary admissibility hearing as to the admissibility of the 

Defendant's two (2) statements and as to the validity of the State's search warrant 

obtained for the Spinks' residence. These issues were likewise addressed in the Court's 

Order ofMarch 20, 2015. 

The Court also held a non-evidentiary hearing on March 6, 2015 upon several pretrial 

motions ofthe Defendant dealing with introduction ofcertain evidence, specifically 

evidence regarding a polygraph examination taken by the Defendant, the Domestic 

Violence Petition filed by the victim against the Defendant, alleged inconsistencies in the 

Defendant's three (3) statements and introduction ofa divorce packet found in the 

victim's automobile. The Court entered an Order on March 27, 2015 granting 

Defendant's Motion with regard to polygraph evidence, granting the Defendant's Motion 

as to the Domestic Violence Petition unless admitted under Rule 404(b), held in abeyance 

Defendant's Motions regarding alleged inconsistencies in the Defendant's statements and 

evidence of the divorce packet until trial. 

The State also filed a certain Motion to admit intrinsic evidence of domestic abuse 

which requested that the Court rule as admissible the documents relating to a Domestic 

Violence Protective Order issued on April 22, 2007 to Elizabeth Ann Spinks and against 

the Defendant; a divorce packet partially completed by Elizabeth Ann Spinks as 

Petitioner against the Defendant, found after the death ofElizabeth Ann Spinks in her 

vehicle; certain testimony ofKatherine Gregory, the sister ofElizabeth Ann Spinks, 

regarding the marital relationship between Elizabeth Ann Spinks and the Defendant; the 

testimony ofMichelle Cowger, the daughter ofElizabeth Ann Spinks, with regard to the 
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marital relationship and alleged domestic violence between the Defendant and Elizabeth 

Ann Spinks; and, to permit the expert testimony of Sgt. Mike Lynch ofthe West Virginia 

State Police concerning domestic abuse. Based upon such Motion the Court convened an 

evidentiary hearing thereon on June 12,2015 and subsequently entered an extensive 

Order ruling upon all issues raised at the June 12,2015 hearing, dated August 7,2015. In 

essence, the Court's Order of August 7,2015 allowed the State to introduce the testimony 

ofvarious witnesses surrounding the incidents of April 22, 2007 allegedly giving rise to 

the filing ofa Petition for Domestic Violence by Elizabeth Ann Spinks, but not allowing 

the introduction of any documents relating thereto; the Court allowed the introduction of 

the divorce packet and testimony regarding it; allowed the testimony ofKatherine 

Gregory and Michelle Cowger as to alleged incidents of domestic violence between 

Elizabeth Ann Spinks and the Defendant; testimony regarding the relationship between 

the Defendant and Elizabeth Ann Spinks during the last six (6) months prior to Elizabeth 

Ann Spinks' death; and, testimony as to alleged threats made by the Defendant against 

Elizabeth Ann Spinks. The Defendant contends that the Court incorrectly found legal 

bases for the introduction ofthe above described evidence and improperly permitted the 

introduction of this evidence to the prejudice of the Defendant at trial. 

On August 10,2015, the Court conducted a final pretrial hearing at which time the 

Court resolved all final pending matters then outstanding and the Court announced that 

the case was ready to proceed to trial on the 11th day of August, 2015 (see Court's Order 

ofAugust 11, 2015). Thereafter, on August 11, 2015 the Court and parties commenced 

Jury selection which consumed the entire day as well as much ofAugust 12, 2015. After 

empaneling of a Jury, the State presented its evidence followed by the Defendant and the 
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matter was submitted to the Jury on the 18th day of August, 2015. The Jury deliberated 

and returned a verdict in open Court on August 19,2015 as follows: 

"We the Jury in the above action, find the Defendant 
guilty ofFirst Degree Murder ofElizabeth Spinks as 
charged within the Indictment. 

And, having found the Defendant guilty ofFirst Degree 
Murder, we make the following recommended: 

The Defendant is not granted mercy. 
Signed by the Foreperson, Jason Campbell, Dated 

8/19/15." 

The Jury was polled by the Court and all Jurors responded in the affirmative as to their 

assent and affirmative vote for such verdict. 

Accordingly, on September 3,2015 the Circuit Court ofNichol as County, West 

Virginia sentenced the Defendant to the West Virginia State Penitentiary for a term of 

life without the possibility of parole. It is of and from this Order that the Defendant 

prosecutes this Appeal. 

S~YOFARGUMENT 

In its essence the Petitioner's Appeal rests on four (4) separate and distinct arguments 

alleging error in the Trial Court as follows: 

1) 	 The Petitioner argues that seven (7) years after the murder ofElizabeth 

Ann Spinks, the State through its agents concocted a theory that the 

Defendant, Paul Darren Spinks, committed the murder and in its effort to 

indict and convict the Defendant, Paul Darren Spinks, of the murder of 

Elizabeth Ann Spinks obtained the Indictment against Paul Darren Spinks 

by subterfuge and misrepresentations made before the Grand Jury and 
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continued those subterfuges and misrepresentations throughout the trial of 

this case aided by acts ofprosecutorial misconduct all ofwhich 

constituted a willful and intentional fraud. State vs. Booker, 

Memorandum Decision No. 14-1298 (W. Va., 2015); State vs. Carter, 232 

W. Va. 97, 750 S. E. 2nd 650 (2013); and, State ex rei. Pinson vs. 


Maynard, 383 S. E. 2nd 2d844, 181 W. Va. 662 (1989). 


2) 	The Petitioner argues that the Court committed prejudicial error when the 

Court permitted the State to introduce tenuous alleged domestic violence 

evidence essentially arising out of a single incident occurring 

approximately six (6) months prior to the death ofElizabeth Ann Spinks 

and by allowing the State to introduce a divorce packet containing 

documents filled out by the decedent to establish alleged marital discord 

without any supporting testimony or evidence regarding the circumstances 

surrounding the divorce packet or even whether or not the Defendant had 

any knowledge whatsoever ofthe existence of the divorce packet. State 

vs. McKinley, 234 W. Va. 143, 764 S. E. 2nd 303 (2014). 

3) 	The Petitioner argues that the Court should have instructed the Jury and 

submitted to the Jury a verdict form allowing the Jury to return a possible 

verdict to the lesser included offenses of First Degree Murder. State vs 

Allen. 131 W. Va. 667,49 S. E. 2nd 847 (1948) 

4) 	 The Petitioner argues that the evidence presented at trial was insufficient 

to support the Defendant's conviction as it was not sufficient to convince a 

reasonable person of the Defendant's guilt beyond a reasonable doubt 
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when viewed in a light most favorable to the Prosecution. State vs. 

Guthrie, 194 W. Va. 657,461 S. E. 2nd 163 (W. Va., 1995) and Statevs. 

Grimes, 226 W. Va. 411, 701 S. E. 2nd 449 (W. Va., 2009). 

The Petitioner also contends that in the light of all of the forgoing error, the cumulative 

effect ofwhich constituted a denial of his right to a fair trial. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioner requests oral argument before the Court and represents that the issues 

raised meet the requirements ofRule 18(a) of the West Virginia Rules ofAppellate 

Procedure. 

The Petitioner asserts that this case should be set for a Rule 19 argument in as much 

as such case is suitable for a Rule 19 argument given that this case is one involving 

Assignments ofError in the application of settled law and is a case claiming insufficient 

evidence. Additionally, the Petitioner requests that the Court decide this case on the 

merits by issuing a memorandum decision or opinion. 
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ARGUMENT 

THE TRIAL COURT ERRED IN FAILING TO GRANT THE DEFENDANT'S 
MOTION TO DISMISS THE INDICTMENT AND DEFENDANT'S MOTION TO 
RECUSE THE NICHOLAS COUNTY PROSECUTING ATTORNEY OR TO 
REQUIRE AN EVIDENTIARY HEARING ON THE ISSUES RAISED BY THE 
DEFENDANT'S MOTIONS WHEN DEFENDANT'S MOTIONS AS WELL AS 
THE GRAND JURY TESTIMONY AND EVIDENCE AVAllABLE TO THE 
STATE, PRIOR TO TRIAL DEMONSTRATED BOTH PROSECUTORIAL 
MISCONDUCT AND WILLFUL, INTENTIONAL FRAUD HAD 
SUBSTANTIALLY INFLUENCED THE GRAND JURY'S DECISION TO 
INDICT. 

The Petitioner herein contends that this entire prosecution by the State ofWest 

Virginia by and through her Prosecuting Attorney ofNicholas County was tainted and 

essentially outcome oriented. Elizabeth Spinks died from a single gunshot wound which 

she sustained in the chest area on October 31, 2007 (transcript 9/9/14, p. 6). The 

shooting occurred sometime around 12:30 p.m. on that date. Within a short period of 

time, at least by 1:30 p.m., a member ofWest Virginia State Police and Nicholas County 

SherifPs Department employees were on scene in response to a 911 call. (transcript 

8/13/15, po 14) Your Petitioner, Darren Paul Spinks, likewise sustained a gunshot wound 

to his upper left thigh on the same date. Once the scene had been secured by law 

enforcement, your Petitioner was triaged and evacuated by helicopter to Charleston Area 

Medical Center for his injuries. Almost immediately Trooper Stevenson of the West 

Virginia State Police obtained a search warrant for a search of the Spinks' residence and 

surrounding area where the shootings had occurred. (transcript 8/12/15, p. 114) 

Thereafter, three (3) or four (4) State Troopers and three (3) or four (4) Deputies were 

present (8/13/15, p. 68), as well as Police Crime Scene Team 6 arrived on the scene 
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(8/13/1S, p. 66) and law enforcement had control ofand searched the Spinks' residence 

for "Probably eight hours." (8/13/1S, p. 27). During this time, an extensive search was 

conducted of the Spinks' residence which involved a search in the crawl space under the 

house (8/13/1S, p. 159); pieces of floor being cut out (8/13115, p. 144); a number of 

weapons being seized (8118I1S, p. 97 - 104); no handguns were located (8/18/15, p. 27); 

metal detectors were utilized (8114I1S, p. 29); spent bullets were located on the porch and 

in the house (8113I1S, p. 34 & 78); "bullet" holes were identified in several places around 

the residence and in certain furniture (8/13/1S, p. 36, 56, 83, 143, IS7. 8114/1S, p. 14, 

19); "tests" were being performed on the scene such as placing a metal rod through a 

plastic lawn chair and into a "bullet hole" in the wall (8114/1S, p. 38) and repeatedly 

identified as a "bullet hole" (8114/1S, p. 12); and, the blood soaked garments ofthe 

victim and the Defendant were located. Despite the excessive number ofpolice officers 

and the extensive amount of time involved and the depth of the investigation, very few 

items (other than firearms) were located and seized by the officers on that date. (8/18/15, 

p.29) 

Numerous law enforcement officers testified regarding the above referenced items 

beginning with Corporal White before the Grand Jury and then during the course of the 

trial. Unfortunately for the law enforcement witnesses, none of the "bullet holes" were 

ever tested nor confirmed to be bullet holes with the exception of the piece of flooring 

cut out of the bathroom which was determined to not contain a bullet hole. (8/18/1S, p. 

88) There was no gunshot residue located on any of the "multiple items" submitted to 

the crime lab for gunshot residue testing. (8/18/15, p. 39), including a finding that there 

waS no gunshot residue on either Elizabeth Spinks nor on the Defendant (8/18I1S, p. 41) 
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No gunshot residue was found on the piece of carpet removed from the bathroom, from 

the victim's red shirt, nor from the Defendant's blue jeans. (8/18/15, p. 43) Significantly 

the Defendant's blue jeans tested positive for "lead wipe" and the State Crime Lab expert 

witness testified that, "I did find lead wipe around those defects to show that those were 

consistent with the passage of a bullet." (8118/15, p.93) and in direct contradiction to the 

Grand Jury testimony of Corporal White, the State's expert testified that the substance 

identified on the Defendant's blue jeans was " ... not some substance you use to wipe lead 

or gun powder residue off your pants ..." (8118115, p. 113) Significantly, all "theories" 

espoused by the law enforcement witnesses including Corporal White had either been 

conclusively eliminated by the time of trial and even many before the appearance of 

Corporal White before the Grand Jury or, as in the case of most ofthe alleged "bullet 

holes" none were ever tested. The singular exception was where the "bullet hole" alleged 

to exist in the carpet and flooring of the bathroom was not, in fact, a bullet hole. 

Accordingly, Corporal White was not truthful before the Grand Jury where he 

identified " ... what appears to be a bullet hole in the floor ofDarren Spinks' bathroom." 

(Grand Jury p. IS). Further, Corporal White willfully and intentionally misled the Grand 

Jury when he testified that: 

"His pants was (sic) cut off of him. It (sic) was on the front 
porch of the residence. They was (sic) collected by our 
Crime Scene Team, and they was (sic) sent to our lab, and, 
ladies and gentlemen, they tested negative for gunshot 
residue. What they did test positive for, however, was 
something our Crime Lab referred to as LeadFree." (Grand 
Jury p.35) 

What is significantly troubling about this statement is that it is absolutely false. What 

further compounds the problem is that Corporal White even testified that he had a report 
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from the State Crime Lab. Tragically, the Prosecuting Attorney ofNichol as County had 

to likewise have knowledge of the Crime Lab report and Mr. Milam allowed such 

testimony before his Grand Jury which the Defendant contends constitutes prima facia 

prosecutorial misconduct. 

In addition to the blatant examples of Corporal White's misrepresentations as set 

forth above, are his statements of fact that have no evidentiary support and are simply 

contrary to the evidence, such as his bald statement that, "because (sic) that's the shot 

inside his bathroom where he shoots himself in the leg to try to make himself look like a 

victim." (Grand Jury, p. 22) The question of prosecutorial misconduct is further 

compounded when Mr. Milam poses the following question to Corporal White: 

"So is it your belief the he did - - he, in fact, shot his wife 
on the porch and then three to eight minutes later inflicted a 
gun wound to himself in the bathroom to which he almost 
bled out from?" (Grand Jury p. 29) 

Furthermore, Corporal White and Mr. Milam also conspire with regard to one of the 

essential elements of the crime charged where, during the Grand Jury, Mr. Milam and 

Mr. White had the following exchange: 

"Q And that this was a premeditated murder in your 
opinion based on his finding out that she was planning to 
divorce or separation (sic)? 
A Yes, sir. rm not sure exactly what caused this. I don't 
know ifhe knew about the divorce or not. To my 
knowledge, he still doesn't know that we discovered the 
divorce papers. What makes me as a police officer believe 
that it was a premeditated killing is the great steps he has 
taken in the last six and a half years to conceal what 
happened on that front porch." (Grand Jury p. 29) 

Additionally, during his testimony before the Grand Jury Corporal White discusses 

the domestic violence filing by Elizabeth Spinks and states, contrary to the evidence 
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available to the Prosecutor and Corporal White that she told the Family Law Judge that 

she had obtained the Domestic Violence Protective Order because she was angry. 

Corporal White testified that, "she ends that Domestic Violence Petition with a stated 

belief that she fears for her life." (Grand JUly, p. 20) 

As a result ofthe foregoing examples, as well as the overall questionable opinions 

and testimony ofCorporal White during the Grand JUlY proceedings and the continuing 

charade oflaw enforcement officers' testimony during the course of the trial which was 

inconsistent with the facts and totally inconsistent with the Crime Lab Expert reports in 

this case, your Petitioner believes and therefor asserts that this Court may go behind the 

Indictment in this matter and determine the legality and sufficiency of the evidence 

considered by the Grand Jury and subsequently the Trial Jury. The Trial Court heard, in 

a non-evidentiary hearing held in this matter on January 16,2015, the Defendant's 

Motion to Dismiss and denied the Motion by stating that: 

" ... so I see no evidence ofany willful, intentional fraud, 
and 1- - it's not my job to go behind the Grand Jury and 
determine the legal sufficiency ofthe evidence presented as 
long as there's some evidence on which the Indictment can 
be based." 

This Court in Perolis vs. McCarty. (No. 18678, November 21, 1988) discussed the 

necessity of establishing a prima facia case of intentional fraud before the Court can look 

behind an Indictment. In this case, the Petitioner alleges that aprimafacia case that 

fraud occurred before the Grand Jury has been established. Additionally, with the 

complicity of the actions ofMr. Milam in the Grand Jury and the perpetuation of the 

improper characterization ofthe evidence by law enforcement officers during the course 

ofthe trial establish a pattern of pros ecutorial misconduct. The Petitioner asserts that he 
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is entitled to a de novo review of his Motion to Dismiss in light of the fact that no 

evidentiary hearing was held on his Motion to Dismiss by the Trial Court. Certainly, 

given the fact that a Jury trial was subsequently held in this matter, the Petitioner 

concedes that under the guidance of State vs. Grimes. 226, W. Va. 411, 701 S. E. 2nd 

4049 (2009) the Court could apply a "clearly erroneous" standard of review. However, 

this Court held in State ex rei. Pinson vs. Maynard, 383 S. E. 2nd 844, 181 W. Va. 662 

(1989) that when peIjured or misleading testimony presented to a Grand Jury is 

discovered before trial and there's no evidence ofprosecutorial misconduct, the State 

may withdraw the Indictment without prejudice, or request the Court to hold an in 

camera hearing to inspect the Grand Jury transcripts and determine if other sufficient 

evidence exists to support the Indictment. This case, presents this Court with a situation 

whereby a trial has been had and the Petitioner alleges prosecutorial misconduct. The 

Court continued by stating that, "dismissal of an Indictment is appropriate only if it is 

established that the violation substantially influenced the Grand Jury's decision to indict 

or ifthere is grave doubt that the decision to indict was free from the substantial 

influence of such violations." State ex reI. Pinson. supra. 

Furthermore, the Pinson Court borrowed heavily from federal cases dealing with the 

same or similar problem. In doing so, the Pinson Court looked to the case of United 

States vs. Lawson 502 F.Supp. 158 (D.Md. 1980) wherein the Maryland District Court 

found the Prosecutor's questioning of a key witness was deliberately misleading and 

calculated to create a false impression on the Grand Jury, and thus denied the 

Defendant[s] [their] constitutional right to an unbiased Grand Jury. The Lawson Court 

ruled an Indictment obtained in this matter must be dismissed. 
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Finally, the Court stated that: 

"This is not to say that abuses of the Grand Jury system 
will be allowed. This Court will be vigilant in preserving 
the integrity ofthe Grand Jury. Dismissal of an Indictment 
which was obtained by prosecutorial misconduct might be 
justified. Such dismissal may be with prejudice, however, 
only where the pattern of prosecutorial misconduct is so 
continued, flagrant and egregious as to where utilizing such 
dismissal is a deterrent to further misconduct." State ex reI. 
Pinson, infra. 

Accordingly, your Petitioner asserts that Corporal White in conjunction with Mr. 

Milam poisoned the Grand Jury by presenting false and misleading testimony before the 

Grand Jury calculated to influence the Grand Jury to indict your Petitioner and this 

pattern continued throughout the trial of the Defendant. 

THE TRIAL COURT ERRED WHEN IT PERMITTED BY THE COURT'S 
ORDER OF AUGUST 15,2015 THE STATE TO INTRODUCE EVIDENCE OF 
ALLEGED DOMESTIC ABUSE, ALLEGED MARITAL DISCORD AND 
ALLEGED THREATS BETWEEN THE DEFENDANT AND THE 
DEFENDANT'S WIFE (IHE VICTIM) INTO THE TRIAL OF TIDS CASE. 

At the trial of this case and based upon the Court's Order ofAugust 15,2015, which 

the Court authored following an admissibility hearing held on the 12th day of June, 2015, 

the Court made the following findings of fact with regard to the State's Motion to Admit 

Intrinsic Evidence ofDomestic Abuse: 

"The State seeks to introduce as evidence at the trial of this 
matter three (3) types of evidence, all related to the 
relationship between the Defendant and Elizabeth Ann 
Spinks. Specifically, the State seeks to introduce evidence 
of: 

a. 	 Prior domestic violence between the Defendant and 
Elizabeth Ann Spinks; 

b. 	 Ongoing marital problems between the Defendant and 
Elizabeth Ann Spinks; and, 
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c. Threats made by the Defendant to Elizabeth Ann Spinks. 

The Defendant moves the Court to prohibit introduction of 
such evidence." (8/15/15 Order) 

The Court initially finds in its Order that, " ...much of the evidence and testimony 

revolves around the incident that occurred on April 22, 2007, and the resulting 

Emergency Domestic Violence Protective Order obtained by Elizabeth Spinks." The 

Court states in its Order that, "Defendant, however, argues that the incident on April 22, 

2007, was an isolated incident and should not be admissible at the trial of this matter." 

Not only did the Defendant argue that the incident ofApril 22, 2007 was a single and 

isolated incident, the Defendant strongly challenged the admission of any evidence 

relative to the incident ofApril 22, 2007 on the grounds that both at the hearing held on 

June 12, 2015 and at the trial of this case the unchallenged testimony was that Elizabeth 

Spinks subsequently recanted the allegations and statements she had made to the State's 

witnesses, and that further, under questioning by the Family Law Judge, she stated that 

she was simply "angry" at the time of the complaint. (6/12/15 p. 87). Accordingly, the 

Trial Court appears to ignore the fact that the Nicholas County Family Law Judge who 

was properly trained and as a result of his position is confronted with Domestic Violence 

Petitions much more frequently than any Circuit Court Judge, questioned Elizabeth Ann 

Spinks and based upon the responses ofElizabeth Ann Spinks was satisfied that justice 

would be served by a dismissal of the petition and found the testimony ofElizabeth Ann 

Spinks credible when she told the Court that she had sought the petition out of anger. 

The Petitioner asserts that the Court simply ignored a crucial fact in the Court's analysis 

particularly when the Court states as its second basis for ruling on this issue that, "In the 

six (6) months leading up to Elizabeth Spinks' death, her relationship with the Defendant 
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was marked by a pattern of domestic violence, marital discord and threats ofviolence. 

The events on April 22, 2007, are illustrative ofthat relationship and are not too remote 

in time to be intrinsic." 

As such, the Petitioner contends that such a finding by the Trial Court is "clearly 

erroneous" State vs. Grimes. 226 W. Va. 411, 701 S. E. 2nd 449 (W. Va., 2009). 

Likewise, the Petitioner contends that the Court was "clearly erroneous" when it found 

that: 

"Accordingly, the Court finds thatthe evidence of the 
domestic violence on April 22, 2007, demonstrates the 
motive and set up of the crime and is necessary to place 
Elizabeth Spinks' death in context and complete the story 
of the charged crime. Therefor, the Court concludes that 
evidence of the events on April 22, 2007, is inextricably 
intertwined with the crime charged and is therefor 
admissible..." 

Likewise, the Petitioner alleges that the Trial Court's Confrontation Clause analysis 

as to the April 22, 2007 incident is flawed in as much as Elizabeth Ann Spinks did 

ultimately appear in Court upon the Domestic Violence Protective Order. The statements 

that she made to the Family Law Judge were in the nature of testimony and was the 

logical conclusion to the Domestic Violence Petition. There seems little doubt that the 

Trial Court's Confrontation Clause analysis should have included the entirety ofthese 

proceedings and given them its protection. State vs. Mechling, 219 W. Va. 366, 633 S. 

E. 2nd 311 (2006). Sixth Amendment to the United States Constitution; Section 14, 

Article III of the West Virginia Constitution. The Petitioner notes that this same logic 

applies to the testimony ofwitness Gregory and witness Cowger and as to statements 

made to them by Elizabeth Spinks in relation to the April 22, 2007 incident. 
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Even though the Petitioner disagrees with the Court's determination that all matters 

related to the April 22, 2007 incident were pennissible under the Confrontation Clause, 

the Petitioner will address the Court's analysis under Rules 801,802 and 803 of the West 

Virginia Rules ofEvidence. In it's analysis, the Trial Court finds that: 

" ... the statements made by Elizabeth Spinks to Ms. 
Gregory and Ms. Cowger regarding the incidents occurring 
on April 22, 2007 are 'out-of-court statements made by 
someone other than the declarant while testifying' but are, 
nevertheless, admissible at trial." 

Apparently, the Trial Court found that the statements were hearsay, but nonetheless 

"admissible at trial." However, the Trial Court "splits the baby" and finds that the State's 

purpose in admitting such evidence was "solely for the purpose of showing the victim's 

state of mind and the reasonableness of the victim's actions". The Court cautions that, 

" ... so long as the statements are only used for these limited purposes, they do not 

constitute inadmissible hearsay." Again, such a detennination is clearly erroneous in 

light of all ofthe evidence in this case. The very next day, Elizabeth Ann Spinks 

testified that she was simply angry with the Defendant when she sought the Domestic 

Violence Protective Order. Seeking such an Order is certainly not reasonable under any 

analysis. State vs. Kaufman, 227 W.Va. 537, 711 S. E. 2nd 607 (2011). 

The Trial Court further attempted to bolster it's clearly erroneous detennination in 

this regard by claiming that, even if the statements were 'hearsay', the statements fall 

within hearsay exceptions provided for in the West Virginia Rules ofEvidence. W. V. R. 

Evid., Rule 803. In order for the Trial Court to even engage in this analysis, the Court 

must disregard the significant evidence from the following day when Elizabeth Spinks 

avowed to the Family Court Judge that she was simply angry; and take as given the 
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testimony ofMs. Gregory and Ms. Cowger. In this regard, the Trial Court's reliance on 

State vs. Phillips, 194 W. Va. 569,461 S. E. 2nd 75 (1995), is misplaced as the Phillips, 

supra. Court was concerned with the sincerity of the alleged testimony. Incredibly, the 

Court finds that the statements attributable to Elizabeth Spinks were "corroborated by the 

testimony ofMs. Gregory and Ms. Cowger". In order to reach this conclusion, the Trial 

Court had to ignore the undisguised and open hostile relationship between Ms. Gregory 

and the Defendant (6/12/15 p. 106 - 112) as well as the nonspecific and sketchy 

recollections ofMs. Cowger as she demonstrated both during the hearing of June 12, 

2015 and during her trial testimony. (See transcript 6/12/15, p. 117 - 113 and 8/14/15 

transcript pgs. 175 - 194). As a result, the Trial Court's determination that the events of 

April 22, 2007, " ... fall squarely within exception four (4) 'present sense impression' in 

Rule 803(1) of the West Virginia Rules ofEvidence is clearly erroneous. 

In reference to the issues raised at the admissibility hearing held on June 12,2015, 

the Court also addressed the State's request to admit testimony regarding some alleged 

incidents of domestic violence allegedly witnessed by Ms. Cowger in November 2006 

and March 2007. Oddly, when viewing the "March of 2007 incident" the Trial Court 

discovered some formula or time line to adopt when the Court stated in its Order that 

such incident was "too remote in time to be intrinsic" however, the Court failed to 

elaborate as to how a "March of 2007 incident" is too remote when an April 22, 2007 

alleged incident, is not. Although the Court does cite to the case of State vs. Bowling, 

232 W. Va. 529, 753 S. E. 2nd 27 (W., Va. 2013) where this Court discusses the timing 

issue, but does not establish a brightline cutoff. 
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Accordingly, thereafter the Court opts to engage in a Rule 404(b) of the West 

Virginia Rules ofEvidence analysis. In the first instance, the Court is satisfied that part 

of the Rule 404(b) analysis is met in that the State alleges that this additional alleged 

domestic violence testimony is admitted solely for the purpose to show motive, intent, 

opportunity and preparation as part of an ongoing theme with regard to the Defendant's 

motive and intent. However, in light of the Court's prior determination with regard to the 

April 22, 2007 incident evidence this subsequent evidence would simply be duplicitous 

and cumulative. State vs. McGinnis, infra. 

The Court's prior determination of admissibility with regard to the April 22, 2007 

incident is particularly relevant to the Court's analysis of the second part of the Rule 

404(b) four part inquiry as a result of the manner in which the Trial Court becomes 

"satisfied" that the acts occurred and that the Defendant committed the acts. In this 

regard, the Court simply"boot straps" the November 2006 and the March 2007 

allegations with the April 22, 2007 incident when the the Court states as follows: 

"Additionally, the testimony of other witnesses regarding 
the domestic violence incident of April 22, 2007, and other 
marital problems further supports (sic) the veracity ofMs. 
Cowger's testimony." (such a process cannot be what is 
contemplated by Rule 404(b» nor State vs. McGinnis, 
infra. 

Such a process cannot be what is contemplated by Rule 404(b) nor State vs. 

McGinnis, infra. With regard to the Court's analysis of the fourth part of the Rule 404(b) 

analysis the Court looked to the relevancy of the evidence under Rules 401 and 402. In 

the first instance, this Court should be concerned by the Trial Court's earlier 

determination that the November 2006 and March 2007 incidents were "too remote in 

time to be intrinsic" yet not too remote to show "violence towards a victim on a recent 
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occasion". State vs. LaRock. 196 W. Va. 294,470 S. E. 2nd 613 (1996). Additionally, 

the Court finds that the incidents ofNovember 2006 and March 2007 were "violent" 

however, the evidence ofMs. Cowger was that such incidents were not sufficient for her 

to even intervene. (6/12/15 pgs. 117 - 120) 

Finally, the Trial Court engages in the fourth part ofthe four part inquiry which is the 

Rule 403 balancing test between probative value versus prejudicial effect. Suffice it to 

say, that the Petitioner asserts that the Court's finding that the probative value is not 

substantially outweighed by the danger ofunfair prejudice to be clearly erroneous. The 

Trial Court quotes in its decision from State vs LaRock. infra as follows: 

"Unfair prejudice does not mean damage to a Defendant's 
case that results from a legitimate probative force of the 
evidence; rather, it refers to evidence which tends to 
suggest decision on an improper basis." 

In this instance, the Court is examining two alleged incidents where a witness 

allegedly "saw Defendant grab Mrs. Spinks arms and stuff and hit her in the arm a couple 

times." And, where the witness allegedly saw "Defendant shove Mrs. Spinks before the 

couple continued back into another room and shut the door." (6/12/15 Order p. 19). As 

such, the issue presented in this prong of the analysis is whether or not the above quoted 

description of these incidents is sufficiently probative as to "whether or not the 

Defendant or an unknown shooter shot and killed Elizabeth Spinks" to outweigh the 

prejudicial effect of such evidence. The trial Court also noted that this Court in State vs. 

McGinnis, infra. set forth yet another multiple prong (seven) analysis with regard to the 

Rule 403 balancing analysis. Such an analysis is simply vexatious in that the Court's 

finding that the probative value of this proposed evidence is not substantially outweighed 

by the danger of unfair prejudice simply defies credulity. 
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The Court also engaged in an analysis at the June 12,2015 hearing into what the 

Court described as "evidence ofthe marital relationship between the Defendant and 

Elizabeth Spinks." This was basically testimony from Ms. Cowger who was living in a 

trailer situated very close to the Spinks' residence. Ms. Cowger testified that during the 

summer of2007, she heard the couple get into fights "a couple of times over petty 

things" and that she was with Elizabeth Spinks when she picked up the divorce packet 

from the Nicholas County Courthouse. (6/12/15 transcript pgs. 123 - 124). She also 

testified that Elizabeth Spinks had "planned" to file for divorce when the Defendant went 

to jail on other pending charges. (6/12/15 transcript pgs. 128 - 129). Firstly, the Court 

determines that such testimony is admissible as intrinsic evidence as it, " .. .tells of the 

verbal, emotional and physical abuse suffered by Elizabeth Spinks, and it seems doubtful 

that this case could [be] appropriately presented without such background information. 

State vs. Dennis, 216 W. Va. 331,607 S. E. 2nd 437 (W. Va., 2004). Secondly, the Court 

states that, 

"this Court believer s] that the evidence [is] necessary to 
place [Elizabeth Spinks'] death in the context with (sic) her 
relationship with [the Defendant], and to complete the story 
ofthe violence [Defendant] inflicted upon her. (Emphasis 
Added). State vs. McKinley, 234 W. Va. 143, 764 S. E. 2nd 
303 (W. Va., 2014)." (Orderp. 26). 

In response to the Court's findings in this regard the Petitioner again asserts that such 

testimony is merely duplicitous and cumulative. Additionally, the testimony was of 

verbal disagreements over "petty things" and the Trial Court makes a significant leap 

when the Trial Court likens such incidents to "violence inflicted upon her." Further, the 

Court discussed the admissibility of statements allegedly made by Elizabeth Spinks to 

Ms. Cowger and finds that the same are not hearsay because they are, " ...being admitted 
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for the purpose ofshowing the Defendant's motive and intent, and the victim's state-of

mind." (Order p. 27). The problem with such a finding by the Court is that there is no 

evidence in the record of the June 12,2015 hearing nor ofthe trial that the Defendant had 

any knowledge whatsoever as to the existence of the divorce packet or ofany plans that 

Elizabeth Spinks had of pursuing a divorce. As a matter of fact, the evidence at trial was 

that the divorce packet had been hidden in a seat pocket under a seat cover in the vehicle 

owned by Elizabeth Spinks. (8/13/15 p. 245, 8114115 p. 191 "she was going to hide 

them."). As such, there was no evidentiary support whatsoever for the Court's 

determination as to the "Defendants' motive and intent" and is clearly erroneous. 

THE TRIAL COURT ERRED WHEN IT SUA SPONTE DETERMINED THAT 
"THIS IS AN ALL OR NOTHING CASE" AND THAT THE COURT DID NOT 
INSTRUCT THE JURy NOR INCLUDE ON THE VERDICT FORM GIVEN THE 
JURY, THE LESSER INCLUDED OFFENSES OF SECOND DEGREE MURDER, 
VOLUNTARY MANSLAUGHTER AND INVOLUNTARY MANSLAUGHTER 

At the outset, counsel advises the Court that this issue was not extensively addressed 

before the Court nor were instructions tendered to the Court with regard to the lesser 

included offenses ofMurder of the First Degree. Counsel does have a clear recollection 

that prior to trial and counsel believes it was at the end of the day on August 11,2015, 

the Court made the statement, in the courtroom that, "this is an all or nothing case", and 

that the Jury would not be instructed on anything other than Murder, mercy and not 

guilty. Counsel has a distinct recollection of advising the Court that counsel believed the 

Court's pronouncement to be incorrect and that the Court was required to instruct the Jury 

as to the lesser included offenses of Second Degree Murder, Voluntary Manslaughter and 
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Involuntary Manslaughter. Unfortunately, there is no reflection of this conversation in 

the Court record. Additionally, counsel for Defendant did not submit proposed 

instructions to the Court, nor a proposed verdict fonn that listed the lesser included 

offenses. Given the foregoing, the Petitioner contends that the error here charged by the 

Petitioner does not relate to the refusal of the Court to give a proffered instruction, but 

that the Court's pronouncement and subsequent action constituted plain error as 

contemplated by Rules 30 and 52(b) of the West Virginia Rules of Criminal Procedure 

and such error that the Trial Court should have noticed and acted upon at the appropriate 

time of instructing the Jury and presenting the Jury with a proposed verdict fonn. State 

vs. Dellinger, 358 S. E. 2nd 826, 178 W. Va. 265 (1987) and State vs. Schofield, 175 W. 

Va. 99, 331 S. E. 2nd 829 (W. Va., 1985). 

The Petitioner further directs the Court's attention to the Indictment in this case which 

properly charges Murder pursuant to West Virginia Code, §62-9-3. A further review of 

West Virginia Code, §62-9-3 after such section sets out the terminology to be employed 

for a proper Indictment for Murder, continues by stating: 

"Upon the trial of such Indi ctment the accused may be 
convicted of either Murder of the First Degree, Murder of 
the Second Degree, Voluntary Manslaughter, or 
Involuntary Manslaughter, as the evidence may warrant." 
West Virginia Code, Chapter 62, Article 9, Section 3. 

As is clearly evident from this language, the statute does not contemplate such a 

determination to be made by a Trial Court prior to the commencement of the presentation 

of the evidence as the statute states, "as the evidence may warrant." West Virginia Code, 

§62-9-3. As a result of the fact that neither defense counsel nor the State objected (other 

than noted above) nor tendered any contrary instructions, the Petitioner relies upon the 
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Plain Error Doctrine in this instance. This Court addressed the Plain Error Doctrine in 

State VS. Nicholas. 381 S. E. 2nd 104, 182 W. Va. 199 (1989), wherein the Court held that: 

"The Plain Error Doctrine contained in Rule 30 and Rule 
52(b) of the West Virginia Rules of Criminal Procedure is 
identical. It enables this Court to take notice of error, 
including instructional error occurring during the 
proceedings, even though such error was not brought to the 
attention of the Trial Court. However, the Doctrine is to be 
used sparingly and only in those circumstances where 
substantial rights are affected, or the truth finding process 
is substantially impaired, or a miscarriage ofjustice would 
otherwise result." State vs. England. 180 W. Va. 342,316 
S. E. 2nd 548 (1988). 

Accordingly, the plain error asserted by the Petitioner herein is that the Court should 

not have limited the Jury to a verdict form allowing only three (3) possible verdicts, that 

ofMurder of the First Degree Without Mercy, Murder of the First Degree with a 

Recommendation ofMercy and Not Guilty. Additionally, the Court should have 

instructed the Jury on the essential elements ofMurder of the Second Degree, Voluntary 

Manslaughter and Involuntary Manslaughter. West Virginia Code, §62-9-3 states, in 

pertinent part, as follows: 

"Upon the trial of such Indictment, the accused may be 
convicted of either Murder of the First Degree, Murder of 
the Second Degree, Voluntary Manslaughter, or 
Involuntary Manslaughter, as the evidence may warrant." 

Specifically, Petitioner contends that the evidence introduced at trial and accordingly 

the record, is devoid of evidence as to the essential elements of deliberation and 

premeditation. This Court has previously addressed the affect of instructing the Jury on 

the issues of deliberation and premeditation and has held that any interval of time 

between the forming of the intent to kill and the execution of that intent, which is of 

sufficient duration for the accused to be fully conscious ofwhat he intended, is sufficient 
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to support a conviction of "First Degree Murder". State vs. Hatfield, 169 W. Va. 191,286 

S. E. 2nd 402 (1982). A review ofthe evidence at trial, In a light most favorable to the 

prosecution is that the Defendant and Elizabeth Ann Spinks had marital difficulties and 

physical altercations six (6) months prior to the date ofElizabeth Spinks' death. There 

was no evidence as to any such alleged incidents occurring any closer to the date of 

Elizabeth Spinks' death than April of2007. Accordingly, under the theory ofthe State, in 

light of the evidence presented, the Jury had to of come to the conclusion that the 

Defendant formed deliberation and premeditation in April, 2007 and committed the 

murder in October, 2007. Such evidence, therefore gives vitality to the Petitioner's 

assertion that the Jury should have been instructed on these lesser included offenses. 

This Court has addressed the question as to whether a Defendant is entitled to an 

instruction on a lesser included offense, and has determined that the same involves a two

part inquiry. State vs. Neider, 170 W. Va. 662, 295 S. E. 2nd 902 (1982). In this regard, 

in Neider, supra. the Court held that: 

"The first inquiry is a legal one having to do with the lesser 
offense is by virtue of its legal elements or definition 
included in the greater offense." 

The Court then set out the test therefor as established in State vs. Louk. 169 W. Va. 24, 

285 S. E. 2nd 432 (1981), as follows: 

"The test of determining whether a particular offense is a 
lesser included offense is that the lesser offense must be 
such that it is impossible to commit the greater offense 
without first having committed the lesser offense. An 
offense is not a lesser included offense if it requires the 
inclusion of an element not required in the greater offense." 

In this regard, it can hardly be argued that at the least Murder of the Second Degree is 

clearly a lesser included offense of Murder of the First Degree. Certainly, the argument 
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with regard to the inclusion of Voluntary and Involuntary Manslaughter is not as clearly 

defined, however it is more the practice than not to include both Voluntary and 

Involuntary Manslaughter in the instructions and on the verdict form in a murder case. 

The second inquiry established in State vs. Neider, infra. has been described as a 

factual one which involves a determination by the Trial Court if there is evidence which 

would tend to prove such lesser included offense. In this regard, the Court in Neider, 

supra. looked to a very old West Virginia case in State vs. Allen, 131 W. Va. 667,49 S. 

E. 2nd 847 (1948) where this Court held that: 

"Where, on a trial of Indictment for Murder, the homicide 
charged is clearly proved or admitted, and there is evidence 
in the case tending to show the commission of a particular 
offense embraced within the charge contained in the 
Indictment, it is error not to instruct the Jury on the nature, 
elements and punishment for the offense to which such 
evidence relates, when request therefore is made either by 
the State or the Defendant." 

Again, counsel notes that a request therefore was not made to the Court and the Petitioner 

relies on the Plain Error Rule. 

Additionally, the Courts since Allen, infra. have further required that there be some 

factual conflict over the disparate elements of the lesser included offense to warrant an 

instruction. These Courts have routinely looked at the defense that was presented by the 

Defendant to determine whether or not the disparate element was in fact the subject of 

the Defendant's defense at trial. At Petitioner's trial, Petitioner called an expert in crime 

scene investigation and gunshot evidence. This testimony was presented to challenge the 

mechanics of the State's theory as to how the shootings of October 31,2007 occurred. It 

was not in the nature of an alibi defense or insanity defense which would be interposed to 

challenge criminal responsibility for any crime. Given what the Defendant contends to 
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be tenuous evidence, at best, relating to deliberation and premeditation the Trial Court 

should have instructed the Jury on these lesser included offenses and allowed the Jury to 

at least consider these other verdicts. As the Court in Allen, supra. stated: 

"We have seen that in an extreme case it may not be 
necessary for the Court to instruct a Jury as to the law 
governing Manslaughter, just as it would not be necessary 
for the Court to instruct a Jury as to the law ofFirst Degree 
Murder where the evidence established beyond question 
that the killing was without malice, unpremeditated and 
accidental, due only to the negligent performance of some 
lawful undertaking, and this though the Indictment charged 
Murder. It would be futile because a verdict of First 
Degree Murder would have to be set aside, and it would be 
misleading because the Jury might construe it as an 
indication to do something which it had no right to do. But 
between these two extremes, the Jury has wide latitude, and 
into that field most cases fall. It should be instructed as to 
the degrees of homicide and as to the punishment therefore 
provided by statute. This Rule is universally applied unless 
the case is plain beyond perhaps." Bradshaw vs. 
Commonwealth, 4 S. E. 2nd 752 (Va.). 

The trial Court's decision not to instruct the jury on the lesser included offenses of 

Murder and to allow the Jury to consider such verdicts was clearly erroneous. 

THE TRIAL COURT ERRED BY ALLOWING THE CASE TO 
PROCEED TO THE JURY AND BY NOT GRANTING THE 
DEFENDANT'S MOTION FOR JUDGMENT OF ACQUITTAL 
WHEN THE EVIDENCE PRESENTED BY THE STATE WAS 
WHOLLY INSUFFICIENT AND INCONSISTENT TO CONVINCE 
A REASONABLE JURY OF THE DEFENDANT'S GUILT 
BEYOND A REASONABLE DOUBT WHEN VIEWED IN THE 
LIGHT MOST FAVORABLE TO THE STATE AS TO ALL OF 
THE ESSENTIAL ELEMENTS OF THE CRIME CHARGED. 

It's no mystery why the State argued so aggressively for the introduction of what has 

previously been described as the domestic violence/marital discord/threat evidence when the 

Court looks at the overall evidence presented at the trial of this case. The State spent almost four 
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(4) entire days of trial time and called numerous police officers to testify in this matter. 

However, at the proverbial "end of the day" the evidence presented was as follows: no murder 

weapon found; numerous weapons located, none of which had been fired or matched the 

wounds; no gunshot residue found on either the Defendant nor on Elizabeth Spinks; no gunshot 

evidence whatsoever found on the Defendant nor on Elizabeth Ann Spinks (other than bullet 

holes); no bruising or marks of any kind on Elizabeth Ann Spinks; the Defendant's blood was 

found where he was and the victim's blood was found where she was and there was no mixing or 

crossing of the blood evidence; numerous police officers testified as to the existence of 

numerous "bullet holes" (the chair, the wall, the bathroom floor) none of which were, in fact, 

bullet holes; several police officers testified that the Defendant shot himself, however no weapon 

was found and no evidence to support this conclusion was ever presented; no one was seen 

coming or leaving the residence at any time in and around the incidents of October 31,2007; 

and, four (4) to seven (7) State Troopers and County Deputies were in full and exclusive 

possession of the crime scene for eight (8) hours, conducting an extensive search and 

investigation that included metal detectors yet none of this evidence that the law enforcement 

officers testified to at the trial was ever forthcoming. Certainly, the evidence demonstrated that 

the Defendant was alone in his house with Elizabeth Ann Spinks at the time of the shooting and 

that from time to time they had arguments and altercations. 

In this regard, your Petitioner recognizes the Court's admonition in State vs. Carter, 232 W. 

Va. 97, 750 S. E. 2nd 650 (2010), that, 

"A convi cted defendant who presses a claim of evi dentiary 
insufficiency faces an uphill climb. The Defendant fails if the 
evidence presented, taken in the light most agreeable to the 
prosecution, is adequate to permit a rational Jury to find the 
essential elements of the offense of conviction beyond a 
reasonable doubt. Phrased another way, as long as the aggregate 
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evidence justifies a judgment of conviction, other hypotheses more 
congenial to a finding of innocence need not be ruled out. We 
reverse only if no rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt." 

Nevertheless, the Petitioner advances to the Court the numerous other circumstances 

surrounding this prosecution. As discussed herein the case was "resurrected" by an overzealous 

cold case police officer who embellished and misrepresented the evidence assisted by a like

minded Prosecuting Attorney. A "parade" of police officers were allowed to testify as to the 

existence of numerous things that simply did not exist or were not substantiated in any way. All 

of the forgoing occurred before a Jury Panel that was selected from a populace which during voir 

dire expressed their abhorrence to domestic violence and their belief that someone charged with 

a crime was undoubtedly guilty. (See transcript 8/11 - 12/16). 

This case presents as one that is the nightmare of all counsel representing persons charged 

with serious crimes. The State introduced scores of exhibits, none ofwhich implicated the 

Defendant and many of which exculpated. the Defendant. For example, the State's theory which 

was subject to significant testimony at trial was that the Defendant shot his wife and then shot 

himself in the bathroom ofthe home. However, the State introduced gunshot residue test kits 

taken from all areas of the body and clothing of the Defendant and were negative. There was no 

flash damage or stippling to the clothing or skin of the Defendant and such clothing was 

introduced into evidence. The State claimed that the Defendant shot Elizabeth Ann Spinks and 

introduced her shirt and a gunshot residue test kit for her as well and there was no gunshot 

residue, flashing or stippling anywhere on Elizabeth Ann Spinks' clothing or her body. The State 

claimed that the Defendant shot himself in the bathroom and this was proved by the volume of 

blood on the bathroom floor and the "bullet hole" in the floor which, in fact, was not a bullet 

hole. Accordingly, your Petitioner contends that even in light of the high threshold test set out 
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by this Court in State vs. Davis. 220 W.Va. 590,648 S.E.2d 354,220 (W.va., 2007) as laid 

down by this Court in State vs. McFarland. 228 W. Va. 492, 721 S. E. 2nd 62 (2011), the JUlY 

verdict in this case should be set aside because the record contains no evidence regardless of 

how it is weighed from which the Jury could find guilt beyond a reasonable doubt. 

CONCLUSION 

The cumulative effect ofall error assigned herein denied this defendant a fair trial. For all of 

the foregoing reasons and based upon 'all of the foregoing arguments, your Petitioner prays that 

his conviction below be reversed and that he be discharged from his present sentence imposed by 

the Circuit Court ofNicholas County and that he be discharged from further prosecution herein 

or in the alternative that he be granted a new trial on all issues. 

Darren Paul Spinks 

By counsel: 

Steve unter Associates, 1. c. 
J. Ste en Hunter - State Bar #1826 
Robert P. Martin - State Bar #4516 
209 N. Court Street 
Lewisburg, WV 24901 
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