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Cottrells were scared of Welch and this fear motivated the Cottrells to be untruthful when they 

testified that they did not see Welch at the scene ofthe collision. A.R. 377-78, 382-83, 485. 

However, Petitioner admitted to driving in both statements given to police. A.R. 9, 543. 

Petitioner's first statement occurred in a custodial setting at Roane General Hospital less than 

two hours after the wreck, and the second was given at the Roane County Sheriffs Office almost 

five hours after the wreck after he was given a chance to sober up. A.R. 9-10; 221-22; 236-39. 

The wreck occurred at 2:34 am. A.R. 1-8. Sergeant Williams arrived at the scene about 

20-25 minutes later. A.R. 280. At this time, Williams observed that Simmons was so intoxicated 

he could hardly walk. A.R. 305. An ambulance transported Simmons to a restrictive custodial 

setting at Roane General Hospital "to collect a blood sample" and Corporal Pete Fisher also 

intended to take Simmons' statement. A.R. 219, 281-82. Petitioner first gave a written statement 

to Corporal Fisher at 4:18 a.m., and then he had his blood tested. A.R. 231. Two hours after the 

wreck, Petitioner's blood alcohol content (BAC) was .15. A.R. 338. Fisher had obtained a 

warrant for Petitioner's blood prior to going to the hospital, but Simmons consented to the blood 

draw. A.R. 34-43. After giving a statement and consenting to a blood draw, Petitioner was 

formally arrested at the hospital but he was not taken to a magistrate. A.R. 54-55. Instead, he 

was transported by police to the Roane County Sheriffs Department and placed in a holding cell 

until he was sober enough to give a statement. A.R. 311. Williams testified at trial that they 

"waited five (5) hours after the accident to take [Petitioner's] statement" because he was 

concerned about whether he was too intoxicated to give a statement. A.R. 311. Petitioner's 

second statement occurred at 7:30 a.m. at the Roane County Sheriffs office, approximately three 

(3) hours after his first statement. A.R. 10. 
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ASSIGNMENTS OF ERROR 


1) The trial court erred when it admitted Petitioner's statement to law enforcement at the 

hospital without first conducting a voluntariness hearing. 

2) Petitioner's statement to police at the Roane County Sheriff's office should have been 

suppressed because ofa prompt presentment violation. 

STATEMENT OF THE CASE 

Petitioner Simmons was found guilty ofdriving while intoxicated and crashing his truck 

into a building, killing one person and injuring another. A.R. 11-12; 17-25. However, Petitioner 

would not have been found guilty ofdriving under the influence but for two statements 

erroneously admitted by the trial court that are the State's only direct evidence that Simmons was 

driving. 

At trial, Petitioner Simmons denied that he was driving the truck. A.R. 429-30. 

Petitioner's friend Chelsea Jett testified that she was with Simmons on the night in question, and 

she 'was acting as the designated driver. A.R. 400-15. After a night of socializing that involved 

Simmons drinking up to six (6) beers, Jett testified that she dropped offSimmons and Drew 

Truman at Sutton's Garage to pick up Simmons' truck. A.R. 402-07. After dropping off 

Simmons and Truman, she saw Simmons get in the passenger side of a red truck and Drew 

Truman got in the driver's side. A.R. 406-07. Jett overheard Truman tell Simmons that he would 

drive because Simmons was tired. A.R. 408-09. 

None of the witnesses at trial saw who was driving at the time of the crash. Simmons 

testified at trial he was not driving and he was with Darrell Welch at the time of the crash. Id; 

A.R. 435-40. Welch is related to the victim \Villiam Cottrell and his brother Larry Cottrell, both 

of whom testified as State witnesses. A. R. 210. Evidence was presented to the jury that the 
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Defense counsel filed a blanket motion to suppress all statements made by Petitioner. 

A.R. 14-15. The trial court conducted a hearing regarding the admissibility of Simmons' second 

statement, the one taken at the Roane County Sheriff's Office. A.R. 33-59. The trial court's 

docket sheet reflects that no order was entered denying the motion to suppress, however, the 

judge denied the motion from the bench at the conclusion of the suppression hearing. A.R. 57

58. The trial court found that approximately five (5) hours after the crash, Simmons was not 

"impaired to the extent that he could not" validly waive his Miranda rights before giving the 

second statement. A.R. 1, 58. However, despite ample evidence of Simmons' intoxication at the 

scene, Sergeant Williams' concern about Simmons' competency to give a statement, and the 

custodial setting at the hospital, the Court did not conduct a voluntariness hearing prior to 

admitting evidence of the first statement. A.R. 9, 57-58. 

Even though the trial court heard evidence that Simmons' presentment was delayed until 

he could sober up before giving a second statement at the Sheriff's office, the trial court found no 

prompt presentment violation. The trial court erroneously ruled that the primary purpose ofthe 

post-arrest delay was for processing, fingerprinting, and a warrant application. A.R. 54-55, 58. 

However, Fisher had the warrant for Simmons' blood prior to going to the hospital and there is 

no evidence in the record of when the truck search warrant was obtained or how it delayed 

presentment to the magistrate. A.R. 35-43. 

In sum, the first statement was taken in a custodial setting without a voluntarlness hearing 

and the second statement was taken in violation of the prompt presentment rule, therefore both of 

these statements should have been excluded from evidence. Without the statements, there is 

reasonable doubt that Simmons was driving at the time of the crash, and Simmons would have 

been found not guilty by the jury. 
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SUMMARY OF ARGUMENT 

The trial court should have been excluded both statements given by Petitioner. This is 

harmful error because there was insufficient evidence to convict Petitioner without these 

statements. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

A Rule 19 hearing should be scheduled in this case because it involves assignments of 

error in the application of settled law. 

ARGUMENT 

I. 	 The trial court improperly admitted Petitioner's statement to police at Roane General 
Hospital without fIrst conducting a Fortner admissibility hearing. 

Petitioner Simmons' statement to Corporal Fisher was taken in a custodial setting at 

Roane General Hospital, and the trial court should have conducted a voluntariness hearing prior 

to admitting this statement into evidence. A custodial interrogation environment exists when "a 

reasonable person in the suspect's position would have considered his or her freedom of action 

curtailed to a degree a..,sociated with a formal arrest." State v. Preece, 181, W.Va. 633, 641-42, 

383 S.E.2d 815, 823-24 (1989), overruled on other grounds by State v. Guthrie, 205 W.Va. 326, 

518 S.E.2d 83 (1999). Whether a custodial environment exists depends on many factors, 

including the nature of the questioning as it relates to the suspected offense, and the length of 

time between questioning and formal arrest. Id In this case, Simmons was taken to the hospital 

for the sole purpose of producing evidence for the State, a blood sample and a statement. A.R. 

219, 281-82. There is no evidence that Simmons either requested medical treatment or received 

any attention for injuries at the hospital. 

"It is the mandatory duty of a trial court, whether requested or not, to hear the evidence 

and determine in the first instance, out of the presence of the jury, the voluntariness ofan oral or 
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written confession by an accused person prior to admitting the same into evidence." Syllabus 

Point 1, State v. Fortner, 150 W.Va. 571,148 S.E.2d 669 (1966), overruled in part by Syllabus 

Point 2, State ex reI. White v. Mohn, 168 W.Va. 211, 283 S.E.2d 914 (1981); Syllabus Point 5, 

State v. Clawson, 165 W.Va. 588,270 S.E.2d 659 (1980) ("Where there is a failure to hold an in 

camera hearing on the defendant's inculpatory statements ... the case ... will be remanded for a 

voluntariness hearing before the trial court.") Further, "[t]he State must prove, at least by a 

preponderance of the evidence, that confessions or statements ofan accused which amount to 

admissions ofpart or all ofan offense were voluntary before such may be admitted into evidence 

ofa criminal case." Syllabus Point 5, State v. Starr, 158 W.Va. 905, 216 S.E.2d 242 (1975). 

The trial court erroneously ruled the voluntariness of Simmons' statement at the hospital 

was not an issue because he was not under arrest. A.R.231-32. This conclusion is incorrect 

because Simmons' freedom of action was curtailed to a degree associated with a formal arrest. 

Simmons was taken to the hospital for the sole purpose ofcontinuing the investigation of the 

wreck; the State wanted to obtain his blood and his statement prior to effecting arrest. Simmons 

was questioned only about the wreck, and he was arrested after the statement was given and his 

blood was taken. Approximately twenty minutes after Simmons gave the first statement, his 

BAC was .15. This, in combination with Sergeant Williams' stated desire to wait until Simmons 

sobered up before he took the second statement at the Sheriffs office, should have given the trial 

judge pause about the voluntariness of the statement given at the hospital. Because Simmons 

was questioned in a custodial setting while intoxicated, the trial court should have conducted a 

voluntarhless hearing to determine whether Simmons' statement at the hospital was voluntarily 

given. It did not, and therefore this case should be remanded for a voluntariness hearing. See 

Syllabus Point 5, State v. Clawson, 165 W.Va. 588, 270 S.E.2d 659 (1980). 
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II. 	 The trial court improperly admitted Petitioner's second statement to police because 
the primary purpose of the delay between his arrest and presentment to the magistrate 
was to obtain a statement. 

Sergeant Williams delayed presentment of Petitioner in order to obtain a statement from 

him. Petitioner's statement at the Roane County Sheriffs office was taken in violation of the 

prompt presentment rule and should have been excluded. Prompt presentment requires law 

enforcement officials to take an arrested person to magistrate without unreasonable delay. 

W.Va. Code § 62-1-5 (2015); W.Va.R.Cr.P. Rule 5; Syllabus Point 2, State v. Humphrey, 177 

W.Va. 264, 351 S.E.2d 613 (1986). An unreasonable delay in taking the defendant before a 

magistrate after his arrest is a factor when evaluating the voluntariness ofa confession. Syllabus 

Point 6, State v. Persinger, 169 W.Va. 121,286 S.E.2d 261 (1982). Further, a confession may 

be found to be involuntary where it appears that the primary purpose ofthe delay was to obtain 

a confessionfrom the defendant. II Id.; Syllabus Point 1, State v. Guthrie, 173 W.Va. 290, 315 

S.E.2d 397 (1984 ) (emphasis added). However, "delays in the transportation ofa defendant to 

the police station, completion of booking and administrative procedures, recordation and 

transcription of a statement, and the transportation ofa defendant to the magistrate do not offend 

the prompt presentment requirement." State v. Sugg, 193 W.Va. 388,395-96,456 S.E.2d 469, 

476-77 (1995). 

In this case, the purpose of the delay between Simmons' arrest at the hospital and 

presentment to the magistrate was primarily to obtain a confession. A.R. 55, 311. Sergeant 

Williams admitted that Simmons was kept in a holding cell until 7:30 a.m. so that he could sober 

up to give a statement. A.R. 311. This was the primary purpose of the delay. Neither 

transportation of the Petitioner nor the recording or transcription of Simmons' statement caused 

any significant delay. Moreover, Corporal Fisher got a warrant for the blood draw after the 
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wreck occurred at 2:34 a.m., thus there is no credible argument that because of the late hour, the 

magistrate was unavailable for presentment to the magistrate after arrest. A.R. 30, 35-43, 52; see 

State v. Mason, 162 W.Va. 297, 302, 249 S.E.2d 793, 797 (1978) ("[t]he judicial system must 

function at all hours of the day and night, or the statutory safeguards designed to guarantee that 

criminal defendants be fairly treated from the time ofarrest to the time of trial will become 

eviscerated and meaningless."). Further, there is no factual basis for the trial court's ruling that 

the delay was in part attributable to the search warrant application for the truck. See A.R. 58. 

The evidence in this case clearly suggests that the primary purpose of Simmons' delayed 

presentment to the magistrate was for the purpose ofobtaining a statement, and it should have 

been excluded from evidence for this reason. 

III. 	 The trial court's erroneous admissions of Simmons' statements are harmful error. 

Petitioner denied driving at the time of the wreck, and the two statements he gave to 

police are the State's most persuasive and prejudicial evidence of this element ofDUI. 

Where improper evidence of a nonconstitutional nature is introduced by the State 
in a criminal trial, the test to determine if the error is hannless is: (1) the 
inadmissible evidence must be removed from the State's case and a determination 
made as to whether the remaining evidence is sufficient to convince impartial 
minds of the defendant's guilt beyond a reasonable doubt; (2) if the remaining 
evidence is found to be insufficient, the error is not harmless; (3) if the remaining 
evidence is sufficient to support the conviction, an analysis must then be made to 
determine whether the error had any prejudicial effect on the jury. 

Syllabus Point 2, State v. Atkins, 163 W. Va. 502, 261 S.E.2d 55 (1979); W.Va.R.Cr.P. Rule 

52(a). If Simmons' statements had not been admitted, it would have been much less clear to the 

jury who was driving at the time ofthe wreck. No one saw who was driving the truck when it 

collided with the structure on the Cottrell's property. Chelsea Jett said that Simmons recognized 

that he was too dnmk to drive and allowed Drew Truman to drive his truck. Truman's driver's 

license was fmmd during the search of Simmons' truck. Moreover, Simmons testified that he 
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was not driving at the time of the wreck. Without Simmons statements, there is reasonable doubt 

with regard to who was driving at the time of the collision, and therefore the trial court's errors 

in admitting Simmons' statements are therefore not harmless. 

CONCLUSION 

Petitioner Simmons asks this Court to remand his case for a hearing to determine whether 

the custodial statement given at the hospital was voluntarily given despite his intoxication, and 

all other relief deemed just and proper. 
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BY COUNSEL 

on D. Parmer 
ubUc Defender Services 

9ne Players Club Drive, Suite 301 
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