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QUESTION PRESENTED 

Did the Mass Litigation Panel err when it denied Petitioners' Motion to Dismiss claims of 

twelve Plaintiffs, where the Panel analyzed these claims within the framework of West 

Virginia's "public-policy exception" to the lex loci delicti doctrine and found the exception to 

apply? 

Suggested Answer: No. 

II. STATEMENT OF THE CASE 

The Court is no stranger to the facts, circumstances, and procedural history of this matter, 

as this is not the first time the Court has had occasion to rule in this matter. The Plaintiffs filed 

their initial Complaint in the Circuit Court of Mason County, West Virginia, on August 8, 2014. 

The Defendants responded by filing a Motion to Dismiss pursuant to Rule 12(b)(6), for failure to 

state a claim, and/or the doctrine offorum non conveniens. The Circuit Court of Mason County 

denied these motions on August 5, 2015. Defendants then filed a Petition for Writ of Prohibition 

before this honorable Court on August 26,2015, seeking to challenge the Circuit Court's denial 

of the motion to dismiss on the issue of forum non conveniens. No Writ was sought, however, 

regarding the Circuit Court's denial of the Petitioner's arguments made pursuant to Rule 

12(b)(6). 

Oral argument on the Defendants' Petition for a Writ of Prohibition was held before this 

Court on January 13, 2016, and on February 15, 2016, Defendants' Petition for a Writ of 

Prohibition was denied. The Co~ found that venue lied in West Virginia and rejected 

Petitioners' claims that West Virginia had no interest in the case, based on multiple, substantial 

contacts with West Virginia: 

[W]e conclude that the consideration of this State's public interest also 
weighs in favor of retention of the Plaintiffs' claims in West Virginia . . . 
to the extent that the corporate defendants operate coal-tired" power plants 
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both in Gallia County, Ohio, and Mason County, West Virginia, and the 
coal waste generated by such power plants has adversely affected the 
residents of Mason County, West Virginia, these citizens have an interest 
in deciding the instant controversy. 

State ex reI. Am. Elec. Power Co. v. Nibert, 237 W. Va. 14, 784 S.E.2d 713, 726 (2016). 

As it denied the Writ, this Court also referred this matter to the Mass Litigation Panel. On 

March 10, 2016, prior to the case being officially transferred to the Mass Litigation Panel, 

Defendants filed a Petition for Rehearing. This Court denied that Petition on April 6, 2016. On 

April 14, 2016 an Administrative Order from the Supreme Court of Appeals was issued, and the 

matter was officially transferred to the Mass Litigation Panel, where it has since proceeded. 

Since the case was transferred to the Mass Litigation Panel, counsel for all parties have 

had occasion to confer a number of times, and to discuss various amendments to the Panel's 
I 

original Case Management Order. The parties filed an agreed Amended Case Management Order 

on July 18, 2016. Among other amendments, the parties' Amended Case Management Order 

provided for a deadline for Plaintiffs to file amendments to the original Complaint, to add counts 

or parties, including third parties. In accordance with this agreed upon deadline, Plaintiffs filed 

their Amended Complaint on August 1, 2016. The Amended Complaint amended the claims of 

Plaintiffs who have since passed away to now be claims by the estates of those Plaintiffs, joined 

a few additional Plaintiffs, revised the structure of the pleading of certain claims, and dropped 

certain superfluous claims. No new claims or theories were brought, however. 

Defendants responded to the filing of the Amended Complaint by filing their Motion to 

Dismiss and Memorandum of Law in Support of Motion to Dismiss Amended Complaint on 

August 15, 2016. In this new Motion to Dismiss, Defendants alleged, for the first time in the 

entire pendency of the two-year old litigation, that Plaintiffs' claims should be dismissed 

pursuant to Ohio Rev. Code Ann. § 2307.84 et seq., referred to as the Ohio "Mixed Dust Disease 
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Claims" Statute. Plaintiffs filed their responsive brief to Defendants' new Motion to Dismiss on 

August 29, 2016, and the arguments raised by the Motion to Dismiss, and Plaintiffs' response 

thereto, were heard before the Mass Litigation Panel. Defendants then filed their Reply 

Memorandum a/Law in Support a/Motion to Dismiss on September 12,2016. 

On October 21,2016, the Mass Litigation Panel issued its Order Regarding Defondants' 

Motion to Dismiss, which unanimously denied Defendants' Motion to Dismiss. While the Panel 

found that the Plaintiffs' Complaint could be construed to plead "mixed dust disease claims," as 

defined by Ohio Rev. Code Ann. § 2307.84 et seq., l the Panel declined to grant Defendants' 

1 Plaintiffs respectfully disagree with the Panel's findings that their claims fall within the 
purview of Ohio Revised Code § 2307.84, et seq., and preserve all arguments and objections 
pertaining to these issues, as set forth in Plaintiffs' Response in Opposition to Defendants' 
Motion to Dismiss and Memorandum of Law in Support of Motion to Dismiss Amended 
Complaint, filed with the Mass Litigation Panel on August 29,2016, and as discussed during the 
August 29, 2016 hearing before the Panel. Plaintiffs maintain that they have not pled "dust" 
claims - the word "dust" does not appear in the Amended Complaint. Plaintiffs have also not 
pled that "other fibrogenic dusts" caused their damages. Additionally, Plaintiffs stand by their 
position that Ohio Revised Code § 2307.84, et seq. is further inapplicable to the instant matter 
because this statutory scheme specifically addresses "nonmalignant conditions," and lung cancer, 
whereas many of the illnesses from which Plaintiffs suffer are malignant conditions other than 
lung cancers. Legislative history and other commentary of Ohio Revised Code § 2307.84, et seq., 
also illustrate that this statutory scheme is inapplicable to the Plaintiffs' claims in this matter. 
The medical screening procedures set forth in Ohio Revised Code § 2307.87 focus on pulmonary 
function and respiratory impairments, procedures which are unrelated to the numerous fOnTIS of 
cancer that many of the Plaintiffs in the instant matter have contracted as a result of their 
exposures. Additionally, Ohio law does not pennit enforcement of notice of claim requirements, 
even where its own legislature attempted to describe them as "jurisdictional," because they are 
procedural. See State ex rel. Ohio Acad a/Trial Lawyers v. Sheward, 1999-0hio-123, 86 Ohio 
S1. 3d 451, 478-79, 715 N.E.2d 1062, 1087; Hiatt v. S. Health Facilities, Inc. (1994); 68 Ohio 
St.3d 236,626 N.E.2d 71. There do not appear to be any published cases in which an Ohio court 
has applied this statute, let alone in the manner in which the Defendants seek to have it applied in 
the instant matter. Finally, to the extent that any aspect of Ohio Revised Code § 2307.84, et seq. 
could be found to apply to this case, which Plaintiffs in no way concede to be valid, the doctrine 
of laches would operate to bar Defendants from invoking a defense, for the very first time, over 
two years into the litigation. 
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Motion to Dismiss Plaintiffs' claims for a number of reasons, each of which are clearly 
"""", ,.' 

articulated in the Panel's Order. 

Extensive litigation efforts have been undertaken. Plaintiff Fact Sheets, which included 

exhaustive histories of family, education, employment, living arrangements, medical conditions 

and treatments, and other information, were ordered by the Panel, and were completed for each 

Plaintiff. Discovery efforts also included the scheduling of several dozen depositions of 

Plaintiffs, at the request of the Defendants, including those 12 for which Defendants sought and 

continue to seek dismissal. Defendants also served written discovery on Plaintiffs, again, 

including upon the 12 Plaintiffs for whom dismissal is sought herein. 

On December 12,2016, Defendants filed their Verified Petition/or Writ ofProhibition, 

which challenges the Panel's denial ofDefendants' Motion to Dismiss, with respect to the claims 

of twelve Plaintiffs. These Plaintiffs, identified in the Amended Complaint and referred to 

throughout this litigation as the ''Non-working Direct Claim Plaintiffs," are a group comprised of 

12 family members who shared a residence or living space with spouses, parents, or children, 

each of whom worked on-site at the Gavin Landfill and are identified in the Amended Complaint 

as "Working Direct Claim Plaintiffs." Each of these Plaintiffs has experienced illness and 

adverse health effects as a result of exposure to coal combustion waste by coming into contact 

with clothing, shoes, surfaces, or other materials that have come into contact with the coal 

combustion waste. The primary means of this exposure occurred when the family member with 

whom these Plaintiffs shared a living carried the coal combustion waste home on clothing, shoes 

and/or in a vehicle, after working on-site amidst the hazardous material. Defendants now refer to 

these Plaintiffs as the "Off-Premises Plaintiffs." 

Defendants have raised no other challenges to the Panel's October 21,2016 Order. 
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In. SUMMARY OF ARGUMENT 

This Court should decline to issue aWrit of Prohibition pertaining to the Mass Litigation 

Panel's October 21,2016 Order denying Petitioners' Motion to Dismiss the Amended Complaint 

because the Panel committed no error of law in reaching its decision. Rather, review of the Order 

at issue makes clear that the Panel properly applied the long-recognized "public policy" 

exception to lex loci delicti in support of its decision to deny Petitioners' Motion to Dismiss at 

this stage of the litigation. See October 21, 2016 Order at W45-65. Furthermore, Defendants 

attempt to use their Petition for a Writ ofProhibition to improperly raise a host ofnew arguments 

for the very first time. The bulk of what Defendants argue in their Writ Petition cannot be found 

in the briefs Defendants have filed with the Panel, nor in what Defendants argued before the 

Panel, or any other lower court for that matter, at any previous time during the pendency of this 

litigation. A Writ Petition is not a proper vehicle for raising brand-new arguments. 

In dramatic fashion, Petitioners' slippery-slope arguments make broad-sweeping 

conclusions, regarding the effect that the Panel's decision on this particular issue in this matter 

will have on both the outcome of this litigation, as well as on the law as a whole in the state of 

West Virginia Petitioners imaginatively claim that the Panel's decisions creates "new" causes of 

action completely unfounded by anything known to West Virginia law. See Petition for Writ of 

Prohibition at 4, 8, 25, 26. Petitioners also conclude that the Panel's denial of their Motion to 

Dismiss will cause other states to disregard West Virginia law when faced with choice of law 

issues in their own courts, and that serious constitutional violations with widespread implications 

have resulted from the Panel's Order. See Writ ofProhibition at 16, 17,20,22,27. 

Petitioners ignore both the letter and the spirit of the Panel's Order. It is significant that 

the Panel was asked to rule upon a Motion to Dismiss, which holds a separate and distinct 

standard of legal analysis to be applied by the court than other motions which seek to rule on a 
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particular claim that has been brought. Motions to dismiss simply "test the formal sufficiency of 

a complaint." John W. Lodge Distrib. Co. v. Texaco, Inc., 161 W. Va. 603, 604-05, 245 S.E.2d 

157, 158 (1978); Collia v. McJunkin, 178 W. Va. 158, 159, 358 S.E.2d 242, 243 (1987); 

Mandolidis v. Elkins Indus., Inc., 161 W. Va. 695,717,246 S.E.2d 907, 920 (1978) (superseded 

on other grounds by statute). This very principle is clearly addressed in the Panel's Order. 

October 21, 2016 Order at ~~ 36-40. Additionally, as the Panel also recognized, "a motion to 

dismiss for failure to state a claim is viewed with disfavor, particularly in actions to recover for 

personal injuries," which are the very injuries for which recovery is sought in this matter. 

October 21, 2016 Order at ~ 39, quoting Chapman v. Kane Transfer Co., 160 W. Va. 530, 538, 

236 S.E.2d 207,212 (1977). 

Petitioners then read words into the Panel's Order which simply do not appear anywhere 

within the Order, and go on to conclude that, because of theoretical implications they imagine, 

but which they must concede are not at all present in this matter, the Panel has committed legal 

error and violated Defendants' Constitutional rights. Petitioners assert that the Panel "mandates 

that Ohio citizens be permitted to recover for take-home exposure," where no such order appears 

anywhere in the Order. Writ of Prohibition at 8 (emphasis in original). Nor would it make sense 

for the Panel to "mandate," or any synonym thereof, that any Plaintiff recover when ruling upon 

a motion to dismiss. The Panel has done no such thing, and Petitioners' argument to the contrary 

is unfounded and does not constitute legal error supporting the issuance of a Writ ofProhibition. 

The Panel's decision does not raise any issues or conflicts· with the United States 

Constitution, an issue Petitioners attempt to raise for the first time in the instant Petition. The 

decision to deny Petitioners' Motion to Dismiss Plaintiffs' claims is clearly explained in the 

Panel's Order, including that the claims brought in the instant matter have the requisite contacts 
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with the state of West Virginia, and have been found to give rise to significant state interests to 

proceed before a West Virginia court, which has the jurisdiction and authority to make 

appropriate determinations regarding application of choice-of-Iaw principles where called to do 

so. October 21,2016 Order at ~ 55. Those findings are wholly consistent with this Court's prior 

treatment of the matter as well. Nibert, supra. Neither due process nor Full Faith and Credit have 

been violated by permitting the twelve Plaintiffs to proceed through the Motion to Dismiss stage 

of this over two-year long litigation to allow examination of the merits of the claims that have 

been brought. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Respondents believe that the Petition for Writ of Prohibition should be denied without 

oral argument. The Mass Litigation Panel has committed no clear error in its October 21, 2016 

Order denying Defendants' Motion to Dismiss, and the Order clearly sets forth the Panel's proper 

analysis and application of West Virginia'S Rule 12 standards and the established public-policy 

exception to lex loci delicti. 

V. ARGUMENT 

A. 	 The Mass Litigation Panel's decision to deny Petitioners' Motion to Dismiss 
is not clear error and did not violate any constitutional rights and no Writ of 
Prohibition should issue. 

"As an extraordinary remedy, this Court reserves the granting of such relief to 'really 

extraordinary causes.'" State ex rei. Am. Elec. Power Co. v. Nibert, 237 W. Va. 14, 784 S.E.2d 

713, 718 (2016) (quoting State ex rei. Suriano v. Gaughan, 198 W.Va. 339,345,480 S.E.2d 548, 

554 (1996) (internal quotations and citations omitted)). A five-factor test applies to determine 

whether the extraordinary remedy ofa Writ ofProhibition should issue: 

In determining whether to entertain and issue the writ of prohibition for 
cases not involving an absence ofjurisdiction but only where it is claimed 
that the ,lower tribunal exceeded its legitimate powers, this Court will 
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examine five factors: (1) whether the party seeking the writ has no other 
adequate means, such as direct appeal, to obtain the desired relief; (2) 
whether the petitioner will be damaged or prejudiced in a way that is not 
correctable on appeal; (3) whether the lower tribunal's order is clearly 
erroneous as a matter of law; (4) whether the lower tribunal's order is an 
oft repeated error or manifests persistent disregard for either procedural or 
substantive law; and (5) whether the lower tribunal's order raises new and 
important problems or issues of law of first impression. 

Syl. Pt. 4, State ex reI. Hoover v. Berger, 199 W.Va. 12,483 S.E.2d 12 (1996). These factors are 

not requirements, but rather, "are general guidelines that serve as a useful starting point for 

determining whether a discretionary writ of prohibition should issue." ld. All five factors need 

not be satisfied, and the third factor, the existence of clear error as a matter of law, "should be 

given substantial weight." ld. 

The Panel has committed no clear legal error in its decision. In fact, it has committed no 

legal error at all. Contrary to Petitioners' assertions, the Panel's decision does not "mandate[] 

that Ohio citizens be permitted to recover for take-home exposure." Writ of Prohibition at 8. The 

Panel does exactly what the Order succinctly states: it "declines to dismiss the Plaintiffs' cases at 

this stage," provides seven pages of legal support and reasoning for that decision, then reaffirms 

that the Panel "finds that dismissal of any of the Plaintiffs' clainls would be improper at this 

stage." October 21,2016 Order at ~~ 45-65. 

Additionally, nothing in the Panel's Order creates any conflict with the United States 

Constitution. Petitioners' due process rights have not been violated, nor does the decision run 

afoul of the Full Faith and Credit Clause. As this Court has already decided, the DefendantS in 

this case have pervasive contacts with West Virginia, conduct extensive business here, are 

clearly subject to West Virginia's jurisdiction and law, and have availed themselves of this State 

in ways that make the pendency of this matter in West Virginia reasonable and fair. State ex reI. 

Am. Elec. Power Co. v. Nibert, 237 W. Va. 14, 784 S.E.2d 713, 722, 726 (2016). 
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B. 	 The Panel's rmding that the public policy exception to the doctrine of lex loci 
delicti is not clearly erroneous. 

The Panel to appropriately interpreted and relied upon Mills v. Quality Supplier Trucking, 

Inc., 203 W. Va. 621, 510 S.E.2d 280 (1998) in reaching its decision to deny Petitioners' Motion 

to Dismiss. Mills speaks to the very choice-of-Iaw issues that the Panel was asked to examine 

with respect to Petitioners' Motion, and sets forth grounds for application of West Virginia's 

recognized exception to the doctrine of lex loci delicti where to apply the law of the foreign state 

would result in a violation of public policy of the State of West Virginia. It was no legal error at 

all, let alone clear legal error, for the Panel to discuss Mills in its decision. Furthermore, the 

Panel did not "ignore" the cases ofPaul v. National Life, 177 W. Va. 427, 352 S.E.2d 550 (1986) 

and Nadler v. Liberty Mutual Fire Ins. Co., 188 W. Va. 329, 424 S.E.2d 256 (1992). Had the 

Panel chosen to discuss either case in its Order, the outcome would have been the same. Neither 

Paul nor Nadler undermine or contradict the public policy exception principles set forth in Mills, 

and to the extent that Paul and Nadler place further restrictions on application of the public 

policy exception to lex loci delicti, each case can be clearly distinguished from the case at hand. 

1. 	 The Panel correctly found that application of Ohio's 
"Mixed Dust Disease" Statute would offend the public 
policy of West Virginia and set forth the basis for this 
decision in its Order. 

West Virginia has a clearly recognized public policy that "persons injured by the 

negligence ofanother should be able to recover in tort." Paul v. Nat'l Life, 177 W. Va. 427,433

34, 352 S.E.2d 550, 556 (1986). This public policy has been reaffirmed time and again. 

Nonetheless, in their Petition for Writ of Prohibition, Petitioners claim that there is no public 

policy that exists in the state of West Virginia upon which the Panel could have relied in 

reaching its decision to apply the public policy exception to the doctrine of lex loci delicti and 

declining to dismiss Plaintiffs' claims at this stage of the litigation on grounds that to do so 
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would violate public policy of West Virginia. But the Panel's Order specifically outlines the 

public policy on which it relied. October 21, 2016 Order at ~-,r 51-60. West Virginia pennits 

recovery for claims of personal injuries arising out of another party's negligence, as well as 

intentional acts or· omissions, such as fraud and misrepresentation. The Panel announced no 

"new" public policy in its decision not to dismiss Plaintiffs' claims. 

Petitioners attempt to argue that, in order for the public policy exception to be valid, it 

must involve an outdated law or rule which would result in harsh or unfair consequences if 

applied in a more modem setting. This is simply not what is required for courts to apply the 

public policy exception. If it were the rule of law, the Court would have, in at least one of the 

various cases Petitioners point to in support of this claim, created a syllabus point? Rather, the 

rule for application of the public policy exception is, as the Panel articulated, that "the doctrine 

of lex loci delicti will not be invoked where 'the application of the substantive law of a foreign 

state ... contravenes the public policy of this State.'" October 21, 2016 Order at ~ 53, quoting 

Mills v. Quality Supplier Trucking, Inc., 203 W. Va. 621, 624, 510 S.E.2d 280, 283 (1998) 

(quoting Paul, 177 W.Va. at 433,352 S.E.2d at 556). 

2. 	 The Panel's decision is not contrary to this Court's 
decision in Nadler v. Liberty Mutual Fire Ins. Co., and, 
in fact, Nadler provides further support for the Panel's 
reasoning and decision. 

In another sweeping conclusion, Petitioners assert that ''the Panel's decision would 

pennit a deviation from the rule of lex loci delicti whenever the foreign state's law was in any 

way less favorable to the plaintiff." Petition for Writ of Prohibition at 14. While the Petitioners 

2 "[N]ew points of law ... will be articulated through syllabus points as required by our state 
constitution." Syl. Pt. 13, State ex reI. Med Assurance ofW. Virginia, Inc. v. Recht, 213 W. Va 
45.7,461,583 S.E.2d 80, 84 (2003), quoting Syl. Pt. 2, in part, Walker v. Doe, 210 W.Va. 490, 
558 S.E.2d 290 (2001). 
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take care to provide details of the facts of the Nadler case, they conveniently fail to recognize the 

distinguishing characteristics of Nadler to the matter at hand. In Nadler, Ohio law permitted the 

plaintiffs to recover the full policy limit for the serious injuries and deaths which resulted from a 

motor vehicle collision caused by another driver's negligence. The plaintiffs in Nadler were not, 

however, permitted to additional recovery that they may have been able to receive under West 

Virginia law. Ohio law did not outright bar the plaintiffs in Nadler from even pursuing their 

. claims to recover for injuries sustained as the result of another's negligence. They were entitled 

to pursue those claims, and to recover in tort. There was simply a different interpretation of the 

policy limits under Ohio law which would not have existed under West Virginia law. 

The difference between this and the instant matter is clear. According to Petitioners, to 

apply the Ohio "mixed dust disease" statute to the case at hand would mean that Plaintiffs are not 

even permitted to pursue claims for their serious injuries and illnesses. This is not a matter of 

Ohio law being "less favorable" to the Plaintiffs, it is about Ohio law denying them any 

opportunity to recover for injuries sustained as the result of not only the negligence of the 

Petitioners, but the fraud of the Petitioners as well. Such a result is in· clear contravention of the 

long-standing, and oft-cited, public policy of the state of West Virginia that "that persons injured 

by the negligence of another should be able to recover in tort." See Paul v. Nat'l Lifo, 177 W. 

Va. 427, 433-34, 352 S.E.2d 550,556 (1986); Coffindaffer v. Coffindaffer, 161 W.Va. 557,244 

S.E.2d 338 (1978) (abolishing the doctrine of inter-spousal immunity to permit recovery in tort), 

Bradley v. Appalachian Power Co., 163 W.Va 332, 256 S.E.2d 879 (1979) (adopting the 

doctrine of comparative negligence over contributory negligence to permit recovery in tort); 

Adkins v. St. Francis Hospital, 149 W.Va. 705, 143 S.E.2d 154 (1965) (abolishing charitable 

immunity for hospitals to permit recovery in tort); Higginbotham v. City of Charleston, 157 
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W.Va. 724, 204 S.E.2d 1 (1974) (holding that there is no common law governmental immunity 

for municipal corporations to permit recovery in tort); Lee v. Comer, 159 W.Va. 585, 224 S.E.2d 

721 (1976) (abrogating the doctrine of parental immunity to permit an unemancipated minor 

child to rec'over in tort); see also Mills v. Quality Supplier Trucking, Inc., 203 W. Va. 621,624, 

510 S.E.2d 280, 283 (1998) (quoting Paul, 177 W.Va. at 433, 352 S.E.2d at 556). The Panel 

clearly cited to these well-established principles in its Order as grounds for its decision to utilize 

the public policy exception and deny Petitioners' Motion to Dismiss. October 21,2016 Order at 

~ 53. 

Along the same lines, it is for this reason that the Panel's reliance upon Mills is 

particularly appropriate in determining whether the public policy exception should be applied to 

the matter at hand. Mills involved the similar consideration of whether the law of a foreign state, 

which would serve to bar recovery for the plaintiff therein, ran afoul of West Virginia's public 

policy favoring recovery for injuries in tort. The plaintiff in Mills brought claims for negligent 

hiring and wrongful death on behalf of her deceased husband, who was a truck driver employed 

by a West Virginia company, and who was shot and killed in Maryland by another truck driver, 

who was employed by a Delaware corporation with its principal place of business in Ohio. The 

defendant trucking company argued that Maryland law should govern both the issue of negligent 

hiring and wrongful death. The plaintiff argued that, while Maryland law should apply to the 

negligent hiring issue, West Virginia law should control the claim for wrongful death. The 

grounds for this argument was that Maryland law would have allowed the defenses of 

contributory negligence and assumption of the risk to operate as complete bars to recovery by a 

plaintiff, whereas the West Virginia law of comparative fault would not bar plaintiff s claims in 

their entirety. 
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While the plaintiff in Mills conceded that the doctrine of lex loci delicti would generally 

have resulted in the application of Maryland law on the wrongful death claim, the public policy 

exception to this doctrine was appropriate to invoke because Maryland's contributory negligence 

principles operated in a manner that was contrary to the public policy of the state of West 

Virginia, which has a strong interest in permitting persons injured by the negligence or wrongful 

acts of another to recover in tort. This Court agreed, and found the public policy exception to lex 

loci delicti to apply, and ruled that West Virginia law would also govern the resolution of the 

wrongful death claim. As in Mills, where the court declined to apply the contributory negligence 

laws of another jurisdiction where such laws operated to bar a plaintiff's recovery, on the 

grounds that to do so violated the public policy of West Virginia to permit recovery in tort, the 

Panel also properly declined to utilize Ohio Revised Code § 2307.84, et seq. to dismiss 

Plaintiffs' claims. Mills v. Quality Supplier Trucking, Inc., 203 W. Va. 621, 623, 510 S.E.2d 280, 

282 (1998). The Panel discussed, in detail, how applying Ohio Revised Code § 2307.84, et seq. 

would deny Plaintiffs certain claims to which they are entitled under West Virginia public 

policy: 

Moreover, the causes of action Defendants would seek to dismiss through 
the application of foreign law exist under West Virginia law on public 
policy grounds. For example, in Bower v. Westinghouse, the Supreme 
Court of Appeals explicitly grounded the adoption of a medical 
monitoring claim on public policy grounds. See id., 206 W. Va. 133, 140, 
522 S.E.2d 424, 431 (1999). 

October 21, 2016 Order at ~ 56, quoting Bower v. Westinghouse, 206 W. Va. 133, 140, 522 

S.E.2d 424, 431 (1999).3 The Panel explained that: "[t]he policies described in Bower, for the 

3 Subsections (a) through (d) of Paragraph 56 of the Panel's Order go on to cite directly to 
Bower, and explain "at least four separate policies" articulated in that opinion, including "an 
important public health interest in fostering access to medical testing for individuals whose 
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benefit of those who are not yet sick, apply a fortiori, to the claims of those who have actually 

contracted disease and for which West Virginia clearly imposes liability." October 21, 2016 

On;ier at , 57. This is yet another specific reason that the public-policy exception the doctrine of 

lex loci delicti was properly considered and found to apply in this matter. As a review of the 

Panel's Order make clear, denial ofPetitioners' Motion to Dismiss on public policy grounds was 

not erroneous, and should not be overturned. 

3. 	 The instant matter has connections to West Virginia 
and the Panel's decision did not run afoul of any 
governing principles of the public policy exception to 
the doctrine of lex loci delicti. 

Petitioners once again accuse the Panel of "ignoring" relevant case law, without 

recognizing that the case law to which they point would not support a different conclusion than 

that reached by the Panel after its thorough analysis. In their Petition for Writ of Prohibition, 

Petitioners seek to once again raise the long-fought, and conclusively resolved, issue of forum. 

Petition for Writ of Prohibition at 14. Petitioners repackage this issue by arguing that, had the 

Panel referred to the case· of Paul v. Nat'l Life, 177 W. Va. 427, 352 S.E.2d 550 (1986), they 

would have recognized the impropriety of permitting these 12 Plaintiffs from proceeding with 

their claims in this matter. Petitioners argue that the only basis upon which the Panel relied in 

permitting these claims to proceed is that Ohio law is less favorable. As discussed in detail 

above, this is far from the Panel's basis. Ohio law is not merely "less favorable," it would, if 

exposure to toxic chemicals creates an enhanced risk of disease, particularly in light of the value 
of early diagnosis and treatment for many cancer patients," deterring defendants from 
discharging toxic chemicals, reducing costs to all parties through early detection and prevention, 
and that "societal notions of fairness and elemental justice are better served by allowing recovery 
of medical monitoring costs " and that it would be inequitable for an individual wrongfully 
exposed to dangerous toxins, but unable to prove that cancer or disease is likely, to have to pay 
the expense of medical monitoring when such intervention is clearly reasonable and necessary." 
October 21, 2016 Order at , 56(a)-(d), quoting Bower v. Westinghouse, 206 W. Va. 133, 140, 
522 S.E.2d 424,431 (1999). . 
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applied as Petitioners demand, abolish Plaintiffs' clainlS entirely. Such a situation, like in Mills, 

is grounds for application of the public-policy exception. Simply because the decision in Paul 

may acknowledge the benefits to maintaining lex loci delicti as the general, most oft-applied rule 

in situations requiring choice of law determinations, this is no way abrogates the availability of 

the public-policy exception in appropriate circunlstances, such as exist in the present matter. The 

Panel recognized this very concept in reaching its decision, which shows that the decision to 

apply the public-policy exception was well-reasoned and carefully considered in light of the 

prevailing preference for lex loci delicti, and was not, as Petitioner suggest, casually or 

generously applied. October 21,2016 Order at ~~ 51-52. 

This Court decided to exercise its authority to transfer this case to the Mass Litigation 

Panel, so that the Panel could make use of its expertise and experience in deciding the types of 

issues that are addressed in the Order now being challenged. Nibert at 727-28. The Panel's Order 

makes clear that it analyzed the issues presented in the Motion to Dismiss, drew upon its 

previous experience with similar issues,4 and reached a reasoned and well-supported decision to 

deny that Motion. No error of law was committed, and there is no basis for the Writ of 

Prohibition Petitioners now seek. 

4. The Panel's decision does not threaten comity. 

Petitioners' argument regarding perceived threats to comity are wholly irrelevant and 

unfounded. This is evident by the brevity with which this argument is discussed, and the total 

lack of citation to any supporting, or even somewhat related, case law. The Petitioners are simply 

throwing theories against the wall in this section. See State v. LaRock, 196 W.Va. 294, 302, 470 

S.E.2d 613, 621 (1996) ("Although we liberally construe briefs in determining issues presented 

4 See, e.g., October 21,2016 Order at ~ 59. 
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for reVIew, issues which are not raised, and those mentioned only m passmg but are not 

supported with pertinent authority, are not considered[.],,) 

The hypothetical scenario posed in Petitioners' Writ does not serve any point that 

Petitioners attempt to make. Any determination by another state's court to apply a "public-policy 

exception," or any other exception, to that state's choice oflaw principles would clearly be left to 

the discretion of that state's court, and be made within the parameters of that state's choice of 

law cases and rules. As West Virginia cases have plainly stated "we have long recognized that 

comity does not require the application of the substantive law of a foreign state when that law 

contravenes the public policy of this State." Paul v. Nat'l Life, 177 W. Va. 427, 433, 352 S.E.2d 

550, 556 (1986), quoting Dallas v. Whitney, 118 W.Va. 196, 188 S.E. 766 (1936). Other states 

which abide by such a principle remain free to do so as well, and the Panel's decision in this 

matter in no ways affects that. The Panel's decision regarding the application of the public

policy exception is supported by West Virginia law, for all of the reasons discussed in detail 

herein, and as set forth in the Panel's Order, and poses no threat to comity. 

C. Petitioners' Due Process Rights are not violated by the Panel's decision. 

At no point prior to the filing of their Petition for Writ of Prohibition have Petitioners so 

much as suggested that their due process rights would be violated by a denial of their Motion to 

Dismiss, nor did they suggest that denial of their Motion would run afould of the Full Faith and 

Credit Clause of the United States Constitution. In neither the Motion, and Memorandum in 

support thereof, nor in the Reply Brief in support of their Motion to Dismiss, did Petitioners 

invoke any constituationlU arguments, nor did they make any such arguments during discussion 

before the Panel on August 29, 2016. Petitioners did not file a 12(b)(2) motion before the Panel, 

relying only on 12(b)(6). Petitioners now attempt to raise a host of new such arguments for the 
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fIrst time in their challenge to the Panel's October 21,2016 Order. A review of the Panel's Order 

makes it clear that the alleged violations of the Petitioners' due process rights and the Full Faith 

and Credit Clause were not presented for the Panel's consideration, and therefore were not 

address~d in the Order that Petitioners now challenge as improper. 

This Court has made clear that, to be consider the extraordinary remedy of a Writ of 

Prohibition, the issues challenged by a petitioner must have been sufficiently presented to the 

lower court. "We previously have observed that 'a party must alert a .tribunal as to perceived 

defects at the time such defects occur,' and if the tribunal is not so alerted, we will not 'consider 

an error which is not properly preserved in the record nor apparent on the face of the 

record.'" Hanlon v. Logan Cnty. Bd of Educ., 201 W.Va. 305, 315, 496 S.E.2d 447, 457 

(1997) (quoting State v. Browning, 199 W.Va. 417,425,485 S.E.2d 1,9 (1997)). "With respect 

to the requirement for a particularized objection, this Court has previously lamented that 

[t]ime and again, we have reiterated that "[t]o preserve an issue for 
appellate review, a party must articulate it with such sufficient 
distinctiveness to alert a circuit court to the nature of the claimed defect." 

Perrine v. E.l du Pont de Nemours & Co., 225 W. Va. 482, 531, 694 S.E.2d 815, 864 (2010) 

(quoting Syl. Pt. 2, State ex rei. Cooper v. Caperton, 196 W.Va. 208, 470 S.E.2d 162 (1996)). 

This Court has further explained: 

The rule in West Virginia is that parties must speak clearly in the circuit 
court, on pain that, if they forget their lines·, they will likely be bound 
forever to hold their peace .... It must be emphasized that the contours for 
appeal are shaped at the circuit court level by setting forth with 
particularity and at the appropriate time the legal ground upon which the 
parties intend to rely. 

ld., 196 W.Va at 216,470 S.E.2d at 170 (citation omitted). Trial courts should not have to guess 

the nature of claimed defects. Further, this Court should not have to examine with a fine tooth 

17 




comb the lines of trial transcripts to discern the true meaning of objections made at trial. Id. 

(emphasis in original). 

Last term, in State ex reI Almondv. Rudolph, No. 16-0607,2016 WL 6833989, at *9 (W. 

Va. Nov. 14,2016), this Court stated: 

In Bedell, this Court noted the longstanding principle that failure to raise an issue 
below will prevent consideration of that matter by this Court and found that 
"[b]ecause the circuit court was not permitted to consider this issue in the course 
of formulating" its relief, "it would be inappropriate for this Court to inform the 
circuit court it has acted wrongly when it did not have an opportunity to address 
the matter in the first instance." 

Id. It would be patently unfair to the Panel to fmd itself reversed based on arguments it never . 

saw or had any opportunity to rule on. Petitioners seek issuance of a Writ on improper grounds, 

and for this reason, their attempted constitutional arguments should not be considered, and their 

Petition for a Writ ofProhibition should be denied.5 

Additionally, Petitioners' Motion to Dismiss was made pursuant to West Virginia Rule of 

Civil Procedure 12(b)(6), on grounds that Plaintiffs had failed to state a claim for which relief 

could be granted. This was the sole grounds on which Petitioners moved the Panel for dismissal. 

Notably, Petitioners did not move for dismissal pursuant to West Virginia Rule of Civil 

Procedure 12(b)(2), on grounds that the Panel lacked jurisdiction over any of the parties or 

claims in this matter. Petitioners now attempt to use their Petition for a Writ of Prohibition to 

5 There is, of course, no question whatsoever that the Panel has jurisdiction in the sense of legal 
cognizance of this matter, and Petitioners are not raising a coram non judice issue that would be 
unwaivable or capable of notice at any time. The Petition clearly alleges only that Defendants 
believe the court made an error of law, not that it proceeded without authority to act at all. See 
e.g. State ex reI. Farber v. Mazzone, 213 W. Va. 661, 665, 584 S.E.2d 517, 521 (2003) 
(distinguishing writ petitions seeking the correction of an alleged legal error, as Petitioners do 
here, from writs seeking relief from a court acting "coram non judice, " or without any authority 
over the matter at all). 
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invoke new arguments for dismissal, for the first time. A writ petition is not a proper vehicle for 

new arguments, and the Court should not consider Petitioner's untimely contentions. 

1. 	 Sufficient contacts exist to support the Panel's rmding 
that the Plaintiffs' claims should not be dismissed under 
Ohio Revised Code § 2307.84, et seq. 

As the Panel correctly set forth in its Order, this Court has previously found that "West 

Virginia and its citizens have an important interest in the proper resolution of this case, the 

conduct of the Defendants, and the claims of the Plaintiffs, whether they are West Virginians or 

citizens of other states." October 21, 2016 Order at ~ 55, quoting State ex reI. Am. Elec. Power 

Co. 'v. Nibert, 237 W. Va. 14, 784 S.E.2d 713, 726 (2016). West Virginia was found to have a 

direct interest in this case: 

[W]e conclude that the consideration of this State's public interest also 
weighs in favor of retention of the Plaintiffs' claims in West Virginia ... 
to the extent that the corporate defendants operate coal-fued power plants 
both in Gallia County, Ohio, and Mason County, West Virginia, and the 
coal waste generated by such power plants has adversely affected the 
residents of Mason County, West Virginia, these citizens have an interest 
in deciding the instant controversy. 

fd. 	These pervasive contacts vastly exceed the minimums required to satisfy due process. 

Contrary to Petitioners' repeated characterization of the Panel's decision as "arbitrary," 

the decision is fully supported by West Virginia's public policy exception to the doctrine of lex 

loci delicti. Petition for Writ of Prohibition at 19. In addition to the significant interest that the 

state of West Virginia has in the proper resolution of all Plaintiffs' claims in this matter, and in 

upholding the state's important public policies in reaching that resolution, the Plaintiffs at issue 

in Petitioners' challenge-to the Panel's Order have sufficient contacts to the state of West 

Virginia such that Petitioners' claims of due process violations fall flat. The instant Plaintiffs' 

claims are closely tied to a significant number of other claims in this matter, including those 
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brought by West Virginia citizens and residents, over which juri-sdiction can no longer be 

disputed. 

This matter is also significantly distinguishable from Phillips Petroleum Co. v. Shutts, 

472 U.S. 797 (1985), upon which Petitioners rely, for the first time, in their Petition. Shutts was a 

class action, and involved thousands of claims brought by plaintiffs from all fifty states. The 

claims sought interest on royalty payments owed under leases for oil and gas extraction. The vast 

majority of these claims had no ties or connections whatsoever to the state o/Kansas, which was 

the forum state at issue. Nevertheless, the Kansas court decided to apply Kansas law wholesale 

to all ofthe class action claims and set interest rates under Kansas law as well. The instant matter 

is not remotely so vast or far flung as the matter examined in Shutts. Also different from Shutts is 

the fact that the Plaintiffs in this case are primarily citizens of West Virginia and Ohio, and are 

not spread out nationwide. The claims at issue in this case have already been found to have 

substantial connections to the state of West Virginia, whereas in Shutts, the opposite was true, 

and almost none of the claims were tied to Kansas. Shutts presents a dissimilar scenario to the 

instant matter, and in no way undermines what the Panel has ordered. 

2. 	 Petitioners could have reasonably expected West 
Virginia law to govern their conduct during the relevant 
periods of time in this matter. 

In asserting before this Court in the first instance that their Due Process Rights are 

violated, Petitioners rely heavily upon the concept that they could not have reasonably been 

expected to be subjected to the laws of West Virginia, and it is therefore in violation of their 

constitutional rights to permit the claims of the 12 Plaintiffs to proceed to the merits. 

It would have been entirely reasonable for Petitioners to have expected West Virginia law 

to have governed their conduct with respect to the instant matter, inasmuch as Petitioners have 

long been operating coal combustion plants in the state of West Virginia and also operate plants 
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and landfills near the border of West Virginia. Petitioners also employ, contract, and/or 

otherwise utilize citizens of the state of West Virginia with significant frequency. Petitioners had 

every reason to know that the harmful material produced at their plants, including the Gavin 

Plant, and disposed of at their landfills, including the Gavin Landfill, would be taken home by 

on-site workers,6 whether in Ohio, or to West Virginia. Petitioners were further aware that, that 

where the material was taken to West Virginia, and caused harms and injuries there, Petitioners 

could be subject to West Virginia law for claims arising out of that exposure. To claim that they 

had no reason to know or expect that West Virginia law could govern claims arising out of their 

wrongful conduct, where it is both known and established that West Virginia has a significant 

interest in such conduct, is disingenuous. 

D. The Panel's decision does not violate the Full Faith and Credit Clause. 

Plaintiffs reiterate the novelty of Petitioners' arguments of constitutional violations, and 

the impropriety of using a Petition for Writ ofProhibition to invoke these arguments for the very 

first time, as discussed in Section C, supra, which Plaintiffs incorporate fully by reference 

herein. For this reason alone, Petitioners' Petition for a Writ of Prohibition should be denied. 

However, additional reasons exist to support denial ofthe issuance of a Writ, as Petitioners' 

claims that the Panel's October 21,2016 Order denying their Motion to Dismiss stands to violate 

the Full Faith and Credit Clause of the United States Constitution are unfounded and based upon 

incorrect readings of the Panel's clear Order. 

6 It is of note that, prior to 2004, the very statute upon which Petitioners wholly rely in support of 
dismissal of the Plaintiffs' claims did not yet exist, and therefore could not have served to govern 
Petitioners' conduct. Ohio Revised Code § 1.48 clearly provides that "a statute is presumed to be 
prospective in its operation unless expressly made retrospective." No language in Ohio Revised 
Code § 2307.84, et seq. provides for retroactive application, in any way, and the statute would 
therefore be entirely inapplicable to any of the Plaintiffs' claims for exposure pre-dating 2004. 
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Petitioners once again incorrectly conclude that the Panel's decision was based solely 

upon its own policy preferences, and has "created a new cause of action" out of thin air, and 

proceed to deliver an entire constitutional argument on these unfounded and misguided premises. 

See Petition for Writ of Prohibition at 22-27. As previously mentioned in Section B.2, supra, the 

Panel's decision was in no way based upon a policy "preference," but was rather based upon 

West Virginia's long-standing and well-recognized public policies. 

The Full Faith and Credit Clause is a constitutional provision which was enacted to help 

transition the colonial states from individual sovereign entities into one, unified United States 

nation. The Full Faith and Credit Clause achieves this "by directing that a State, when acting as 

the forum for litigation having multi state aspects or implications, respect the legitimate interests 

of-other States and avoid infringement upon their sovereignty." Allstate Ins. Co. v. Hague, 449 

U.S. 302, 322-23, 101 S. Ct. 633, 645, 66 1. Ed. 2d 521 (1981). It does not, however, "rigidly 

require the forum State to apply foreign law whenever another State has a valid interest in the 

litigation." Id (citing to Nevada v. Hall, 440 U.S. 410, 424, 99 S.Ct. 1182, 1190,59 1.Ed.2d 416 

(1979); Alaska Packers Assn. v. Industrial Accident Comm'n, 294 U.S. 532, 546-548, 55 S.Ct. 

518,523-524, 79 L.Ed. 1044 (1935); Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 

306 U.S. 493, 501-502, 59 S.Ct. 629,632-633, 83 1.Ed. 940 (1939». "On the contrary, in view 

of the fact that the fOrunl State is also a sovereign in its own right, in appropriate cases it may 

attach paramount importance to its own legitimate interests." Id. (emphasis supplied). This is 

precisely what the Mass Litigation Panel has chosen to do in this matter. After thorough analysis, 

the Panel has exercised its right to apply the public-policy exception to the doctrine of lex loci 

delicti, as it is permitted to do under prevailing West Virginia law, because to apply the law of 

Ohio would violate West Virginia's own legitimate interests. Simply because Ohio may have a 
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valid interest in this litigation, West Virginia courts are in no way required to apply Ohio law, 

especially where to do so violates long-standing, important West Virginia public policies. 

Petitioners attempt to refute this principle by arguing that a specific statute must exist 

which would conflict with the foreign la~ at issue. See Petition for Writ of Prohibition at 24. 

Despite the string cite of cases supplied in an accompanying footnote, Petitioners are unable to 

point to . any language which states this to be a requirement. Rather, the cases cites simply 

address the facts and circumstances giving rise to courts finding exceptions to lex loci delicti to 

be appropriate.7 Additionally, Petitioners have failed to produce any evidence or argument that to 

apply West Virginia law to the claims of these twelve Plaintiffs would threaten Ohio's 

sovereignty, either directly or indirectly. They simply argue that they are being denied the 

outcome they desire. 

The Full Faith and Credit Clause does nO,t require West Virginia courts to give effect to 

an Ohio statute which would not be given effect even if the matter were pending before an Ohio 

court. As stated in Section C.2, supra, the statute at issue, Ohio Revised Code § 2307.84, et seq., 

was passed in 2004. The alleged dates of ~xposure for many, if not all, of the 12 Plaintiffs at 

issue in Petitioners' challenge to the Panel's decision took place before the passage of this 

statute. Inasmuch as Ohio law makes clear that "a statute is presumed to be prospective in its 

operation unless expressly made retrospective,"s and nothing in Ohio Revised Code § 2307.84, et 

7 Many of these cases reference situations involving Worker's Compensation. Inasmuch as each 
state in the United States has enacted some variation of a Worker's Compensation statute, it is 
unsurprising that, where a court is faced with a caSe involving claims for Worker's 
Compensation that requires a choice-of-Iaw determination, statutes from both the forum state and 
the foreign state would exist. This does not give rise to the conclusion that the existence of 
another 'statute on point' is required to find exception to the Full Faith and Credit Clause on 
rublic policy grounds, as Petitioners suggest. 

Ohio Revised Code § 1.48. 
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seq. expressly provides for retroactive application, the statute should be found to be generally 

inapplicable to the instant Plaintiffs' claims, whether before an Ohio court or a court in the state 

of West Virginia. Ohio has yet to apply the statute at all. Moreover, the "certificate of merit" 

concept in the law is also unconstitutional in Ohio as a matter of Ohio's constitutional law and 

would not be applied even in Ohio now. It would be a strange brand of "comity" to apply Ohio 

laws in West Virginia that Ohio would not apply itself. 

VI. CONCLUSION 

WHEREFORE, for the reasons set forth herein, the Respondents, the Estate of Bobby 

Clary, by Joy Clary, Administrator, et aI., respectfully request that an Order be entered denying 

the Petitioners' Verified Petition for Writ of Prohibition. 

Respectfully submitted, 


The ESTATE of BOBBY CLARY, by Joy Clary, 

Administrator, et aI., 

Respondents 


By: 
. Regan, Esq. (#8593) 
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