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I. QUESTION PRESENTED 


This is a verified petition for writ of prohibition seeking interlocutory review of an order 

entered on October 21, 2016, by the Mass Litigation Panel, which denied Petitioners' Motion to 

Dismiss claims of 12 Ohio Plaintiffs suing for injuries suffered, if at all, entirely in Ohio, as a 

result of exposure that occurred, if at all, in Ohio. 

The question presented is whether the Panel improperly deviated from this State's 

adherence to the lex loci delicti choice oflaw doctrine to avoid applying an Ohio law, when such a 

deviation is not supported by this Court's jurisprudence on the application of the narrow "public 

policy" exception to the lex loci delicti doctrine and otherwise violates Petitioners' constitutional 

rights. 

Because reVIew of the threshold issue presented herein meets the standards for 

interlocutory review through this Court's prohibition jurisdiction, Petitioners respectfully 

<l'

request that this Court issue a rule to show cause why the Panel's decision to give extra

territorial application of unestablished West Virginia law to Ohio residents whose causes of 

action, ifany, arose solely in the State of Ohio, should not be set aside. 

II. STATEMENT OF THE CASE 

The 12 Ohio Plaintiffs at issue in this petition allege that they were exposed to "mixed 

dust" from Petitioners' Ohio facility despite the fact that they never visited the facility. [AP 1

33] In 2004, however, Ohio enacted a statute directly on point that says that in these 

circumstances, premises owners cannot be held liable for off-site exposure to mixed dust. The 

Panel recognized that under West Virginia's choice of law rules, Ohio law would ordinarily apply 

and bar these Plaintiffs' claims. [AP at 235-252] 
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Despite the facts, however, that these 12 Plaintiffs were not citizens or residents ofWest 

Virginia; that the Petitioners are not West Virginia corporations; that Petitioners' activities 

allegedly giving rise to the claims occurred entirely in Ohio; and that the exposure these Plaintiffs 

allege also occurred entirely in Ohio, the Panel held that West Virginia law governs the 12 

Plaintiffs' claims. [Id.] 

The Panel held that applying an Ohio statute regarding the scope of an Ohio defendant's 

duty to an Ohio plaintiff for conduct in Ohio would violate West Virginia's public policy, because 

it would leave the Ohio plaintiff without a remedy even though the Ohio Legislature has decided 

no remedy should exist under these circumstances. [Id.] 

After the case was transferred to the Mass Litigation Panel following this Court's decision 

in State ex rei. American Electric Power Co. v. Nibert, 237 W. Va. 14, 237 S.E.2d 713 (2016),. 

Plaintiffs filed an Amended Complaint. [AP 1-33] The Amended Complaint joins the separate 

claims of 79 individual Plaintiffs, all of whom allege that they or their family members were 

injured by exposure to Coal Combustion Residuals ((( CCRs ") generated at the General James M. 

Gavin Power Plant and disposed of at the associated Gavin Landfill. [Id.] Both the Gavin Plant 

and the Gavin Landfill are located entirely in Ohio. Petitioners are entities that Plaintiffs allege 

have owned or operated the Gavin Landfill during the period relevant to this action. 

Thirty-nine of the 78 Plaintiffs remaining in the case allege that they were exposed to 

CCRs while working at the Gavin Landfill for independent contractors. l [AP 1-33] Twenty

seven Plaintiffs allege loss of consortium claims derived from the claims of the independent 

contractor Plaintiffs. [Id.} That leaves 12 Off-Premises Plaintiffs, who allege that they suffered 

1 The Amended Complaint originally joined the claims of 79 Plaintiffs. On November 18, 2016, 
one plaintiff voluntarily dismissed his claim. [AP 253-255] 
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injuries as a result of "take-home" exposure to CCRs-that is, exposure they experienced not by 

visiting the Gavin Plant or Landfill, but rather through sharing a residence with independent 

contractor Plaintiffs who allegedly brought CCRs home on their clothing.2 [Id.] 

On August 15, 2016, Petitioners filed a Motion to Dismiss the Amended Complaint 

seeking, among other things, dismissal of the claims of the Off-Premises Plaintiffs under the Ohio 

"Mixed Dust" Statute, Ohio Rev .. Code Ann. § 2307.84 et seq. [AP 34-148] The Mixed Dust 

Statute provides that premises owners are not liable for alleged off-site mixed dust exposure of 

the exact kind the Off-Premises Plaintiffs allege. Ohio Rev. Code § 2307.89. The statute is a 

clear legislative pronouncement by the state of Ohio that no duty exists to off-premises 

individuals like the Off-Premises Plaintiffs. in this case. 

On October 21, 2016, the Panel issued its Order denying Petitioners' Motion to Dismiss 

the claims of the Off-Premises Plaintiffs. [AP at 235-252] The Panel agreed with Petitioners that 

because the alleged exposures all occurred entirely within the state ofOhio, the doctrine of lex loci 

delicti required application of Ohio law to the claims of the Off-Premises Plaintiffs. [Id.] The 

Panel further agreed with Petitioners that those claims were squarely within the scope of the 

Ohio Mixed Dust Statute, because they alleged off-premises exposure to mixed dust as defined 

by the statute.3 [Id.] Despite those holdings the Panel refused to apply Ohio law to the claims of 

the Off-Premises Plaintiffs. [Id.} The Panel concluded that it was compelled by West Virginia 

2 In the Amended Complaint, Plaintiffs call the Off-Premises Plaintiffs the "Non-Working Direct 
Claim Plaintiffs." Petitioners use the Off-Premises terminology because it is descriptive of the theory of 
the claim. 

3 Petitioners also respectfully disagree with the Panel's other findings with respect to the 
applicability and enforceability of the Mixed Dust Statute. Petitioners do not seek prohibition with 
respect to the Panel's rulings on those issues, except to the extent that all claims made by the Off
Premises Plaintiffs in this case should be dismissed in their entirety as barred by Ohio Rev. Code § 
2307.89. 

3 




public policy to allow the Off-Premises Plaintiffs' claims to go forward even though those claims 

are specifically prohibited by Ohio law. [Id.] 

The scope of any duty on the part of premises owners to protect off-site individuals from 

take-home exposure has been widely discussed and litigated over the past decade, in both courts 

and legislatures across the country. This Court, however, has not addressed whether West 

Virginia recognizes a take,.home duty, nor has the West Virginia legislature weighed in. 

Nevertheless, the Panel held that applying Ohio law would violate West Virginia's"strong public 

policy that persons injured by the negligence ofanother should be able to recover in tort." 

The Panel's holding means that West Virginia law will govern the claims of the Off

Premises Plaintiffs even though (1) none of those Plaintiffs were citizens or residents of West 

Virginia at the. time pf their ·alleged exposure; (2) all of their alleged exposure occurred in Ohio; 

(3) Petitioners' operations at iss.ue were only in Ohio; (4) Ohio law says Petitioners had no duty 

to the Off-Premises Plaintiff;aild (5) Petitioners had no reason to expect their conduct was not 

governed by Ohio law. 

ill. SUMMARY OF ARGUMENT 

This Court should issue a writ of prohibition as to the Panel's order because it committed 

clear error in deviating from the principles this Court has set forth for application of the doctrine 

of lex loci delicti and because it violated Petitioners' constitutional right to due process and the 

Full Faith and Credit Clause. 

The Panel conceded that under West Virginia's lex loci delicti doctrine, Ohio law would 

govern the Off-Premises Plaintiffs' claims. The Panel deviated from that rule on "public policy" 

grounds, finding that public policy requires that the Off-Premises Plaintiffs be permitted to assert 

take-home claims, despite the fact that no statute or case says that West Virginia law even 
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recognizes such a claim. Nor has any other state ever recognized that a premises owner owes a 

duty to family members of independent contractors (in fact, the states to have considered the 

issue have said that there is no such duty). 

The Panel's ruling is directly contrary to this Court's decisions in Paul v. National Life, 

177 W. Va. 427,352 S.E.2d 550 (1986), and Nadlerv. Liberty Mutual Fire Ins. Co., 188 W. Va. 329, 

424 S.E.2d 256 (1992). 

In Paul and Nadler, this Court made clear that the public policy exception to the rule of 

lex loci is not warranted merely because the law of a another state is less favorable to plaintiffs 

than the law of West Virginia, and that even when warranted, should not apply when the claims 

of the plaintiff have no connection to West Virginia apart from the fact that the case was brought 

in West Virginia. The Panel's decision does not discuss either of those rulings and commits clear 

error in not following those rulings. 

Moreover, in refusing to apply Ohio law to Ohio conduct between Ohio parties, the Panel 

created a constitutional problem. The constitutional limits on states' choice of law rules issue 

from two sources: the right to due process and the Full Faith and Credit Clause. The Panel's 

decision runs afoul ofboth. 

The Panel cannot apply West Virginia substantive law to the Ohio Off-Premises 

Plaintiffs' claims against Petitioners regarding an Ohio premises, alleged exposure in Ohio, and 

alleged injury in Ohio. As this Court has held, "due process principles prevent West Virginia 

from applying its own substantive law to out-of-state [parties] unless it has 'a significant contact 

or significant aggregation of contacts, creating state interests, such that choice of its law is neither 

arbitrary nor fundamentally unfair.'" State of West Virginia ex rei. Chemtall Inc. v. Madden, 216 
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W. Va. 443, 452, 607 S.E.2d 772 (2004) (quoting Phillips Petrol. Co. v. Shutts, 472 U.S. 797, 818 

(1985». Here, there are no contacts between the Off-Premises Plaintiffs' claims and West 

Virginia, other than the fact that they filed here. That is not enough. And there is no "public 

policy" exception to the right to due process. 

, O~ the other hand, there is a narrow public policy exception to the Full Faith and CreClit

Clause's requirement that sister states respect one another's laws regulating conduct within ~eir 

own borders, and ap'ply those laws when a case involving allegedly wrongful conduct occurring· in '. 

one state is properly before another state's court for adjudication. But that exception is plainly 

inapplicable here. 

There is no statute or decision from this Court stating a public policy that Ohio's.Mixed . 

Dust Statute contravenes. Ohio's Mixed Dust Statute is not an outdated relic from a bygone era . 

that would yield unfair results when it is set against the backdrop of contemporary values. The 

Panel's decision represents nothing more than a policy preference. The United States Supreme. 

Court has said the Full Faith and Credit Clause requires application of the foreign state's law in 

such circumstances. 

If this Court does not review this case at this time and it proceeds to judgment in favor of 

Ohio residents based upon events that took place entirely in the State of Ohio where those events 

would not give rise to any cause ofaction in Ohio, Petitioners' federal constitutional rights will be 

violated. Moreover, a dangerous precedent will have been established whereby West Virginians 

may be held liable in other States for causes of action arising entirely in the State ofWest Virginia 

that have been prohibited by West Virginia law. 
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IV. STATEMENTREGARDINGORALARGUMENT 


Petitioners request oral argument pursuant to Rule 20 of the West Virginia Rules of 

Appellate Procedure. This case is appropriate for a Rule 20 argument because the Respondent 

Judges' denial of Petitioners' Motion to Dismiss the claims of the Off-Premises Plaintiffs 

deviates clearly and significantly from this Court's jurisprudence on the application of lex loci 

delicti and raises serious constJtutional questiQns and issues of fundamental public importance. 

V. ARGUMENT 

A. 	 A WRIT OF PRoHIBmoN IS APPROPRIATE WHERE THE PANEL COMMlTTED 

CLEAR LEGAL ERROR VIOLATING PETITIONERS' CONSTITUTIONAL RIGHTS. 

The Court should exercise its original jurisdiction here for two reasons. 

First, the Panel has committed a clear error of law by refusing to apply the doctrine of lex 

loci delicti when the claims' at issue allege injuries suffered, it at all, in Ohio from activities 

conducted entirely within that state. Prohibition is appropriate to correct "substantial, clear-cut, 

. . . 

legal errors plainly in contravention of a clear statutory, constitutional, or common law mandate 

which may be resolved independently ofany disputed facts and only in cases where there is a high 

probability that the trial will be completely reversed if the error is not corrected in advance." Syi. 

pt. 1, in part, Hinkle P. Black, 164 W. Va. 112, 262 S.E.2d 744 (1979), superseded on othergrounds as 

stated in State ex reI. Thornhill Grp'} Inc. P. King, 233 W. Va. 564, 759 S.E.2d 795 (2014). This 

Court has explained that "the existence of clear error as a matter of law[ ] should be given 

substantial weight." Syi. pt. 4, State ex reI. Hooverv. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996). 

The Panel's conclusion that the absence of a right of action concerning off-premises 

exposure as set forth by Ohio's Mixed Dust Statute offends West Virginia public policy does not 
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address, and is plainly at odds with, this Court's decisions in Paul and Nadler.4 The Panel held 

that West Virginia public policy mandates that Ohio citizens be permitted to recover for take

home exposure-despite the fact that neither the West Virginia legislature, nor this Court, nor 

any other West Virginia court has ever held that West Virginia law even permits such a claim . 

.... Second, the Panel's misapplication of West Virginia law violates the United States 

Constinition. By creating from whole cloth a right of action for the Off-Premises Plaintiffs in 

contravention' of the Mixed Dust Statute, the Panel's order violates Petitioners' due process 

rights and the Full Faith and Credit Clause. The claims of the Off-Premises Plaintiffs have 

nothing at all to do with West Virginia, apart from being joined to claims by the few Plaintiffs who 

may have a c?nnection with this state. Applying West Virginia law rather than Ohio law to such 

claims. raises serious issues of constitutional law that this Court has not previously addressed. 

The Panel's error is apparent on the face of the record, and the Court has a record upon which to 
\ 	 .. 

decide the constitutional issues the Panel's decision raised. 

B. 	 THE PANEL'S HOLDING THAT Omo's MIxED DUST STATUTE OFFENDS THE 
PuBuc POUCY OF WEST VIRGINIA Is CLEARLY ERRONEOUS 

The Panel based its conclusion that the Mixed Dust Statute's proscription on take-home 

claims violated West Virginia public policy on this Court's decision in Mills v. Quali~ Supplier 

Trucking, Inc., 203 W. Va. 621,510 S.E.2d 280 (1998). In relying on Mills, the Panel ignored this 

Court's decisions in Paul and Nadler. Mills does not support the Panel's decision, and Paul and 

Nadler make clear that the Panel's decision is wrong. Moreover, the "public policy" announced 

by the Panel establishes a duty that no other state high court has ever found to exist, and in fact 

4 Cf. State ex reI. Atkins v. Burnside, 212 W. Va. 74, 82, 569 S.E.2d 150 (2002) ("A writ of 
prohibition is available to correct a clear legal error"); see also State ex reI. Parkerv. Keadle, 235 W. Va. 631, 
639, 776 S.E.2d 133 (2015) (granting writ of prohibition where lower court committed clear legal error in 
granting defendant new trial). 
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has been expressly rejected by the states that have considered whether such a duty exists. This 

case presents exactly the type offorum shopping the bright -line rule of lex loci delicti was intended 

to prevent-and exactly the kind of misapplication of the public policy exception that will leave 

lex loci most honored in the breach. 

1. 	 The Panel's decision that Ohio's Mixed Dust Statute offends 
West Virginia public policy is incorrect 

Ohio's Mixed Dust Statute cannot offend West Virginia public policy if no such public 

policy exists. West Virginia has no statute permitting off-premises plaintiffs to recover damages 

against a premises owner. This Court has never issued an opinion that premises owners owe any

duty to those who have never been present on the premises, nor has there ever been any 

suggestion that such a rule should be rejected as an outdated relic borne out of conditions no 

longer in step with modem society. No decision of this Court cited by the Panel supports the 

notion that a statute from another state may be rejected simply because a West Virginia court 

believes the other state's policy is misguided. Disapproval of another state's policy does not 

thereby create a public policy in the state ofWest Virginia. The Panel ignored the rules set forth 

by this Court as to where and when a public policy may be found, and, as importantly, the narrow 

circumstances in which it may be appropriate to announce a new public policy. 

In Mills, this Court held that it would not apply the rule of lex loci delicti if the law of the 

state to which that rule pointed retained the doctrine of contributory negligence. That doctrine, 

the Court held, offended the public policy of West Virginia because the Court had already 

affirmatively rejected it as outdated and unfair in Bradley v. Appalachian Power Co., 163 W. Va. 

332,256 S.E.2d 879 (1979). Mills announced no new policy of the state ofWest Virginia. 
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Mills also relied on this Court's earlier opinion in Paul. In that case, the Court had 

declined to apply lex loci delicti when that doctrine would have required application of Indiana) s 

automobile guest statute, which made the host ofa guest in his car immune from suit by the guest 

for injuries caused by the host's negligence. Just as the legal doctrines rejected by this Court in 

Bradley and the other cases cited in Mills d~rived from earlier times, automobile guest statute~ 

. 
originated when cars still vied with horses to rule the road. Id. at 430. And just as the legal 

doctrines rejected in Bradley, Coffindaffer, Adkins, and Lee inflicted unfair results when applied in 

modern times, automobile guest statutes had harsh and unfair consequences that had led courts 

increasingly to reject the rule. Paul, 177 W.Va. at 429-31. 

What Paul, Bradley, Coffindaffer, Adkins, and Lee all have in common is that they set forth· • 

the public policy of West Virginia by rejecting on public policy grounds outdated legal doctrines·· 

that inflict harsh consequences which fail to account for contemporary conditions no longer 

representative of those prevailing when the doctrines were adopted. The rule of law set forth in 

Ohio's Mixed Dust Statute, enacted in 2004, is a contemporary rule borne out of current 

conditions. There is nothing harsh or unfair about the rule, and unlike the rules cast aside in Paui 

and the other cases, there is no cavalcade of courts rushing to reject it. 

To the contrary, several states have recently adopted statutes nearly identical to Ohio's, 

barring claims against premises owners in exactly the circumstances presented here. See) e.g., 

Kan. Stat. Ann. § 60-4905(a) (enacted 2006); Tenn. Code Ann. § 29-34-307 (enacted 2006). 

And the state appellate courts that have addressed take-home exposure in the context of 

independent contractors have held that premises owners do not owe a duty to the family 
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members of independent contractors, which is exactly the scenario presented here.s In fact, most 

of the high courts and legislatures that have addressed take-home exposure have held that 

premises owners do not even have a duty to the spouses of employees, let alone independent 

contractors.6 In only three states has the high court found that premises owners have a duty 

regarding off-premises- exposure. ·,See .satterfield v. 13reeding Insulation Co.) 266 S.W.3d 347 

(Tenn. 2008); Olivo v. Owens-Illif!OZs) Inc., ,895 A.2d 1143,.186 N.J. 394 (N.J. 2006); Kesner v. 

Superior Court ofAlameda. Cty., 2016 Cal. LEXIS 9431 (Cal. Dec. 1, 2016). None of the three 

would support an imposition of a duty under the facts of this case.7 

The Ohio Mixed Dust Statute rejected by the Panel is not the sort of outdated rule that 

would warrant ignoring the rule of lex loci. It does not stem from a bygone era, and having been 

5 See Miller v. Ford Motor Co., 740 N.W. 2d 206, 479 Mich. 498 (Mich. 2007); Van Fossen v. 
MidAm. Energy Co., 777 N.W.2d 689, 699 (Iowa 2009). 

6 See) e.g., Boley v. Goodyear Tire & Rubber Co., 929 N.E.2d 448, 125 Ohio St.3d 448 (2010) 
(applying state statute barring take-home asbestos claims under·statutory scheme substantially similar to 
the Mixed Dust Statute); CSXTransp. Inc. v. Williams, 608 S.E.2d 208,209-210,278 Ga. 888 (Ga. 2005); 
Holdampfv. A.C. & S.) Inc., 840 N.E.2d 115,120,122,5 N.yjd 486 (N.Y. 2005); Price v. E.L DuPont de 
Nemours &Co., 26 A.3d 162 (Del. 2011); Palmer v. 999 QJtebe~ Inc, 874 N.W.2d 303 (N.D. 2016); see also 
Gillen v. Boeing Co., 40 F. Supp. 3d 534, 542 (E.D.· Pa. 2014) (applying Pennsylvania law); Adams v. 
Owens-Rlinois) Inc., 705 A.2d 58, 66 (Md. Ct. App. 1998); Martin v. Cincinnati Gas & Elec. Co., 561 F.3d 
439 (6th Cir. 2009); Alcoa Inc. v. Behringer, 235 S.W.3d 456, 461 (Tex. Ct. App. 2007). Last month, the 
Supreme Court of Georgia held that product manufacturers have no duty to warn of the risks of take
home exposure. CertainTeed Corp. v. Fletcher, 2016 Ga. LEXIS 778 (Ga. Nov. 30, 2016). 

7 The Tennessee Supreme Court in Satterfield considered only whether an employer owes a duty to 
a family member of an employee to prevent asbestos exposure (and the court held that that such a duty does 
exist). See Satterfield, 266 S.W.3d 347. Moreover, Tennessee has enacted its own Mixed Dust Statute 
(which is nearly identical to Ohio's) barring take-home claims exactly like the ones the Off-Premises 
Plaintiffs assert here. See Tenn. Code Ann. § 29-34-301. In Olivo, the New Jersey Supreme Court held 
that a premises owner does not have a duty to a household member if it does not first have a duty to the 
worker at issue-expressly holding open the possibility that if Olivo were subject to the "independent 
contractor exception" for premises liability, his spouse would not have a claim either. See Olivo, 895 A.2d 
at 407-08; see also Schwartz v. Accuratus Corp., No. A-73 September Term 2014 076195, 2016 NJ. LEXIS 
691 (NJ. July 6, 2016). In Kesner, decided last week, the California Supreme Court placed the same 
limitation on take-home liability: where a premises owner has no duty to an independent contractor, it has 
no duty to the independent contractor's family members. Kesner, 2016 Cat LEXIS 9431, at *6-7. 
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recently enacted-not only in Ohio but in other states as well-it addresses contemporary issues 

in a fair and reasonable manner. Moreover, no opinion of this Court-and certainly not the 


decision of the Panel-has weighed the costs and benefits of the Mixed Dust Statute's 


announcement that no duty exists to off-premises individuals and found it out of step with the 


. norms and expectations of contemporary society. Likewise, no statute enacted by this state 


-.mandates recovery by plaintiffs on terms other than those provided by Ohio's Mixed Dust 

. Statute. 

The question before the Court is not whether West Virginia should stand alone among 

states and find premises owners have a duty to the family members of independent contractors to 

prevent off-premises exposure. It is whether West Virginia has a public policy so deeply 

entrenched that only that result is permitted in the state's courts, even when the law of another 

state should control. The Panel was incorrect that West Virginia's public policy puts it so far out 

~f the main~tre~::oof modem jurisprudence, when the public policy exception to lex loci delicti 

was intended to achieve exactly the opposite. 

2. 	 The Panel's decision is contrary to this Court's holding that 
differences between West Virginia law and the law of a foreign 
state are not a sufficient reason to deviate from the rule of lex 
loci delicti 

The Panel's decision ignores Nadler's holding that mere differences between West 

Virginia law and the law of a foreign state do not establish a public policy of the former and thus 

are not a sufficient reason to deviate from the rule of lex loci delicti. Indeed, faced in Nadler with a 

conflict between a plaintiff-favoring West Virginia law and a defendant-favoring Ohio law, this 

Court rejected any deviation from lex loci on that basis alone. See Nadler, 188 W.Va. 329. In that 

case-a case the Panel did not even cite, much less attempt to distinguish-Thomas killed two 
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members of the Schoettker family and injured five other members of the family when his truck 

collided with their car in West Virginia. See id. at 332. The Schoettkers resided in Ohio and were 

insured by Liberty Mutual through a policy executed in that state. Id. After Thomas's insurance 

paid the single accident limit of $325,000, the Schoettkers sought to recover an additional 

$300,000 from Liberty Mutual based on the underinsured motorist coverage in their own policy. 

Id. 

Under Ohio law, the fact that Thomas's single accident limit exceeded the underinsured 

coverage available under the Schoettkers' policy barred the Schoettkers from recovering. Id. at 

332-33. West Virginia law would have led to a different result. Id. at 333. Making the same 

argument on which the Panel relied here, the Schoettkers therefore argued that application of 

Ohio law offended West Virginia's "policy of full compensation for those injured" by another's 

tortious conduct. Id. at 335. 

This Court disagreed. "[T]he mere fact that the substantive law of another jurisdiction 

differs from or is less favorable than the law of the forum state does not, by itself, demonstrate 

that application of the foreign law under recognized conflict of laws principles is contrary to the 

public policy of the forum state." Id. at 336. As Nadler makes clear, a mere difference between 

the law of West Virginia and the law of the foreign state is no basis for invoking the public policy 

exception. Only when application of the foreign state's law "would be offensive to the deeply 

ingrained or strongly felt public policy of the state" could there be any warrant for making a 

public policy exception to lex loci delicti. Id. 

A public policy cannot be "deeply ingrained or strongly felt" when it appears in no 

opinion of the Supreme Court of Appeals of West Virginia and finds expression in no statute 
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enacted by the state. Paul, Bradley, Coffindaffer, Adkins, and Lee justify deviation from the rule of 

lex loci delicti only because they involved rules of law originating in bygone eras that were plainly 

out of step with contemporary social mores and conditions, rules that were rejected in opinions 

thoroughly addressing the costs and benefits of the rejected rules. 

In contrast, the Panel's decision would permit a deviation from the rule of lex loci delicti 

whenever the foreign state's law was in any way less favorable to the plaintiff. This Court in 

Nadler expressly rejected any such application of the public policy exception. 14. at 338 ("Ifwe 

allow the public policy underlying our uninsured/underinsured motorist law to control choice of 

law every time there is a difference between our law and the law of another jurisdiction, we will 

essentially abolish the conflict oflaws rule. "). 
.' 

3. 	 The Panel's decision ignores this Court's warning that the . 
public policy exception should not be applied when the parties 
and the case have no connection to West Virginia apart from 
being brought in this State 

Just as the Panel ignored Nadler, it ignored Paul. And that case supplies still anoth~r 

reason why the Panel's decision was wrong. Paul extols the benefits ofconsistently applying the 

rule of lex loci delicti, warning against the costs of finding public policy exceptions to that rule too 

easily. In Paul, this Court specifically cautioned against the sort of "flagrant forum shopping" by 

which foreign plaintiffs, like the Off-Premises Plaintiffs here, allegedly injured in a foreign state 

by foreign defendants seek the application of more favorable law that neither they nor their 

defendants would have expected to apply: 

Although we intend this to be a rule of general application, we do not intend it as 
an invitation to flagrant forum shopping. For example, were a resident of a guest 
statute jurisdiction to sue another resident of a guest statute jurisdiction for an 
accident occurring in a guest statute jurisdiction, the simple fact that the plaintiff 
was able to serve process on the defendant within our State borders would not 
compel us to resist application of any relevant guest statute. This State must have 
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some connection with the controversy above and beyond mere service of process 
before the rule we announce today will be applied ... 

Paul, 177 W.Va. at 434 n.14. 

That danger counsels in favor of deviating from the rule of lex loci deliai in only the rarest 

of circumstances. As the Court made clear, those circumstances did not include disputes, such 

as those between Petitioners and the Off-Premises Plaintiffs, in which the litigants have no 

connection with this state. In other words, even when a foreign law offends the public policy of 

West Virginia, the state still must have sufficient connections to the conduct underlying the suit 

before it will use an identified public policy as a means to disregard the law ofanother state. 

This case is just the sort of case in which Paul envisioned application of lex loci without 

regard to public policy implications. The Off-Premises Plaintiffs are residents of Ohio suing 
,~i·'·~·~··. 

defendants from Ohio for activities taking place in Ohio. In those circumstances, Paul makes 

clear, the doctrine of lex loci deliai must apply irrespective of whether it offends a West Virginia 

public policy. 

Until the Panel issued its Order, no West Virginia court had ever ignored the rule set 

forth in Paul to hold that West Virginia's public policy exception to the lex loci deliai doctrine 

could be invoked to justify the application of forum law to nonresident plaintiffs' claims against 

foreign corporations when the underlying conduct allegedly resulting in physical harm occurred 

entirely outside of the state of West Virginia. The Panel's only basis for relieving the Off-

Premises Plaintiffs of the choice of law rules they accepted when they filed suit in West Virginia 

is that the law of Ohio is less favorable. That argument was firmly rebuffed in Nadler. If a 

plaintiff's choice ofa forum, without more, could justify the application of that forum state's law, 

plaintiffs would be permitted in every instance to forum shop for a more favorable law. That 
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cannot be the correct result, and this Court specifically warned against that result in Paul. The 

Panel's refusal to follow Paul and Nadler is clearly erroneous and should be corrected. 

4. 	 The Panel's decision threatens the comity under which sister 
states respect and apply West Virginia law to West Virginia 
conduct and claims 

The Panel's reasoning also sets a dangerous precedent for West Virginia businesses and 

citizens as it would expose both to suits in other states for causes of action by West Virginia 

residents' arising solely in West Virginia even though those causes of action have been 

legislatively abolished in West Virginia. 

In Stevens v. MTR Gaming Group) Inc., 237 W. Va. 531, 788 S.E.2d 59 (2016), for example, 

this Court recently held that the remedies provided to compulsive gamblers against owners of 

video lottery terminals under Section 29-22A-19 are intended to be exclusive. But under the 

Panel's rationale, if a West Virginia plaintiff filed suit in Pennsylvania against the West Virginia 

owner of a West Virginia video lottery machine, a Pennsylvania court could ignore West Virginia 

law on "public policy" grounds. 

That would upend West Virginia's considered statutory scheme regulating the conduct of 

West Virginians in West Virginia-just as the Panel's decision does here for Ohio. West Virginia 

expects its sister states not to undermine its regulation ofmatters in West Virginia, and the sister 

states are entitled to that same comity. 

C. 	 APPUCATION OF WEST VIRGINIA SUBSTANTIVE LAw TO THE Omo TAKE

HOME PLAINTIFFS' CLAIMS VIOLATES PETITIONERS' DUE PROCESS RIGHTS. 

If the Court finds that the Panel incorrectly applied the public policy exception to the lex 

loci delicti doctrine, it will avoid the constitutional problems the Panel's decision created. The 
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Panel's decision is not merely wrong; it violates Petitioners' due process rights. That is true for 

at least two reasons. 

First, the Off-Premises Plaintiffs' claims lack sufficient contacts with West Virginia to 

permit application ofWest Virginia law. 

Second, Petitioners could not have reasonably expected that West Virginia law would 

govern their conduct vis-a.-vis the Off-Premises Plaintiffs (or others similarly situated), so the 

conduct-regulating law ofthe forum state cannot apply. 

Critically, Petitioners are aware of no authority permitting a state to apply its own law in 

contravention of due process, even when the governing foreign law is purportedly offensive to the 

forum state's public policy. Put differently, there is no public policy exception to due process 

limitations on application of forum law: if there is no significant contact between the claim at 

issue and the forum state, the forum state cannot apply its own law, regardless of its public 

policy. 

1. 	 There are insufficient contacts to apply West Virginia Law to 
the Off-Premises Plaintiffs' claims. 

"[F]or a State's substantive law to be selected in a constitutionally pennissible manner, 

that state must have a significant contact or significant aggregation of contacts, creating state 

interests, such that choice of its law is neither arbitrary nor unfair." Allstate Ins. Co. v. Hague, 

449 U.S. 302, 312-13 (1981). Where such contacts are missing, the state has no interest that can 

justify the application of the state's substantive law. Here, there are no such contacts at all

other than Plaintiffs' counsel's joinder of the Off-Premises Plaintiffs' claims with those of some 

West Virginia residents seeking recovery under a different theory ofexposure. 
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The United States Supreme Court applied this rule in Phillips Petroleum Co. v. Shutts, 472 

U.S. 797, 821-22 (1985). Shutts makes clear the Panel's error in applying West Virginia law to 

the Off-Premises Plaintiffs' claims. 

In Shutts, the plaintiffs brought a putative class action in Kansas for delayed interest 

payments on royalty contracts against the defendant, a Delaware corporation wi.th. its principal 

place of business in Oklahoma. Id. at 799. The class included residents of all fifo/ states, as well 

as the District of Col~bia and foreign countries. Id. Many of those class members "had .no 

apparent connection to the State ofKansas except for [the] lawsuit." Id. at 815. And most of the 

royalty contracts forming the basis of the class members' claims had no connection to Kansas. 

Id. Rather than applying the law of the states where those leases were located .to . determine 

whether the defendant had improperly withheld interest payments, the Kansas court elected to 

apply Kansas law to every single individual claim in the case-and it did so despite material 

conflicts between Kansas law and those other states' laws. Id. at 816-17. 

The Supreme Court rejected the application of forum state law to all of the individual 

claims as unconstitutional: "Given Kansas' lack of 'interest' in claims unrelated to that State, 

and the substantive conflict with jurisdictions [where the leases were located], we conclude that 

application of Kansas law to every claim in this case is sufficiently arbitrary and unfair as to 

exceed constitutional limits. " Id. at 822.8 

8 See also State ex reI. Mobil Corp. v. Gaughan, 211 W.Va. 330, 332, 565 S.E.2d 793 (2002) ("West 
Virginia recognizes the doctrine of lex loci delicti, 'that is, the substantive rights between the parties are 
determined by the law of the place of injury.' Accordingly, the laws of many jurisdictions .,. will have to 
be considered and applied by a trial court during any mass trial in this litigation. The United States 
Supreme Court has established that, as a matter of due process, a state cannot categorically apply its 
substantive law to govern claims in which a state has little or no interest.") (Maynard, j., concurring) 
(internal citations omitted); see also In re Digitek Prods. Liab. Litig., MDL No. 2:08-md-01968, 2010 U.S. 
Dist. LEXIS 53610 (S.D. W. Va. May 25,2010) (discussing Shutts and noting that West Virginia'S choice
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Not one of the Off-Premises Plaintiffs has any connection with West Virginia aside from 

having filed suit here. They did not live in West Virginia when they were exposed to CCRs, if 

they were exposed, and any exposure they did have took place in Ohio. Most importantly, the 

Off-Premises Plaintiffs' claims relate to Petitioners' conduct in only Ohio. The Panel cannot 

now arbitrarily decide that West Virginia law regulates that conduct: 

Neither the Due Process Clause n?r the Full Faith and Credit Clause requires [a 
state] "to substitute for its own [laws], applicable to persons and events within it, 
the conflicting statute of another state;" ... but [a state] "may not abrogate the 
rights of parties beyond its borders having no relation to anything done or to be 
done within them. " 

Id. (quoting Pacific Employees Ins. Co. v. Indus. Accident Comm 'n, 306 U.S. 493, 503 (1939); Home 

Ins. Co. v. Dick, 281 U.S. 397,410 (1930)).. 

The Panel attempted to justify its rejection of Ohio law by pointing to factors relevant to 

other contacts-based analyses-namely, personal jurisdiction and forum non conveniens. See, e.g., 

Panel's Order Denying Petitioners' Motion to Dismiss 'If'lf 55, 60 (noting that Petitioners do 

business in the state of West Virgini~and West Virginia citizens may thus have some interest in 

resolution of the claims). But those contacts are irrelevant to the Off-Premises Plaintiffs' claims, 

and are thus irrelevant to whether application of West Virginia law to those specific claims 

comports with due process. 

Due process in the choice-of-Iaw context requires more than general contacts with the 

state-it requires contacts relevant to the specific plaintiff's specific claims. That is the central 

of-law analysis would require applying the substantive law of potentially all 50 states to adjudicate class 
members' claims). 
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holding of Shutts.9 And that is why the fact that the Panel is exercising personal jurisdiction over 

Petitioners in the case as a whole, or the fact that this Court held that West Virginia is a 

convenient forUm for the case as a whole, do not mean that the Constitution permits application 

of West Virginia law to every claim in the case. If that were true, then application of forum state 

law would be permissible in any case where the court at issue had personal jurisdiction-Le., 

every case in which a court might apply substantive law. That is the effect of the Panel's 

~olding~b~t it is in direct conflict with due process and common notions offairness. 

2. 	 Petitioners could not have reasonably expected West Virginia 
law to govern their conduct vis-a.-vis the Off-Premises 
Plaintiffs. 

Underlying the contacts requirement is the precept that parties should be able to predict 

which state's law governs their conduct-so for purposes of conduct-regulating rules, due 

process requires that the conduct have some connection to the forum whose law will be applied. 

As Shutts explained, "[w ]hen considering fairness in this context, an important element is the 

exp~cta~on of the pat;.t:ies." Id. (citing Allstate, 449 U.S. at 333). The Court found that "[t]here 

was no· indication that when the leases involving land and royalty owners outside Kansas were 

executed, the parties had any idea that Kansas law would control." Shutts, 472 U.S. at 822. 

Justice Stevens explained this principle in his Allstate concurrence: 

The application of an otherwise acceptable rule of law may result in unfairness to 
the litigants if, in engaging in the activity which is the subject of the litigation, they 
could not reasonably have anticipated that their actions would later be judged by 
this rule of law. A choice-of-Iaw decision that frustrates the justifiable 
expectations of the parties can be fundamentally unfair. The desire to prevent 

9 If anything, since Hague and Shutts the Supreme Court has heightened the constitutional bar for 
contacts with the forum state. Indeed, in the context of the exercise of personal jurisdiction, the United 
States Supreme Court recently emphasized that only in "exceptional" circumstances can a nonresident 
defendant be subjected to general personal jurisdiction in a state. Daimler AG v. Bauman, 134 S. Ct. 746, 
761 n.19 (2014). 
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unfair surprise to a litigant has been the central concern in this Court's review of 
choice-of-Iaw decisions under the Due Process Clause. 

449 U.S. at 327 (Stevens,]., concurring). 

West Virginia courts have not had an opportunity to address this issue directly, but other 

states have recognized this reasonable-expectations basis for the constitutional limits on 

application offorum state law. 

For instance, in Cooney v. Osgood Mach., Inc., 612 N.E.2d 277, 81 N.Y.2d 66 (N.Y. 1993), 

the Court of Appeals of New York considered a case involving a choice oflaw between Missouri 

law and New York law. At issue in Cooney was whether an employer could be held liable for 

contribution under New York law, despite the fact that the law of Missouri, the state in which the 

accident occurred, barred such actions. New York law, by contrast, permitted contribution 

claims against employers. Id. at 279. The Court of Appeals of New York rejected the application 

of New York's law, holding that "[i]n view of the unambiguous statutory language barring third

party liability and the Missouri Supreme Court's holding in Ferriss, Mueller could hardly have 

expected to be haled before a New York court to respond in damages for an accident to a 

Missouri employee at the Missouri plant. )) Id. at 284. 

Moreover, Cooney recognized that the rule at issue in that case was "loss allocating, not 

conduct regulating. Had conduct regulating been at issue here, our analysis would have been 

greatly simplified, for the traditional rule of lex loci delicti almost invariably obtains." Id. at 282. 

That is exactly the case here: the Mixed Dust Statute codifies the Ohio rule that a premises 

owner has no duty to an off-premises individual for off-premises exposure. That is a conduct

regulating rule, and Petitioners were entitled to expect that Ohio law regulated their conduct in 

Ohio. In such circumstances, due process requires that the Ohio rule apply. 

21 




Given the lack of any connection between the claims of the Off-Premises Plaintiffs and 

this state, and the resulting lack of any West Virginia interest in insisting on the application of its 

own substantive law, the Panel could not constitutionally apply West Virginia law. To respect 

the constitutional rights ofPetitioners, this Court should correct the Panel's order. 

D. 	 APPUCATION OF WEST VIRGINIA SUBSTANTIVE LAW TO THE Omo OFF
PREMIsEs PLAINTIFFs' CLAIMS VIOLATES THE FuLL FAITH AND CREDIT 

CLAUSE. 

The Panel's decision creates another constitutional problem. The Panel s~bstituted its 

policy preferences for those of the Ohio legislature regarding the scope of the duty an Ohio 

premises owner owes to an Ohio resident. That is impermissible under the Full Faith and Credit 

Clause. 

The Full Faith and Credit Clause to the United States Constitution provides, "Full Faith 

and Credit shall be given to each State to the public Acts, Records, and judicial Proceedings of 

every other State." U.S. Const., Art. IV, § 1. The Full Faith and Credit Clause applies in full 

force to statutes enacted by the States. See} e.g., Carroll v. Lanza, 349 U ..S. 408, 411 (1955). In 

other words, the United States Constitution demands, as general rule, that each state recognize 

the rights and defenses afforded to parties by another state's duly enacted statute when parties 

seek to enforce that statute in a foreign court. While "due process primarily looks toward the 

relationship between the state and the individual, full faith and credit regulates relations among 

the states." James A. Martin, Constitutional Limitations on Choice ofLaw, Cornell 1. R. 61:185, 

192 Gan.1976). Here, the Full Faith and Credit Clause requires West Virginia to give effect to an 

Ohio statute governing Ohio conduct between Ohio parties. 

Ohio's Mixed Dust Statute specifically addresses whether there is any cause of action in 

favor of the Off-Premises Plaintiffs in this case, and it says that there is none. And critically, 
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Ohio's Mixed Dust Statute is a rule regulating conduct, rather than a rule allocating loss, and a 

rule regulating conduct should be afforded even greater deference.1o 

The Full Faith and Credit Clause required the Panel to give effect to Ohio's conduct

regulating statute in this case involving conduct that occurred entirely within the borders ofOhio. 

The Supreme Court's decision in Bradford-Electric Light Co. v. Clapper, 286 U.S. 145 (1932), 

makes this clear. 

In Clapper, a Vermont employee, working for a Vermont employer, under an employment 

contract drafted in Vermont, died on the job in New Hampshire. Id. at 150-5l. After the 

administrator of his estate, a resident of New Hampshire, sued the decedent's employer for 

damages in a New Hampshire court, the defendant corporation sought to have the New 

Hampshire court apply the VermollfWorkmen's Compensation Act under the Full Faith and 

Credit Clause. Id. at 151. Like Ohio's Mixed Dust Statute in this case, the Vermont statute at 

issue in Clapper provided that no civil right of action existed for the type of injury claimed by the 

plaintiff. Id. at 152. In opposition:, the -plaintiff argued that Vermont's statute should not apply 

because the failure of Vermont to recognize the cause of action he wished to assert offended the 

public policy of New Hampshire, which would otherwise permit claims of the sort brought by the 

plaintiff. Id. at 159. 

The Supreme Court rejected that view. On appeal, Justice Brandeis, writing for the 

Court, distinguished the situation presented by Clapper from those where a state simply declines 

to enforce a cause of action conferred by another state. In those cases, courts "merely den[y] a 

10 See) e.g., Cooney, 812 N.E.2d at 280 (noting distinction "between laws that regulate primary 
conduct (such as standards of care) and those that allocate losses after the tort occurs (such as vicarious 
liability rules)"). 
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remedy, leaving unimpaired the plaintiff's substantive right, so that he is free to enforce it 

elsewhere." Bradford Elec. Light Co. v. Clapper, 286 U.S. 145, 160 (1932). 

Clapper, by contrast, was a case (like this one) where the "right which [Petitioners] 

claim[] should be given effect is set up by way of defense to an asserted liability." Id. In other 

words, the "defense" afforded to the Clapper defendant-and to Petitioners in this case-was 

specifically enumerated in a statute providing that there was no cause of action in the 

circumstances presented in the plaintiff's assertion of liability. Moreover, the Supreme Court --- . 

noted that "the mere fact that the Vermont legislation does not conform to that of New 

Hampshire does not establish that it would be obnoxious to the latter's public policy to give effect 

t.o the Vermont Statute in cases involving only the rights of residents of that state incident to the 

-' relatio.n of employer and employee created there." Id. at 161 (citing Northern Pacific R. Co. v. 

Babcock, 154 U.S. 190, 198, 14 S. Ct. 978 (1894». In short, the Supreme Court held that New 

,: Hampshire could not rely on mere differences in the states' statutory schemes to deny 

.'~ . Vermont's statute the full f-aith and credit the Constitution demands. 

Petitioners acknowledge that (unlike the due process issue), there is a narrow "public 

policy" exception to the Full Faith and Credit Clause's strictures on choice of law. See Pacific 

Employers Ins., 306 U.S. at 502. But the exception can be constitutionally applied only where the 

forum state has a strong interest in the matter-e.g., has enacted its own statute on point that 

conflicts with the foreign law at issue.ll 

11 See~ e.g., Franchise Tax Bd. v. Hyatt, 538 U.S. 488, 499 (2003) (Franchise Tax Board l) (finding 
that Nevada courts could apply their own law to a California agency where a Nevada statute waiving 
sovereign immunity completely conflicted with California's waiver statue which immunized the state 
from suits for intentional torts); Nevada v. Hall, 440 U.S. 410, 424 (1979) (recognizing an exception 
whereby a California court did not have to apply a Nevada law that capped damages against state 
employees because a California statute provided compensation for all motorists injured on the state's 
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No West Virginia statute addresses the duty ofa premises owner to those who have never 

been present on its premises, nor has this Court ever addressed whether a "take-home" duty 

exists in favor of an off-premises plaintiff. Moreover, this is not even a typical take-home claim of 

the sort that some (but not most) states that have addressed the issue have recognized. The Off-

Premises Plaintiffs here are asserting that premises owners have a duty to family members of 

independent contractors. This Court has never addressed the more attenuated foreseeability 

issue at play in this type ofclaim, involving family members not ofdirect employees of a premises 

owner, but rather family members of independent contractors who operated on the premises. In 

fact, it is far from clear that West Virginia law permits a claim against a premises owner for take

home exposure. 

This is not a case in which the Panel has simply declined to recognize a plaintiff's foreign 

cause of action. Instead, the Panel has actually created a cause of action where none would 

otherwise exist, because Petitioners have a substantive defense to the "cause of action" the Off-

Premises Plaintiffs attempt to assert-namely, that it does not exist (because there is no duty). 

The United States Supreme Court itself has recognized that in cases like this one where a forum 

state wishes to disregard a sister state's choice to decline to recognize a specific cause ofaction

roads and the right of full compensation for their injuries); CatToll, 349 U.S. at 413-14 (1955) (holding that 
Arkansas need not apply Missouri's workmen's compensation law where Arkansas had a worker's 
compensation act of its own that, unlike the Missouri law, did not make the act the exclusive source of 
recovery); Hughes v. Fetter, 341 U.S. 609, 612 (1951) (noting that the policy of Wisconsin on wrongful 
death actions could be found in the state's own statute on the issue, as interpreted by the state's Supreme 
Court); Pacific Employers~ 306 U.S. at 504-05 (1939) (holding that California was not required to apply 
Massachusetts's workmen's compensation law for injuries suffered in the state of California because 
California had enacted its own statutory provisions for compensation and its Supreme Court had issued an 
opinion stating the policy of that statutory scheme); see also James Y. Stem, Choice ofLaTJ)~ the Constitution 
and Lochner, Va. L. R. 94:1509, 1525 (2008) (emphasis added) (a "state appeared to be insulated from 
constitutional attack so long as it could point to a policy reflected in its statutes that did not rely on the 
mere fact that the cause ofaction arose outside the state") (citing Clark v. Willard, 294 U.S. 211 (1935». 
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rather than refuse to enforce a sister state's granting of an affirmative cause of action- "different 

considerations apply." Clapper, 286 U.S. at 160. 

Those different considerations are required because it is the plaintiff who chooses the 

forum-not the defendant. If a state refuses to enforce a plaintiff's cause of action on public 

policy grounds, he remains free to file his claim in the state which does recognize his cause of 

action. See id. By contrast, a defendant has no such recourse in cases where a forum state 

actually c~eates a cause of action that would not exist in the state whose law would otherwise 

ordinarily apply. A plaintiff should not be permitted to forum shop for a state that will 

manipulate its choice of law doctrine to manufacture a cause of action that would not otherwise 

exist, especially where the state in which the conduct occurred has enactecllegislation specifically 

stating that the plaintiff's cause ofaction does not exist. . 

Here, the Panel has "refuse[d] to give effect to a substantive defense [that no duty exists 

to the Off-Premises Plaintiffs] under the applicable law of another state- ... subject[ing] 

[petitioners] to irremediable liability." Id. at 160.. hi fact, here it is ~ore than an affirmative 

defense-it is the absence of a cause of action (or duty) in the first place. That this risk of 

"irremediable liability" exists is exactly why the Full Faith and Credit Clause of the Constitution 

prescribes limits by which states must abide when deciding whether or not to recognize conduct

regulating statutes enacted by another state. Those limits are designed to cabin the arbitrary 

exercise of extraterritorial jurisdiction in cases just like this one, where the conduct occurred 

entirely in another state and where that state has a law specifically regulating that conduct. Far 

from respecting those limits, the Panel acted directly contrary to them, and this Court should 

correct the Panel's error. 
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Otherwise. not only will Petitioners' federal constitutional rights will have been violated, 

but a dangerous precedent will be set where courts in other jurisdictions may feel free to hold 

West Virginians accountable for causes ofaction originating in West Virginia and involving West 

Virginia plaintiffs for which the West Virginia Legislature has spoken to the contrary. 

VI. CONCLUSION 

Pursu~nt to Rule of Appellate Procedure 160), Petitioners respectfully request that this 

CQurt; issue ,a rule to show ca~se why the Mass Litigation Panel's October 21, 2016 Order 

denying Petitioners' Motion to Dismiss the claims of the Off-Premises Plaintiffs and rejecting the 

application of Ohio law to these claims should not be granted, and upon full briefing and 

argument, reverse the Order of the Mass Litigation Panel and remand with directions that 

Petitioners' Motion to Dismiss the claims of the Off-Premises Plaintiffs be granted. 
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