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I. INTRODUCTION 

RespondentJ Henry Metz ("Metz") hereby submits this brief in response to the Brief of 

Petitioner, Eastern Associated Coal, LLC ("EAC·'). The Court has accepted review of the 

following certified questions submitted by the Circuit Court ofMonongalia County, West Virginia: 

1) 	 For discriminatory hiring causes ofaction filed pursuant to the West 
Virginia Human Rights Act, codified at West 'vil-ginia Code" 
§ 5~11-1, et seq., does the statute oflimitations begin to nm.":from the 
date that the plaintiff learns ofthe adverse employment d~cision? 

2) For discriminatory hiring causes ofaction filed pursuant to the West 
Virginia Human Rights Act, codified at West Virginia Code 
§ 5-11-1, et seq., does the discovery rule toll the statute of 
limitations "until the plaintiff discovers the alleged discriminatory 
motive underlying the employment decision? 

The Circuit Court answered both certified questions in the affirmative. The Circuit Court 

correctly applied the discovery rule established by this Court in answering "yes" to Question 2; 

however, the Circuit Court failed to apply the same discovery rule when it answered "yes" ~ 

Question 1. The Circuit Court's answer to Question 1 fails to acknowledge the discovery rule's 

application to all torts unless prohibited by statute. 

The central issue before the Court is whether the statute of limitations for discriminatory 

hiring claims arising under the West Virginia Human Rights Act ("WVHRA") begins to run before 

a plaintiff discovers a factual basis to allege that a prospective employer's adverse hiring decision 

was motivated by discrimination. The WVHRA does not guarantee employment for members of 

protected classes; ratherJit prohibits an employer from makingbiring decisions based upon ajob 

applicant's protected status. Applying this Court's discovery rule to discriminatory hiring causes 

of action affords inj ured parties the opportunity to avail themselves of the legislative protection 

afforded under the WVHRA, deters baseless lawsuitsJand protects reasonably diligent plaintiffs 

from forfeiture ofplausible claims against diverse, non~citizen defendants. 
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Accordingly, Metz requests that this Court hold (a) that the determination of when the 

statute of limitations begins to run for claims sounding in hiring discrimination requires a factual 

detennination as to when the plaintiff discovered facts sufficient to believe that the employer's 

hiring decision was motivated by a forbidden bias, and (2) that the discovery rule tolls the statute 

of limitations until the date when. the employee learns of the alleged discriminatory motive 

underlying the adverse hiring decision. 
... 

n. STATEMENT OF THE CASE -~. 

In July 2012, EAC was a West Virginia limited liability company with its principal place 

of business in Putnam County, West Virginia. A.R. at 7. On July 9,2012, Patriot Coal Company, 

and its subsidiaries, including EAC, filed volu.ntary petitions under Chapter 11 ofthe Bankruptcy 

Code in the United States Bankruptcy Court for the Southern District ofNew York. (Bankruptcy 

Case No. 1:12M bk-12900). Venue was transferred to the Bankruptcy Court for the EastemDistrict 

ofMissouri, where the cases were jointly administered under Case No.4:12-bk-51502. 

At all times relevant, Metz was a resident Preston County, West Virginia, and was an active 

member of the United Mine WDrkers of America ("UMWN'). AR at 7, 8. Pursuant to the 

collective bargaining agreement ("eBA") in effect in July, 2012, Metz was required to select jobs -..:. 

fDr which he wanted to be considered in the event a vacancy would arise at the Federal No.2 mine 

in MonDngalia County, West Virginia. AR. at 8. At all times relevant, the Federal No.2 mine 

was owned and operated by EAC. A.R. at 7. 

On or about May 21, 2012, Metz updated the list of jobs for which he wanted to be . 

considered, which included ''mechanic'' and "mechanic trainee." A.R. at 8. In or about July 2012, 

EAC posted positions for mechanic trainees at Federal Mine No.2, but Metz was not selected. Id 

If: 
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Metz eventually learned that EAC hired workers from the Federal Mine No.2 workforce instead. 

Id 

On December 17, 2013, the Bankruptcy Court for the Eastern District of Missouri 

confmned the Fourth Amended Joint Plan of Reorganization in the Chapter 11 cases ofEAC and 

its affiliates, at which time the automatic stay was lifted. On or about January 15, 2014, 

approximately thirty (30) days after the bankruptcy stay was lifted, Metz became informed that 

EAC's Manager of Human Resources stated at a grievance hearing that Metz was not selected for 

a mechanic trainee position in 2012 because he was too old and EAC wanted younger employees. 

A.R. at 9. Thereafter, on March 19,2014, approximately three (3) months after the automatic stay 

was lifted, Metz filed a Charge with the United States Equal Employment Opportunity 

Commission ("EEOC") and alleged that EAC discriminated against him because of his age. A.R. 

at 5. The EEOC ,determined Metz's Charge was timely filed because he filed it within 300 days 

ofMetz learning that he was not hired in favor ofyoWlger employees. ld. 

Thereafter, on May 12,2015, approximately seventeen (17) days after the automatic stay 

was lifted, Patriot and EAC once again commenced voluntary Chapter 11 petitions in the United 

States Bankruptcy Court for the Eastern District of Virginia. (Case No. 3:15-bk-32484); A.R at 

27. EAC was included as a debtor in Bankruptcy Case No. 15-32484, subject to joint 

administration. On October 26, 2015, the Virginia Bankruptcy Court confrrl1'l:ed the Fourth 

Amended Joint Plan of Reorganization at which time the automatic stay applicable to the second 

bankruptcy estate was lifted. 

Shortly after the second automatic say was lifted, on or about November 23,2015, Metz' 

filed his original Complaint against EAC in the Circuit Court Qf Monongalia County, West 

3 




I. 

Virginia. The timing of EAC's bankruptcy stays is significant, as it precluded Metz from filing 

suit for a vast majority of the relevant tilll:e period. 

III. SUMMARY OF ARGUMENT 

The circuit court erred as a matter of law when it held that th~ statute of limitations begins 

to run at the time a prospective employer unequivocally notifies a job applicant that he was not 

hired. A.R. at 53. Conversely, the lower court correctly held that West Virginia's discovery rule 

tolls the statute of limitations until the plaintiff knew, or by reasonable diligence should have 

known, that the prospective employer's decision was a result of discriminatory animus. First, West 

Virginia precedent is clear that the discovery rule's applicatio.!1 involves questions offact in order 

to determine when a cause of action accrued. SyI. Pt. 5, Dunn v. Rockwell, 225 W. Va. 43, 689 

S.E.2d 255 (2009). Within the context of a discriminatory hiring claim, the focus i~ when a . 

plaintiff knew facts sufficient to form a basis to assert that the prospective employer's adverse 

hiring decision was motivated by an unlawful bias. In this case, there exist questions offact as to 

when Metz learned EAC hired substantially younger applicants instead ofhim and when he learned 

facts sufficient to allege that BAe's hiring decision was motivated by an unlawful bias. 

Second, the statute of limitations is tolled by the automatic stay during the period when a 

defendant is in bankruptcy. Assuming EAC notified Metz in July, 2012 that he was not hired, and 

even ifMetz's claim accrued in July, 2012, EAC was in bankruptcy for approximately seventeen 

(17) months from July, 2012 until October, 2015. Thus, the limitations period would<not have· 

begun running in July, 2012. The limitations period would have also been tollCd. from May 2015 

through October, 2015 during EAC's second bankruptcy. 

Third, in West Virginia the filing of a charge with the EEOC constitutes a filing with the 

West Virginia Human Rights Commission ("WVHRC"). See W.Va. Code R. § 77-2-3.5. Metz's 

4 
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EEOC Charge, which ·was filed in March 2014, constituted a complaint with the WVHRC 

sufficient to tOll the statute of limitations. } 
,of 

Fourth, requiring a plaintiff to file suit without knowing facts to support an allegation of 

discriminatory animus would result in a forfeiture of claims against diverse defendants in federal 

court. A plaintiff is required to allege facts sufficient to support conc1usory legal assertions in 

order to state a claim for which relief can be granted pursuant to Rule 12(b)(6) ofthe Federal Rules 

of Civil Procedure. Thus, requiring plaintiffs to file suit within two years ofJearning of an adverse 

hiring decision without factual basis to support a discriminatory animus allegati-on would result in 

a "catch-22" scenario in which a plaintiff would be subject to dismissal under either a statute of 

limitations defense or failure to state a plausible claim under the heightened federal pleading 

standard. See Ashcroft v. Iqbal, 556 U.S. 662 (2009). 
.~. 

Fifth, the WVHRA is not a guaranteed-right-to-employment code any more than it is a 

general civility code. The WVHRA does notrequire employers to hire members of protected 

classes, including the elderly, racially diverse, or disabled; rather, it guarantees West Virginians 

eq1,l8.1 employment opportunities free from discrimination based upon their protected status. .~ 

Likewise, West Virginia employers should not be subjected to lawsuits merely because they do 

not hire protected persons because employers have_ the right to make hiring decisions for 

legitimate, nondiscriminatory business purposes. 

Sixth, unsuccessful applicants who fall within a protected class under the WVHRA are not 

necessarily injured at the time they leam of a prospective employer's adverse hiring decision 

because their injury is dependent upon bias. Because protected persons are not guaranteed to be 

hired based on their protected status, they have not sustained an actual injury unless they were 

denied employment because of discriminatory animus. 
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For these reasons, Metz requests that this Court (1) affirm the decision of the circuit court 

when it held that the discovery rule tolls the statute of limitations for discriminatory-hiring claims 

until the plaintiff learns of the employer's discriminatory animus underlying the adverse hiring 

decision, and (2) reVerse the decision of the circuit court holding that the statute of limitations 

begins to run when the employer notifies the plaintiff that he was not hired. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

The Court has set this matter for oral argument on Tuesday, March 7, 2017. These certified 

questions are suitable for oral argument pursuant to Rule 20Ca) of the West Virginia Rules of 

Appellate Procedure because they involve important issues in discriminatory hiring claims which· 

need the Court's clarification. W. Va. R. App. P. 20(a)(1). Because the circuit court's Order 

should be reversed, a memorandum decision is not appropriate. See W. Va R. App. P. 2I(d). 

Therefore, Metz requests that oral argument remain scheduled for March 7, 2017. 

V. :.STANDARD OF REVIEW 

This Court has held that "[t]he appellate standard of review of questions of law answe~ 

and certified by a circuit court is de novo." Syl. Pt. 1, Gallapoo v. Wal~Mart Stores, Inc., 197 
} 
.: 

W.Va. 172,475 S.E.2d 172 (1996). The Court retains the power to reformulate questions under 

both the Uniform Certification of Questions of Law Act found in West Virginia Code Sections 
{. 

51-lA-I, et seq., and 58-5-2. Syl. Pt. 3, Kincaidv. Mangum, 189 W.Va. 404, 432 S.E.2d 74 (1993). 
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VI. 	 ARGUMENT 

A. 	 For Discriminatory Wring Causes of Action, the Statute of Lu..itations Does 

Not Begin to Run Until the Plaintiff Discovers the Factual Basis to Support the 

Elements of the Cause ofAction. " 


1. 	The discovery rule's application involves questions of fact in order to 
determine when the plaintiff's cause of action accrued. 

The circuit court erroneously held that the statute of limitations for a claim sounding in 

discriminatory hiring begins to run at the time the prospective employee receives unequivocal 

notice ofthe adverse employment decision. Although in some cases a plainti.:trs claim may accrue 

at the same time he receives notice, the relevant inquiry is whether he became aware, or by 

reasonabie diligenCe should have been aware, of facts to support the elements of apossible cause 

ofaction. 

It is well-settled West Virginia law that the "discovyry rule" tolls the commencement of 

the lunitations period until a claimant knows or by r~asonable diligence should know of his claim. 

Dunn,225 W. Va. at 50,689 S.E.2dat262 (quoting Gaitherv. City Hospital, Inc., 199 W.Va. 706, 

711,487 S.E.2d 901, 906 (1997». Furthermore, the discovery rule is generally applicable to all 

torts, unless there is a clear statutory prohibition to its application. Id at Syi. Pt. 2. The discovery ..; 

rule charges plaintiffs with knowledge of the factual, rather than the legal, basis for the action. Id 

at SyI. Pt. 4, in part. In Dunn, this Court clarified West Virginia'S discovery rule and ~eld: 

A five-step analysis should be applied to determine whether a cause 
of action is time-barred. First, the court should identify the 
applicable statute of limitation for each cause of action. Second, the 
court (or, ifquestions of-material fact exist, the jury) should identifY 
when the requisite elements of the cause of action occurred. Third, 
the discovery rule should be applied to determine when the statute 
of limitation began to run by determining when the plaintiff knew, 
or by the exercise ofreasonable diligence should have"known, ofthe 
elements ofa possible cause of action, as set forth in Syllabus Point 
4 of Gaither v. City Hosp., Inc., 199 W.Va. 706,487 S.E.2d 901 ,.~. 

(1997). Fourth, if the plaintiff is not entitled to the benefit of the 
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discovery rule, then determine whether the defendant fraudulently 
concealed facts that prevented the plaintiff from discovering or 
pursuing the cause of action. Whenever a plaintiff is able 'to show 
that the defendant fraudulently concealed facts which prevented the 
plaintiff from discovering or pursuing the potential cause ofaction, 
the statute of limitation is tolled. And fifth, the court or the jury 
should determine if the statute of limitation period was arrested by 
some other tolling doctrine. 

Id at Sy1. Pt. S. The only pure question of law is the identification of the applicable statute of 

limitations. ld. Thus, steps two through five are factual determinations to be resolved by the trier 

offact. Id 

It is undisputed that the statute of limitations for a cause ofaction pursuant to the WVHRA 

is two (2) years. The second step in the Dunn analysis requires a detemrination as to when EAe 

hired substantially younger applicants instead ofMetz because of his age. This is a question of 

fact. Third, the discovery rule should be applied to determine when Metz knew, or by the exercise 

of reasonable diligence should have known, facts sufficient to believe that (1) EAe did not hire 

him; (2) EAC hired substantially younger applicants instead of him; and, (3) but for his age, EAe 

would have hired him. This is also a question of fact. As such, both the second and third steps in 

the Dunn analysis necessarily require discovery to determine when the plaintiff discovered facts 

sufficient to support the elements of a cause of action. See Adkins v. SuperVa[u, Inc., 2009 WL 

2029807 at *3 (S.D.W. Va. July 9, 2009) (memorandum decision). 

Because the discovery rule focuses on when the plaintiff discovered a factual basis for the 

action, the relevant inquiry is focused upon when the plaintiff knew, or by the exercise of 

reasonable diligence should have known, the factual basis to support ''the elements of a possible 

cause of action." Syl. Pt. 4, Dunn, 225 W. Va. 43, 689 S.E.2d 255 (emphasis added). Thus, 

applying the discovery rule to a discriminatory hiring cause of action necessarily requires that the ..~ 

, 
~: 

".: 
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discovery rule would apply to toll the statute of limitations until the plaintiff acquired knowledge 

of the factual basis to support a cause of action for violation of the WVHRA. 

The elements of a cause of action for employment discrimination are (1) the plaintiff is a 

member of a protected class; (2) the employer made an adverse decision concerning the plaintiff; 

and, (3) but for the plaintiffs protected status, the adverse decision would not have been made. 

Syl. Pt. 2, Johnson v. Killmer, 219 W, Va. 320, 633 S.E.2d 265 (2006). Thus, the discovery rule 

would apply at the earliest date Metz acquired knowledge of facts sufficient to form a good-faith 

basis that (1) EAC hired younger applicants instead ofhim, and (2) that he would have been hired 

"but for" his age. This analysis is not merely a creative interpretation ofthe discovery rule; rather, 

it is an application of the plain letter ofthe law. 

This Court has yet to apply the Dunn factors to WVHRA causes of action, nor did it apply 

any previous versions of its discovery rule to failure to hire cases. EAC cites several ''pre-Dunn'' 


cases from years 1988-1992 in which this Court held that the statute of limitations in 


. discriminatory discharge causes ofaction ordinarily begins to lUn on the date the employer notifies 


the employee of the termination decision.! Pet. Brief at pp. 9, 10; SeeSyl. Pt. 1, McCourt v. 


Oneida Coal Co., Inc., 188 W.Va. 647, 425 S.E.2d 602 (l992) (The statute oflimitations began to 


run on the date the employer notified the employee that he was suspended); SyI. Pt. 1, Naylor v. 


W. 	 Va. Human Rights Comm 'n, 180 W.Va. 634, 378 S.E.2d 843 (1989) (The statute of limitations 

t 
I.: 

began to nm. on the date the employer informed the employee that he was being removed from 

t:
payroll); Independent Fire Co. No. J v. w: Va. Human Rights Comm 'n, 180 W.Va. 406.376 S.E.2d 

W: 

612 (1988) (The statute oflimitations began to run on the date the employer notified the employee ! 
that he was suspended from the company). 

J Metz notes that Petitioner's Brief does not narrow its analysis to discriminatory hiring causes of action, 

as framed by Certified Question Number 2. . 
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EAC conclusorily argues that Dunn supports its position that Metz's claim is time-barred, 

hut fails to acknowledge that the Dunn steps necessarily involve questions of fact. Furthennore, 
.-: 

EAC fails to apply the proper factual standard, which is the determination of when the plaintiff 


knew the factual basis behind the elements of the cause of action. The Court should conclude, 


based upon this Court's precedential framework set forth in Dunn, that, under the discovery rule, 


a plaintiffs claim acCrues at the time he discovers the factual basis to support the elements of a ~
." 

cause of action. Under the discovery rule, dismissal pursuant to Rule 12(b)( 6) is improper because 

discovery is required to determine when Metz knew, or by reasonable diligence should have 

known, fac~ to support a hiring discrimination claim: 

2. 	 Even if the discovery rule does not apply, the statute of limitations is tolled during 

bankruptcy. 


The fifth Dunn element requires the trier of fact to determine whether the statute of 

limitation period was arrested by some other tolling doctrine. West Virginia law provides: 

the nmning of any statute of limitation is tolled for any claim or 
cause of action for which the prosecution of the same within the 
limitation has been stayed by the provisions of the United States 
bankruptcy code or by an order entered in a bankruptcy proceeding 
pending the duration ofthe stay or effective period of the order and 
for a period thereafter of the remaining period of limitation, or for 

.~ 

one year, whichever is longer. ; 

W. Va. Code § 55-2-22. Here, assuming, arguendo, the statute began to run in July, 2012, 

the running of the statute of limitations was tolled as a matter of law until December "17, 2013 

when the automatic stay was lifted in the Bankruptcy Court for the Eastern District of Missouri 

(Case No. 4: 12-bk-51502). Moreover. EAC's subsequent bankruptcy petition in May, 2015 tolled 
"'f. 

the limitations period for an additional year beginning October 26,2015, the day the automatic 
~": 

stay was lifted. See W.Va. Code § 55-2-22. 



The Court should conclude that under the :fifth factor of the Dunn analysis, West Virginia 

Code § 55-2-22 precludes the statute oflimitations for discriminatory hiring claims from rwming 

while a bankruptcy stay is in effect. Although the statute of limitations may begin to run under 

factors one through three of the Dunn analysis, the filing of bankruptcy effectively prolongs the 

limitation period by virtue of the automatic stay. Under that rule, the limitation period for Metz's 

hiring discrimination claim was tolled during the time period in which he was precluded from 

filing suit because ofEAe's bankruptcy stays. 

3. 	 Filing a complaint with the EEOC tolls the statute of limitations for WVHRA 
causes of action. 

It is well-settled that the statute oflimitations for causes ofaction pursuant to the WVHRA 

is tolled during the period ofadministrative investigation before the WVHRC. See Conaway v. E, 

-Associated Coal Corp., 178 W.Va. 164, 168,358 S.E.2d 423, 427 (1986). Furthermore, the West 

-'Virginia Code ofState Rules provides that "[a]ny complaint alleging acts which are unlawful under 

-1he West Virginia Human Rights Act which is filed with federal agencies having deferral/referral 

arrangements with the Commission, shall be deemed filed with the Commission on the same day 

as the complaint was received by such federal agency.,,2 W.Va. Code R. § 77-2-3.5 (2016). 

The United States Supreme Court recognizes that a state proceeding is deemed commenced 

as soon as an EEOC oomplaint is filed. See Oscar Mayer & Co. v. Evans, 441 U.S. 750, 755 

(1979); see also 29 C.P.R. § 1061.13(a)(4)(i)(B) (When a plaintiff files a charge with the EEOC 

1¥hich may constitute a charge cognizable under Title VII, and where a state human rights 

commission has subject matter jurisdiction for parallel causes of action under state law, a copy of 

the original document shall be transmitted to the appropriate State human rights commission). 

2 West Virginia is a "deferral" state. See Christman v. American Cyanamid Co.• 92 F.RD. 441. 
448 (N.D. W.Va. 1981). 
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"State or local proceedings are deemed to have commenced on the date such document is mailed 

or hand delivered." 29 C.F.R. § i061.13(a)(4)(i)(B). 

The Fourth Circuit Court of Appeals has held that a deferral agreement between the EEOC 

and WVHRC operates as a waiver ofthe state's deferral right to investigate discrimination claims 

because the state has agreed in advance to refrain from acting upon any age discrimination charge 

initially received by the EEOC. See Petrelle v. Weirton Steel Corp., 953 F.2d 148, 153 (4th Cir. 

1991). EEOC officials are accredited with a "presumption of regularity," whereby courts are to 

presume ·that the EEOC followed regulations and deferred charges to the state human rights 

commission. ld. "This presumption 'supports the official acts of public officers and, in the 

absence ofclear evidence to the contrary, courts presume that they have properly discharged their 

official duties.'" ld (quoting United States v. Chemical Found, Inc., 272 U.S. 1, 14-15 (1926); 

see also United States v. County ofArlington, 669 F.2d 925, 931 (4th Cir.), cert. denied, 459 U.S. 

801 (1982) (presuming regularity ofState Department official's act». 

This presumption has been applied to the referral of ADEA charges. Petrelle, 953 F.2d at 

154; see Seredinski v. Clifton Precision Products, Co., 776 F.2d 56, 63 n. 11 (3d Cir. 1985) (While 

it was unclear whether the EEOC had referred the charges to the state agency, the court, 

nevertheless, "assume[d] that EEOC followed regulations and deferred to [the state agency] upon 

receipt of [complainant's] charge, thus commencing state proceedings."). 

The Fourth Circuit has recognized that state proceedings under state law are commenced 

when an employee :files a charge with the EEOC, inasmuch as the EEOC and the state human 

rights commission had entered into a worksharing agreement. Puryear v. County ofRoanoke, 214 

F.3d 514, 518 (4th Cir. 2000); PetreZle, 953 F.2d at 154. Additionally, many other state courts 

have reco.gnized tolling the statute of limitations·for state human rights law claims when a plaintiff 
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" 

; 

files a timely claim with the EEOC. See Downs v. Department ofWater & Power, 58 Cal.AppAth 

1093, 1102, 68 Cal.Rptr.2d 590, 595 (1997) (Equitable tolling applies to California state 

discrimination claims during pursuit of Title VII complaint with the EEOC); Estenos v. 

PAHOIWHO Fed Credit Union, 952 A.2d 878, 885 (D.C. 2008) (fimely filing with the EEOC, 

tolled statute oflirnitations for District ofColumbia Human Rights Act claim); Martinez-Tolentino 

v. Buffalo State Coll., 277 A.D.2d 899, 899, 715 N.Y.S.2d 554, 555 (2000) (New York human 

rights law- statute of limitations is tolled beginning on the date employee filed complaint with 

I 
i . EEOC); Aldrich v. Labor & Indus. Review Comm'n,2011 WI App 94,,11,334 Wis. 2d495, 506,' 
! 

801 N. W.2d 457, 462 (2011) (fhe date on which an EEOC claim is filed also determined the date 
t 

I ofthe filing ofa complaint with the Wisconsin Equal Rights Division); McGhee v. Sterling Casino 
I 

nnes, LP., 833 So. 2d 271, 275 (Fla. Dist. Ct. App. 2002), amended, 857 So. 2d 361 (Fla. Dim.I! . . ct. App. 2003) (The date complaint is filed with the EEOC is considered the date offiling with 
t 
i 

I 
the Florida Commission on Human Relations); Barra v. Rose Tree Media Sch Dist., 858 A.2d 

.. 206, 211 (Fa. Commw. Ct. 2004) (Date that employee filed claim with EEOC to apply limitations 

I 
period for fIling discrimination charges under titleVU and Pennsylvania Human Relations Act); 

Price v. Philadelphia Am. Life Ins. Co., 934 S.W.2d 771, 773 (Tex. App. 1996) (Texas 

I Comssion on Human Rights was deemed to have received plaintiff's complaint upon plaintiffs 

EEOC's receipt of discrimination complaint); Sabella v. Manor Care, Inc., 121 N.M. 596, 599, 

915 P .2d 901, 904 (1996) (A plaintiff who timely filed an EEOC claim is deemed to have properly 

filed her complaint with the New Mexico Human Rights Division).. 

Because EAC's first bankruptcy stay was not lifted until December 17, 2013, pursuant to 

W.Va. Code R. § 77-2-3.5 and the holding in Conway, Metz' EEOC complaint was timely filed 

with the WVHRC as of March 19, 2014 because it Was filed within 300 days of the date the stay 

http:N.Y.S.2d
http:Cal.Rptr.2d


was lifted. The Court should conclude, based upon the Code of State Rules and persuasive 

authority from the Fourth Circuit Court ofAppeals and other federal and state courts, that the filing 

of an EEOC complaint tolls the statute of limitations just as the filing of a WVHRA complaint 


does. Under that rule, Metz was clearly within the allowable timeftame because he titriely filed 


his EEOC charge and filed his civil action before the tolled statute ran. 


4. 	 The authority relied upon by EAC from outside of· West Virginia is factually 
distinguishllble and does not apply the factors set forth in Dunn. 

The Federal authority cited by EAC does not apply to the required analysis announced in 

. Dunn, is factually distinguishable, and involves the application of federal law. The questions 

before this Cowt concern application of the Dunn factors to determine when a discriminatory 

hiring claim accrues under West Virginia law. The non-authoritative, non-binding authority cited 

by RAC interprets accrual under federal law without acknowledging the stare decisis impact of 

the Dunn factors. Furthermore, of the federal cases cited by EAC, only Davidson v. America 

Online, Inc.., 337 F.3d 1179 (10th Cir. 2003) and Craig v. Thomas Jefferson University, 2009 WL 

2038147 (E.D. Pa. July 7; 2009) (memorandum decision) pertain to an employer's failure to hire. 

In Davidson, the Tenth Circuit's holding was limited to whether the continuing violation 

dOctrine operates as a discovery rule to extend the 300~day EEOC filing period. 337 F.3d at 

1186-87. The court did not consider tolling because plaintiff did not raise such theory in response 

to-the motion for sutnniary judgment. Id at 1187. Moreover, the plaintiff applied for the same 

job with continuous rejections for tWo years which could have plausibly raised the suspicion in his 

mind that there was some discriminatory reason for his denied application. Id at 1182. 

Significantly, the precise issue before the Davidson court was addressed by this Court in Dunn, 


six yeats later. See Dunn, 225 W. Va. 43, 60,689 S.E.2d 255, 272. 
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The other discriminatory hiring case, Craig v. Thomas Jefferson University, also involved 

the timeliness of an administrative EEOC charge. 2009 WL 2038147 at *2. The district court in 

Craig applied the Third Circuit's interpretation of the federal discovery rule and held that the 

EEOC charge should have been filed within 300 days of the plaintiff discovering (1) that he was 

injured, and (2) that his injury was caused by another party's conduct. Id at *4. The Third Circuit 

discovery rule applied by the district court is distinguishable from the Dunn analysis, as it did not 

require a determination as to when the plaintiff discovered the factual basis to support the elements 

ofa possible cause of action. ld 

The facts in Delaware State College v. Ricks, 449 U.S. 250(1980), are also distinguishable 

and incompatible with West Virginia procedural law. In Ricks, the plaintiff alleged he was 

discharged based on his national origin and had a year before he knew he would be tentiinated to 

inquire as to the reasons for his termination and to conduct any investigation he wanted into the 

Wossible reason for the termination. 449 U.S. at 253. Importantly, in Ricks, the United States 

-~Suprelne Court's opinion did not contain an analysis or otherwise involve an application of any 

discovery rule. The Court only discussed whether Delaware State College's administrative 

grievance tolled the running of the limitations period for the purposes of timely filing an EEOC 

charge. ld. at 261. The analysis in Ricks is not applicable to determine whether the Dunn analysis 

tolls the statute of limitations Wlder West Virginia law. 

The Court should note that although the United States Supreme Court has not explicitly 

held that the discovery rule applies to Title VII claims, see Ledbetter v. G-oodyear Tire & Rubber 

Co. Inc., 12550 U.S. 618, at fn. 10 (2007); National Railroad Passenger Corporation v. Morgan, 

536-U.S. 101, at fn. 7 (2002), it haS suggested that the discovery rule could be used to determine 

the-ac~rual date in Title vn claims. Ricks. 449 U.S. at fn. 16; National Railroad Passenger Corp. 
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v. Morgan, 536 US 101, 124 (1990) (concurrence of Justice O'Connor, Chief Justice Rehnquist 

and Justice Breyer, stating that, "some version of the discovery rule applies to discrete-act 

claims ..... ). Moreover, the Second Circuit, and virtually every other Federal Court ofAppeals that 

has considered the issue, has applied the federal common law discovery rule of accrual to 

employment discrimination and civil rights cases.3 Thus, there is overwhelming authority 

supporting the application of the discovery rule to discriminatory hiring cases. 

Other states have not hesitated to toll the limitations period in adverse employment actions 

for reasons of fundamental fairness; In Henry v. New Jersey Department ofHuman Services, 204 

NJ.'320, 337-38,9 AJd 882, 893 (2010), an African American female with aMaster'S Degree in 

nursin:.g was put at an entry level position in the summer of 2004 despite her degree and wrote a 

letter to management stating that she was the only one of three nurses with. Master's Degrees 

working the entry level position. [d. at 326. The plaintiff did not think she was a victim of racial 

discrimination when she was denied a higher position or when she wrote her letter, but she later 

developed that thought after hearing rumors ofracism at work and learning that a white nurse with 

the same credentials had been hired into a higher job classification in the spring of 2006. Id. at 

327. This realization came after the statute of limitations for employment cases had ended.ld. 

;.:. 

3 See Harris V. City of N.Y., 186 FJd 243 (2nd -Cir. 1999); Cornwallv. RtJbinson. 23 FJd 694, 703 (21\d 

Cii. 1994); Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 13&0, 1385~1386 (3rd Cir. 1994); 
Pobodnik v. U.S.P.S., 409 F.3d 584, 590 (3rd Cir. 2005); Merrill v. S. Methodist Univ.• 806 F.2d 600, 
60+6~5 (5 th Cir. 1986); Jones v. Alcoa, 339 F.3d 359; 364 (SUI Cir. 2003); Sharpe v. Cureton, 310 F3d 
259,266 (6th Cir; 2002); Gada v. Baxter Healihcare Corp., 920 F.2d 446, 450 (7'h Cir. 1990); Tolle v. 
Carroll Touch Inc., 977 F.ld 1129, 1140~Jl41 (7th Cir. 1992); Galloway v. Gen. Motors Svc. Parts 
Operation, 78 FJd 1164 (7th Cir. 1996); Dringv. McDonnell Douglas Corp., 58 F.3d 1323,1328 (8th Cir. 
1995); Nonnan~Bloodsaw v. Lawrence Berkeley Laboratory, 13S F.3d 1260 (91h Cir. 1998); Hulsey v. 
Kmart, Inc., 43 FJd 555, 557 (10111 Cit'. 1994); Davidson v. America Oliline Inc., 337 F.3d 1179 (lOih Cir. 
2003); StajJordv. Muscogee County Bd. ofEduc., 688 F.2d 1383, 1390 (11th Cir. 1982). 

16 


http:ended.ld


In examining the issue of statute of limitations, the New Jersey Supreme Court held that 

"[t]here is nothing new about applying equitable principles to toll the statute of limitations for 

(discrimination] claims, just as it has been done in other areas of the law." ld. at 333. In applying 

New Jersey's discovery rule to toll the statute oflimitations, the court explained that "[alt the heart 

of the discovery rule is the fundamental unfairness ofb~g claims of which a party is unaware" 

and "[t]he rule should apply in situations where 'equity and justice ... call forits application.''' [d. 

at 337-38. The totality of the circumstances were reviewed and the litigation was allowed to 

continue because the plaintiff was "entitled to assert that she had no 'reasonable suspicion' of 

racial discrimination, even by the exercise o/reasonable diligence, until 2006 when she learned. 

that less qualified Caucasian nurses were hired into advanced positions, and was told by her union 

representative about other claims of racial discrimination at Trenton State and that racism pervaded 

···that institution." Id. at 339~ 9 A3d at 894 (emphasis added). 

\~~ '.. Massachusetts has also tolled the statute of limitations beyond the date of an employer's 

.: discrete adverse employment act In Wheatley v. Am. Tel. & Tel, Co., the plaintiff was informed 

that his employment would be eliminated on July 13, 1990, and that the plaintiff would have a 

ninety-day "transition period" in which to fmd another position. Wheatley. 418 Mass. 394,396, 
"<I ,'.:.·I636 N.E.2d 265,267 (1994). Thereafter, on September 10, 1990, the plaintiff received a letter 

-, 

. infonning him that he would be terrilinated on November 30, 1990 and was taken offpayroll on 

December 30, 1990. Id The employer did not inform plaintiff that he was replaced by younger 

employees. Id. at 399. The plaintiff eventually learned that he was replaced by two younger 

employees when the employer issued an internal memorandum on January 9, 1991. o.n April 24, 

'1991, the plaintiff filed a charge of age discrimination with the state discrimination commission. 
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I
The Supreme Judicial Court ofMassachusetts expressly distinguished the facts in Wheatley 


from those in Ricks, and held that the letter to the plaintiff, notifying him that his position was 


terminated but offering him opportUnity to obtain other employment within the company. did not 

, ·~.!. 

trigger commencement of the six-month limitation period in which to file employment 

discrimination claim under state law. Id. at 397-400. The court further held that the statute of 

limitations governing an employee's right to bring age discrimination suit would not be deemed 

to begin until the employee knew, or should have known, that his duties were assumed by a 

younger employee. Id. at 398-99. 

Based upon the distinguishing facts and substantial difference in federal courts' application 

ofthe discovery rule and federal common law, the Court should conclude, just as the highest courts 

in New Jersey and Massachusetts did, that the rule of law set forth in Dunn applies to toll the 

" JirilitatiHDS period until a plaintiff has reasonable suspicion to believe a prospective employer's 

"·h.hii;~g :decision was motivated by discrimination. 

"" ".':' " 5. Tolling the statute of limitations until a plaintiff discovers a factual basis to assert 
discriminatory animus prevents forfeiture of plausible claims. 

EAC argues that a plaintiff must file suit wiiliin two years of learning of an employer's 


adverse hiring decision notwithstanding the fact that he does not have a factual basis to believe 


th,at the decision was motivated by discrimination; however, a complaint devoid of factual 


alle~a~ons to support the plausible existence of discriminatory animus is subject to dismissal under 


Rule 12(b)(6) of the Federal Rules of Civil Procedure. This would create a "catch-22" standard 


under which a diverse defendant is guaranteed to have a plaintiff's \VVHRA claims dismissed in 


federal court either pursuant to a statute of limitations defense or for failure to state a claim for 


which relief could be granted. 
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In 1957, the United States Supreme Court rendered its decision in Conley-v. Gibson, and 

held that a claim could not be dismissed unless there was "no set of facts" that the plaintiff could 

set forth to' show that he or she was entitled to relief. 355 U.S. 41. 45-46 (1957). West Virginia 

adopted the Conley standard and has since applied the "no set of facts" standar4 across the board' 

. with limited exceptions. See Chapman v. Kane Transfer Co., inc., 160 W.Va. 530, 236 S.E.2d 

207 (1977). 

Under the current Federal Rules ofCivil Procedure, however, in order to survive a motion 

to dismiss, a complaint must "state[ ] a plausible claim for relief' that "permit[ s] the court to infer 

more than the mere possibility of misconduct" based upon its judicial experience and common 

sense." Iqbal, 556 U.S. at 662. 

The Eleventh Circuit Court ofAppeals has observed that "unsupported conclusions oflaw 

.0riITmixed law and fact are not sufficient to withstand dismissal under Rule 12(b)( 6)." Wagner v. 

Dafwoo Heavy Indus. Am. Corp., 289 F.3d 1268, 1271 (11th Cir. 2002). Other appellate decisions 

are:in accord with the Eleventh Circuit. See Iodice v. u.s., 289 F.3d 270, 280-81 (4th Cir. 2002); 

Yorkv. Ass'n ofthe Bar afthe City ofNY., 286 FJd 122,125 (2d Cir. 2002) ("To survive amotion 

to dismiss ... the complaint must allege facts which, assumed to be true, confer a judicially 

cognizahlerightofaction."),cert. denied, 537U.S.I089, 123 S.Ct. 702, 154L.Ed.2d633 (2002». 

In Jackson v. BellSouth Telecommunications, fifty-four plaintiffs sued their employer and 

alleged, inter alia, that their employer intentionally discriminated against them based upon th~ir 

race~4 372 F.3d 1250, 1254 (11th Cir. 2004). The plaintiffs alleged that the their employer worked 

in concert with plaintiffs' legal counsel in an underlying class action lawsuit to enter into a t 
settlement agreement and final release their claims, which was motivated by their race. Jackson [ 

4 All save for one ofthe plaintiff's were African-American. They alleged dtat their employer refused to hire 

them because oftbeir race. Jackson, 181 F.Supp.2d at 1352. 
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v. BellSouth Telecommunications, 181 F.Supp.2d 1345, 1352 (S.D. Fla. 2001). The trial cqurt 

dismissed without prejudice the plaintiffs' race discrimination claim for failing to aUege facts to 

support the theory that racial animus motivated their employer and counsel in the underlying 

lawsuit. Jackson, 372 F.3d at 1269. 

The Eleventh Circuit held that the Jackson plaintiffs' complaint was devoid of any factual 

allegations to support their conclusory allegation thatthe settlement in the underlying lawsuit was 

a result of discriminatory animus. Id. at 1272. The court reiterated that "[P]leaaings must be 

something more than an ingenuous academic exercise in the conceivable," Id. at 1270 (quoting 

us. v. Students Challenging Reg. Agency Procedures, 412 U.S. 669,688,93 S.Ct. 2405,2416 

(1973)). Furthennore, the plaintiffs' basic pleading problem was that their discrimination charges 
:: 

were ~'wholly conc1usory, generalized, and non-specifIc claims of disparate treatm~nt," an~ that 

they "di~. not allege any facts that support so much as an inference that racial animus motivated 

the defendants." Id. at 1274. 

The Fourth CirCUit Court of Appeals agrees with the Eleventh Circuit. In Coleman v. Md 

CoUrt of Appeals, 626 F.3d 187, 190-91 (4th Cir. 2010), the Fourth Circuit applied the· 

IqbalfTwombley notice pleading standard, and held that a complaint alleging a Title viI 

employment discrimination claim that does not assert facts establishing the plausibility that an 

adverse employment action was a result ofdiscriminatory animus is subject to dismissal for failure 

to state a claim fOl: which relief call be granted. 626 F.3d at 190-91. In Coleman, an African 

American. employee alleged that he was terminated based on his race. Id The plaintiff alleged 

that he "was treated differently as. a result of his race than whites" and specifically alleged that 

another white employee was not disciplined despite engaging in the same behavior as the pl~tiff. 

Id at 191. 
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The court held that "the complaint fail[ed] to establish a plausible basis for believing ... that 

race was the true bases for [the plaintiff's] tennination." Id Furthermore, the court fmmd that the 

"complaint also conclusorily alleges that [Plaintiff] was given his letter of reprimand because of 

his race, but no factual allegations lend any plausibility to this claim either." Id at n. 2. In 

affirming the dismissal of the plaintiffs race discrimination claim, the court held that "[a]bsent 

such (factual) support, the complaint's allegations 'of race discrimination do not rise above 

speculation." Id at 191; see Ramos v, Molina Healthcare, Inc., 603 Fed.Appx. 173, 178 (4th Cir. 

201S} (a complaint must allege sufficient facts that establish a causal connection between his 

supervisor's alleged discriminatory animus and the adverse action terminating his employment); 

see also McCleary-Evans v. Maryland. Dep't. ojTransp., State Highway Admin., 780 F.3d 582, 

585·86 (4th Cir. 2015) (a complaint must state beyond speculation as to why discriminatory 

:anlD,lus·motivated the employer's hiring decision). 

EAC argues, notwithstanding the discovery rule, that Metz should have filed suit within 

two years 'of receiving notice that he was'not hired; however, under the federal pleading standard, 

his 'age discrimination complaint would have been subject to dismissal pursuant to Rule 12(b)(6) 

for lack of plausibility. Suppose, hypothetically, EAC was a non-citizen of West Virginia, thus 

triggering diversity. If that were the case, federal courts would have JUrisdiction and Metz's 

WVHRA claim would be subject to the Iqbal plausibility test pursuant to Ru1e 12(b)(6) of the 

Federal Rules of Civil Procedure. Metz certainly would not have been able to meet the Iqbal. 

standa:rd as applied by the Fourth Circuit ill Title VII cases, as, prior to EAC's Manager of Human 

Resomoo's admission of discri1n.ina:tio~;·the only facts known to Metz were that he was over the 

age of forty and that he was not hired. Thus, under this scenario, assuming Metz exercised 
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reasonable diligence, the arguments advanced by EAC would result in an absolute forfeiture ofbis 

claim. 

For these reasons, the Court should conclude that requiring a plaintiff to file suit without 

having knowledge of facts to support allegations of discriminatory animus would result in 

forfeiture of discriminatory hiring claims because they would be subject to dismissal pursuant to 

Rule 12(b)(6) ofthe Federal Rules of CivIl Procedure. Under that rule, the discovery rule tolls the 

statute of limitations for WVHRA claims until a plaintiff knows sufficient facts to support the 

otherwise conclusory assertion that he was not hired because of the prospective employer's 

discriIIDnatOry animus'. 

. 6. 	 Policy. considerations favor tolling the statute of limitations until a plaintiff has 
knowledge that an employer's hiring decision was motivated by 'discriminatory 
bias • 

..~. EACs arguments collectively advance the proposition that, at the time they learn that they 

werfi:not hired. prospective employees must rue suit within two years notwithstanding having no 

flirilier 'knowledge of any facts upon which to believe the failure to hire was a result of a 

discriminatory bias. This is problematic for several' reasons. 

West Virginia law does not require employers to hire prospective employees who belong 

to a protected class; rather, it prohibits an employer's refusal to hire ifsuch refusal was motivated 

by discrimipation. hievitably, West Virginia employers will choose to hire applicants who fall 

outsid.e ofthe protected classes defined in the WVHRA. This is not, on its face, unlawful. When 

a member of a protected class receives notice that an employer hired an applicant outside of the 

protected class, <.ioes that person have good grounds to allege that the employer· acted with . 

discriminatOry bias? 



.In Roth v. DeFeliceCare, Inc., the plaintiffs boss threatened to fire and cause her to lose 

her professional license after she accidentally observed her boss engaging in sexual acts at the 

workplace. 226 W.Va. 214,218,700 S.E.2d 183. 187 (2010). The plaintiff was subsequently 

fired when she returned to work because her boss did not like how she dressed or her hair color. 

Id. at 219.. The plaintiff's complaint alleged that she was subjected to "sexually explicit conduct"; 

the defendant terminated her based on her observation ofsexually explicit and improper behavior; 

she was tenninated "as a result of the sexual discrimination and/or harassment; and, "but for her 

protected status," she would not have been terminated. Id at 221, 23. The lower court determined 

that the firing had nothing to do with Plaintiff's gender, and dismisseci the gender disc$lfuation 

claim. ld This Court reversed the lower court's dismissal and found that the plaintiff sufficien~y 

pleaded a cause of action for employment discrimination. Id 

".. :~;':SignifiCant1y, the Roth decision suggests that a plaintiff pleads a cause of action for 

vi61ation'ofthe WVllRA if (1)she alleges she is il member ofa protected class, and (2) she makes 

a cOriClUsory allegation that she was fired because of her protected status. The WVHRA is not a 

~aritee of employment any more than it isa general civility code. 

Encouraging plaintiffs to file complaints devoid. ofany factual basis that their injury was a 

result of discriminatory animus flies in the face of the interests ofjudicial economy and economic 

growth. On a macro level, the West Virginia Chamber of Commerce's (UWVCOC") interest in 

developing and fostering economic growth is advanced by applying the discovery rule to toll the 

statute of limitations if a plaintiff learns of an employer's discriminatory animus outside the 

limitations period. Such an application would not only afford West Virginians the opportunity to 

avail themselves ofthe very laws afforded to them by.the Legislature but also deter discriminatory 
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hiring lawsuits premised upon nothing .more than speculation, conjecture~ and conc1usory 

allegations. 

Tolling the statute oflimitations in this context is not ''unworkable''; rather. it requires little 

more than a pragmatic application of the third Dunn factor. The third Dunn factor states that "the 

discovery rule should be applied to detennine when the statute of limitation began to run by 

detennining when the plaintiff knew, or by the exercise of reasonable diligence should have 

known, of the elements of a possible cause of action." Sy1. Pt 5, in part, Dunn, 225 W.Va 43, 

689 S.E.2d 255. 

Within the discriminatory hiring context, the standard moving forward should be to apply 

the Dunn analysis to determine (1) when the plaintiff reasonably ascertained a factual basis to 

believe the employer's decision was motivated by a forbidden bias beyond mere conjecture or 

.. : specUlation, and (2) whether the plaintiff exercised reasonable diligence under the circumstances 

to astllertmn his factual basis. Such a standard affords businesses/employers a layer ofprotection 

from -bOth stale lawsuits and those devoid of any factual basis to assert a cause of action beyond 

not being selected for a job. Moreover, it would further the WVHRA's intent, as expressed by the 

Legislature in West Virginia Code § 5-11-2, to afford those who truly may have been depr~ved of 

equal opportunity to earn a living and provide for their families. Indeed, requiring plaintiffs to 

have- a factual "nuggetl '· beyond speculation or conjecture in order to state a claim for 

discriniinatory hiring would advance West Virginia's dissociation from its former identification 

I: 
..as a'Judicial hellhole." I'.·· 

Metz's Complaint alleges that he learned EAC did not hire him because he was "too old" 

;:and thatEAC ''wanted younger employees" when EAC's Manager of Human Resources publicly 
_. 

adntittea these reasons at a grievance hearing. A.R. at 4. Certainly, it is atypical for an employer 
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to freely admit in a union grievance hearing that it engaged in discrimination, as aUeged in Metz's 

Amended Complaint. EAC's alleged admission and the arguments advanced by EAC lay bare the 

narrow fault line between a plaintifIwith a good-faitli, factual basis ofdiscriminatory animus, and 
:~ 

an 	U:Jllawfully biased employer who is able to secretly keep its discriminatory mo~ve in a 
~<: 

.~.proverbial "lockbox" until the statute of limitations runs and then subsequently utilize the statute 

of limitations as a shield against the employers' conduct. The result advanced by EAC would 

undoubtedly result in a forfeiture of claims based in fact; leave em.ployers susceptible to lawsuits 

for. legitimate, nondiscriminatory business decisions; and fly in the face of the WVHRA's 

legislative intent. 

The WVCOC attempts to parade the horribles by questioning the in1plications of an 

unsuccessful job applicant discovering an employer's discriminatory animus five, eight and ten 

.ye~s $,'fter'its actions. The discOvery rule standard advanced herein would not pennit plaintiffs to 

m.aiItt&1l lawsuits if they failed to exercise reasonable diligence. Consequently, this concern is 

Witho11t merit. 

7. 	 Job applicants are not injured unless prospective employers refuse to hire them 
because of their protected status. 

EAC argues that in a disClim.inatory hiring case the limitations period begins to run when 

an einployer informs the applicant he is not hired. Even if the Court were to hold that a plaintiff's 

.claim ~cr':les at the time the employer communicates its hiring decision~ a prospective employee 

has not sustained a loss be~ West Virginia law does not require employers to hire based upon 

prot~c~~.status under the WVHRA. Undoubtedly, a job applicant could not have suffered· an 

actual injury unless he is denied employment resulting from an unlawful bias. His injury is 

dependent on the discriminatory animus of the person acting on behalf of the employer, as, absent 

. 	 . 

such animus; he is merely one ofperhaps many other applicants who were not selected. He is in 



,···· 

I
t

~~:.;···:·:.·..··."i 
.; 

..' no worse position than he was before the alleged refusal to hire, as opposed to wrongful discharge -., 

cases ;where a tangible loss is sustained at the moment the employer communicates to the plaintiff 

that he is fued by virtUe of income loss. 

Discriminatory hiring claims are akin to the quintessential "surgical sponge" case. For 

example, a patient sustains an injury at the time the surgery is completed. However, under the 

discovery rule, the limitations period is toUed if the patient does not discover it until five years 

later. See Cart v. Marcum, 188 W.Va. 241,245,423 S.E.2d 644, 647 (1992). However, if the 
-' 

patient noticed stomach pains for two years before having a doctor examine him, the discovery 


. rule would not apply beCause he did not act with reasonable diligence. Id. In such a case, the 


tortious act was complete and the injury sustained at the time the sponge was left inside the patient; 

.~". . 

however, the patient is not put on notice that he has sustained an actionable iI\iury until he learns 

that his 'SYnwtoms ~e attributable to alegal wrong. The discovery rule does not require a patient 

to sue 'a sutgepn within two years ofthe tortious conduct, nor does it require him to file suit merely 

because -he 'develops stomach pain. The discovery rule tolls the statute of limitations' until he 

discovers a factual basis to believe thatms injury was a result ofunlawful conduct ifhe exercised 

reaSonable diligence under the circumstances. 

Even ignoring the fact that the WVHRA does not guarantee protected persons ajob, and 

assuming an injury occurs at the time the plaintiff learns he was not hired, the discovery rule 

~pei-ates to toll the statute oflini.itations until, and unless, .he exercises reaSonable diligence to· 

discover a factUal basis to believe his injury was a re~>'Ult ofunlawful conduct. 

Here, Metz had an injury that he had absolutely no reason to believe occurred at the time 

it actUaIly.occ~ed. As soon as he discovered'facts to support the "but for" element ofms cause. 

of action he took action and made a timely ·claim. The Court should apply the Dunn analysis in 
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failure to hire cases just as the courts in New Jersey and Massachusetts have done. As in Henry, 

Metz suffered an adverse employment action and, despite doing everything reasonably expected 

in that circumstance, he did not know about the discriminatory reasoning for the adverse action 

until much later. Just as the Henry court applied New Jersey's discovery rule, this Court should 

explicitly adopt the same rule in failure to hire cases to prevent the "fundamental unfairness of 

barring chums of which a party is unaware.'~ 204 N.J. at 337-38,9 A.3d at 893. This is especially 

so, as "the limitations periods should not commence to run so soon that it becomes difficult for a 

l~yman to invoke the protection of the civil rights statutes."· Ricks, 449 U.S. at 262 n. 16; Zipes v. 

Trans WorldAirlines, Inc. 455 U.S. 385 (1982) (Filing ofan EEOC charge is subject to equitable 

t-olling' doctrines so as to give the aggrieved person the maximum benefit of the law). Moreover, 

West Virginia Courts have "consistently interpreted the West Virginia Human Rights Act 

. broadiy,i' ShBpherdstown Volunteer Fire Dep't 11•. State ex reZ. State of W. Va. Human Rights- . 

Comm'n; i.72 W. Va. 627, 633, 309 S.E.2d 342, 348 (l9-83)~ see W. Va. Code § 5-11..15 (The 
. . 
WV"HRA shall 'Qe liberally construed to accomplish its objectives and purposes). 

It would be difficult for a layman to invoke the protection ofhls civil rights when the clock 

for him'to bring an action starts before he knows his civil rights need to be protected. With the 

li~efaI. application of the Human Rights Act in West Virginia, the discovery rule should be 

implemented in failure to hire cases such as the present case where the plaintiff is .unable to know 

the elements ofthe claim through no fault of his own. 

The Court should conclude that a job applicant has not automatically sustained an actual 

injury by virtue of an employer's hiring decision because the WVHRA does not guarantee 

proteCted.persons a job as a matter of right Under that rule, Metz did not sustain an injury .until 
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~e knew:. or by the exercise ofreasonable diligence should have known, that EAC's hiring decision 


was a result of discriminatory bias. 


VII. CONCLUSION 

Under the discovery rule set forth in Dunn, the iimitationsperiod for claims sounding in 


hiring discrimination does not begin to run until the plaintiff learns facts sufficient to allege that 


the employer's hiring decision was motivated by an discriminatory bias. The WVHRA is not a 


hiring guarantee; ra~er. it prohibits employers from making hiring decisions based upon a job 


applicant's protected ~tus. Applying this Court's discovery rule to discriminatory hiring causes 


. of action affords injured parties the opportunity to avail themselves of the legislative protection 
., 
,~ 

iiffordec:t Under the WVHRA, deters baseless lawsuits, and protects reasonably diligent plaintiffs .~ , 

~.:'.' 
from forfeiture ofplausible claims against diverse, non-citizen defendants. l 

~ 
~. AceordinglYi Metz requests 'that this Court hold (a) that the determination of when the I

statute ,of looitations begins to run for claims sounding in hiring discrimination requires a factual 
,: 
:.' 

.: . '. 

determinatiOn as to when the plaintiff discovered facts sufficient to believe that the employer's 

hiring decision was motivated by a forbidden bias, and (2) that the discovery rule tolls the statute 

of liniitations until the date when the employee learns of the alleged discriminatory motive 

Underlying the adverse hiring decision. 

For the foregoing reasons,' Respondent Henry Metz respectfully requests that this Court 

anSwer Certified Question i in the negative, affhm the circuit court's answer to Certified Question 

2, and iDstruct the circuit court to deny EAC's Motion to Dismiss. 
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