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I. Introduction 

The West Virginia Chamber of Commerce ("The Chamber") files this brief as amicus 

curiae in support of Petitioner Eastern Associated Coal, LLC ("EAC"I). The Chamber 

respectfully urges the Court not to extend application of the discovery rule to questions of mental 

intent in discriminatory hiring cases. Such a holding would make West Virginia an outlier in the 

national legal landscape and create confusion, uncertainty, and a drain on judicial resources in 

future employment discrimination cases. 

Applying the discovery rule to "an element of the mind" in discriminatory hiring claims 

would essentially gut the existing statute of limitations for such claims. Moreover, it would 

contravene the very purpose of the statute of limitations, be incongruent with the rationale 

behind the discovery rule, and create an uncertain legal landscape in West Virginia that would 

likely drive away current employers, as well as deter other employers from relocating here. This 

would obviously have a detrimental effect on the citizens of this state who depend on those 

employers for their livelihood. 

II. Statement of Interest 

The Chamber is a nonpartisan advocacy group that seeks to facilitate the continued 

operation and expansion of business in the State of West Virginia. The Chamber's member 

businesses come from every county in the state and employ more than half of West Virginia's 

workforce. Collectively, Chamber members constitute a major portion of the engine which 

drives West Virginia's economy. In facilitating the continued operation and expansion of 

existing businesses, and while also pursuing new businesses to locate in our state, the Chamber 

I Pursuant to W.va. R. App. Proc. 30(b), the Chamber provided notice to all parties of its intention to file 
an amicus curiae brief via correspondence dated December 1, 2016. Pursuant to W.Va. R. App. Proc. 
30(e)(5), amicus curiae West Virginia Chamber of Commerce states that no counsel for any party 
authored this brief in whole or in part and that no party or entity other than the amicus curiae, its 
members or counsel, made any monetary contribution to the preparation or submission of this brief. 



consistently advocates for public policies that improve West Virginia's economic environment. 

The Chamber's objective is to build a business climate which promotes development sufficient 

to sustain employment in West Virginia, while simultaneously allowing certainty for employers. 

The Chamber's interest has always been to foster a stable legal environment in which our state 

laws and regulations are applied in a uniform and predictable manner. The Chamber recognizes 

that a legal system which is predictable in its outcomes and functions within the mainstream of 

American jurisprudence is critical. Without it, businesses in West Virginia are deprived of the 

stable judicial climate upon which other businesses operating in other states can and do rely. 

The absence of a predictable and stable judicial climate serves to discourage the growth of 

existing businesses within, and the location ofnew businesses into, West Virginia. 

In the present case, applying the broad extension of the discovery rule advocated by 

Respondent to questions of mental intent in discriminatory hiring cases would chill business 

expansion and economic growth, and hinder opportunities in West Virginia. Equally concerning, 

employers might be encouraged to relocate to jurisdictions with more predictable and certain 

legal rules. This would not be good for West Virginia businesses, or for the talented and skilled 

workforce in our state. Therefore, the Chamber joins EAC in requesting that the Court decline to 

extend application of the discovery rule to questions of discriminatory intent in failure to hire 

cases arising under the West Virginia Human Rights Act ("Human Rights Act,,).2 

III. Relevant Background 

In this case, EAC is a West Virginia limited liability company with its principal place of 

business in Putnam County, West Virginia. Am. CompI. ~ 2. The PlaintifflRespondent, Henry 

Metz ("Metz"), asserts that he was an active !llember of the United Mine Workers of America 

2 The certified questions pending before the Court pertain specifically to "discriminatory hiring" cases 
under the Human Rights Act. It appears to the Chamber, however, that the Court's decision will 
necessarily impact all employment discrimination claims in West Virginia. 

2 




("UMWA") during all times relevant herein. Am. CompI. ~ 9. Metz alleges that, pursuant to the 

collective bargaining agreement ("CBA") in place in July of 2012, he was required "to select 

jobs for which he would like to be considered in the event a vacancy would arise" at the Federal 

No.2 mine in Monongalia County, West Virginia. Am. CompI. ~ 10. EAC owned and operated 

that mine. Am. CompI. ~ 4. 

Metz's Complaint centers on his bid for the position of mechanic trainee in July of20l2. 

Am. CompI. ~ 12. EAC awarded such positions to then-current EAC employees, a group of 

which Metz was not then a member. Am. CompI. ~ 12. Metz argues that he should have been 

hired, due to his seniority and qualifications. Am. CompI. ~ 12-15. Ordinarily, EAC's 

obligations in extending such offers were governed by the language of the CBA. In any event, 

Metz contends that,.in January of 2014, Don Allard, a former manager at EAC, stated during a 

grievance proceeding that he did not hire Metz because Metz "was too old and [he] wanted 

younger employees." Am. CompI.' 17. 

Metz did not file a lawsuit at the time he discovered this statement, which would have 

still been within the original two year statute of limitations running from the time of the adverse 

employment decision. Instead, he pursued a claim with the Equal Employment Opportunity 

Commission ("EEOC"), and then ultimately decided to file the present lawsuit in November of 

2015. Metz argues that the statute of limitations, which expired in 2014, should be tolled to 

allow his claim. EAC moved to dismiss the case. The Circuit Court of Monongalia County 

eventually certified two questions to this Court, and provided its answers to those questions as 

follows: 

Question 1: For discriminatory hiring causes of action filed pursuant to the West 
Virginia Human Rights Act, codified at West Virginia Code § 5-11-1, et seq., 
does the statute of limitations begin to run from the date that the plaintiff learns of 
the adverse employment decision? 
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Answer by the Circuit Court: Yes. 


Question 2: For discriminatory hiring causes of action filed pursuant to the West 

Virginia Human Rights Act, codified at West Virginia Code § 5-11-1, et seq., 

does the discovery rule toll the statute of limitations until the plaintiff discovers 
that alleged discriminatory motive underlying the employment decision? 

Answer by the Circuit Court: Yes. 

Order Certifying Question to Supreme Court of Appeals of West Virginia, p. 2. 

As set forth in more detail below, the Chamber agrees with the Circuit Court's answer to 

Question 1, but disagrees with its Answer to Question 2~ and urges this Court to answer that 

question in the negative. 

IV. Argument 

A. 	 West Virginia should not become an outlier in the national legal landscape by 
extending the discovery rule to questions of mental intent in West Virginia 
discriminatory hiring cases. 

The discovery rule may make sense in medical malpractice or products liability cases 

involving situations where a plaintiff does not even know they have suffered an injury. There is 

no need for it, however, in employment discrimination cases, where the plaintiff knows they 

have suffered an injury at the time of an adverse employment decision. Moreover, it makes no 

sense to apply the discovery rule to questions of discriminatory intent. That is probably why the 

vast majority of courts which have considered this issue have declined to extend the discovery 

rule in that regard. 

1. 	 The purpose ofstatutes oflimitations 

As stated, the Chamber advocates for a legal system that is predictable in its outcomes 

and functions within the mainstream of American jurisprudence. Statutes of limitations are a 

traditional source of stability and lend predictability to the legal system. 
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This Court has held that "[t]he basic purpose of statutes of limitations is to encourage 

promptness in instituting actions; to suppress stale demands or fraudulent claims; and to avoid 

inconvenience which may result from delay in asserting rights or claims when it is practicable to 

assert them." Morgan v. Grace Hospital, Inc., 149 W.Va. 783, 791, 144 S.E.2d 156, 161 (1965). 

Courts are to enforce statutes of limitations like any other statute. 12A M.J. LIMITATION OF 

ACTIONS § 2 (2016). These are statutes of repose and are dictated by a wise policy founded 

upon the presumption against the one who has unreasonably delayed the assertion of his demand. 

Id. These statutes are created "to suppress fraudulent and stale claims from being asserted after a 

great lapse of time, to the surprise of the parties, when the evidence may have been lost, the facts 

may have become obscured because of defective memory or the witnesses may have died or 

disappeared." Id. (citing Morgan, 149 W.Va. at 797, 144 S.E.2d at 164). "Such statutes are 

founded on sound public policy and should be so construed as to advance the policy they were 

designed to promote." Id. 

This Court has further stated that statutes of limitations "represent a statement of public 

policy with regard to the privilege to litigate and are a valid and constitutional exercise of the 

legislative power." Perdue v. Hess, 199 W.Va. 299, 302, 484 S.E.2d 182, 185 (1997). 

Moreover, "the statute of limitations does not distinguish between a just and unjust claim. As 

stated earlier in this opinion, the object of statutes of limitations is to compel the bringing of an 

action within a reasonable time." Johnson v. Nedeff, 192 W.Va. 260, 266, 452 S.E.2d 63, 69 

(1994). Further, "the mere lack of knowledge of actionable wrong does not ordinarily suspend 

the running of the statute of limitations, nor does silence of the wrongdoer, unless the wrongdoer 

has done something to prevent discovery." Sattler v. Bailey, 184 W.Va. 212, 220, 400 S.E.2d 
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220, 228 (1990). Thus, statutes of limitations have become fundamental to our state's 

jurisprudence, and they promote stability and predictability in the law. 

2. The discovery rule in West Virginia 

One general exception to statutes of limitations in West Virginia is the discovery rule. 

Under this rule, the statute of limitations begins to run when the plaintiff knows, or by the 

exercise of reasonable diligence, should know that the plaintiff was injured, and that the injury 

may have been caused by the defendant's conduct. See Goodwin v. Bayer Corp., 218 W. Va. 

215, 220, 624 S.E.2d 562, 567 (2005); see also Syllabus Point 2, in part, Gaither v. City 

Hospital, Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997) ("[U]nder the 'discovery rule,' the statute 

of limitations is tolled until a claimant knows or by reasonable diligence should know of his 

claim."). 

The West Virginia Code provision governing the statute of limitations for medical 

malpractice claims in West Virginia expressly contemplates application of the discovery rule to 

extend the limitations period into the future: 

A cause of action for injury to a person alleging medical professional liability 
against a health care provider arises as of the date of the injury, except as 
provided in subsection (b) of this section [dealing with injuries to minors], and 
must be commenced within two years of the date when such person discovers, or 
with the exercise of reasonable diligence, should have discovered such injury, 
whichever last occurs: Provided, That in no event shall such action be 
commenced more than ten years after the date of the injury. 

W.Va. Code § 55-7B-4(a). 

Similarly, in West Virginia products liability cases, the "the statute of limitations begins 

to run when the plaintiff knows, or by the exercise of reasonable diligence should know, (1) that 

he has been injured, (2) the identity of the maker of the product, and (3) that the product had a 

causal relation to his injury." Syllabus Point 1, Hickman v. Grover, 178 W.Va. 249, 358 S.E.2d 
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810 (1987). Thus, the discovery rule has been deemed appropriate to toll the statute of 

limitations where the fact of injury or offending instrumentality is not immediately evident or 

discoverable with the exercise of reasonable diligence, such as in cases of medical malpractice or 

latent injuries. Essentially, as stated by this Court, the discovery rule should be applied to 

determine when the statute of limitations begins to run by determining when the plaintiff knew, 

or by the exercise of reasonable diligence should have known, of the elements of a possible 

cause of action. Syllabus Point 5, Dunn v. Rockwell, 225 W. Va. 43, 53, 689 S.E.2d 255, 265 

(2009). 

Thus, to apply the discovery rule, a plaintiff must show: (1) that they did not know of the 

injury and/or that the offending instrumentality may have caused it; and (2) that they did not 

have knowledge of the elements of a possible cause of action. As set forth below, an 

employment discrimination claimant "discovers" his or her claim upon receiving notice of an 

adverse employment decision. Thus, there is no need to extend the discovery rule to questions of 

mental intent in such cases. 

3. The West Virginia Human Rights Act 

It is well-settled that claims under the Human Rights Act are subject to a two year statute 

of limitations. See W. Va. Code § 55-2-12; Syllabus Point 1, McCourt v. Oneida Coal Co., Inc., 

188 W.Va. 647,651,425 S.E.2d 602, 606 (1992). 

Metz argues that the discovery rule can be used to toll this statute of limitations because it 

"is generally applicable to all torts, unless there is a clear statutory prohibition to its application." 

Syllabus Point 2, Dunn, 225 W.Va. at 46, 689 S.E.2d at 257-58. However, there is a clear 

statutory prohibition to its application in Human Rights Act cases. The Human Rights Act 

clearly delineates the triggering event for the running of the statute of limitations and makes no 
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mention whatsoever of the discovery rule being applicable to extend possible claims into the 

future: "[a ]ny complaint filed pursuant to this article must be filed within three hundred sixty

five days after the alleged act of discrimination." W.Va. § 5-11-10.3 In contrast, as noted 

earlier, the West Virginia Code section setting forth the statute of limitations for medical 

malpractice actions in West Virginia, section 55-7B-4(a), specifically contemplates the 

discovery rule affecting the applicable statute oflimitations. There is no such reference in the 

Human Rights Act. That is because the cause of action is already necessarily discovered at the 

time of the notification of the adverse employment decision. Indeed, according to this Court: 

''the statute of limitations period for filing a complaint with the circuit court ordinarily begins to 

run on the date when the employer unequivocally notifies the employee of the termination 

decision." Syllabus Point 1, McCourt, 188 W.Va. at 651, 425 S.E.2d at 606; see also Syllabus 

Point 1, Naylor v. West Virginia Human Rights Commission, 180 W.Va. 634,634-35,378 S.E.2d 

843, 843-44 (1989); Syllabus Point 2, Indep. Fire Co. No. 1 v. West Virginia Human Rights 

Commission, 180 W.Va. 406, 406, 376 S.E.2d 612,612 (1988). 

This Court, like the majority of courts across the nation, has never previously extended 

the discovery rule to questions of discriminatory intent, and for good reason. It is simply not 

necessary. In order to prove a prima facie case of employment discrimination under the Human 

Rights Act, a plaintiff must show: 

(1) That the plaintiff is a member of a protected class; 
(2) That the employer made an adverse decision concerning the plaintiff; and 
(3) But for the plaintiffs protected status, the adverse decision would not have been 

made. 

3 This is the limitations period for complaints filed with the Human Rights Commission. West Virginia 
Code section 55-2-12 and the McCourt decision establish the statute of limitations for Human Rights Act 
actions filed in a circuit court. As with the language of the Human Rights Act itself, the McCourt 
decision made no provision for using the discovery rule to extend the beginning of the limitations period 
beyond notification of the adverse employment decision. 

8 




Syllabus Point 3, Conaway v. Eastern Associated Coal Corp., 178 W.Va. 164, 166, 358 S.E.2d 

423, 425 (1986); Syllabus Point 2, Johnson v. Killmer, 219 W.Va. 320, 320, 633 S.E.2d 265 

(2006); Syllabus Point 4, Mayflower Vehicle Systems, Inc. v. Cheeks, 218 W.Va. 703, 706, 629 

S.E.2d 762, 765 (2006). In Conaway, this Court more fully explained what types of evidence 

might be used to satisfy the third element: 

The first two parts of the test are easy, but the third will cause controversy. 
Because discrimination is essentially an element of the mind, there will probably 
be very little direct proof available. Direct proof, however, is not required. What 
is required of the plaintiff is to show some evidence which would sufficiently link 
the employer's decision and the plaintiffs status as a member of a protected class 
so as to give rise to an inference that the employment decision was based on an 
illegal discriminatory criterion. This evidence could, for example, come in the 
form of an admission by the employer, a case of unequal or disparate treatment 
between members of the protected class and others by the elimination of the 
apparent legitimate reasons for the termination, or statistics in a large operation 
which show that members of the protected class received substantially worse 
treatment than others. 

Conaway, 178 W.Va. at 170-171,358 S.E.2d at 429-430. 

Importantly, the discovery rule cannot help a plaintiff "discover" the elements of an 

employment discrimination claim at some future date after they receive notice of an adverse 

employment decision. That is because they already have all the information they need in order 

to file a claim: they know whether they are a member of a protected class and they know they 

have been injured. 

As for the last element of the prima facie case of employment discrimination, it is 

"essentially an element of the mind." Id., 178 W.Va. at 170-71, 358 S.E.2d at 429-30. 

Furthermore, this Court noted that direct proof is rarely available in discrimination cases. Id. 

Indeed, it would be a rare set of circumstances for an employer to expressly announce that it had 

an illegal discriminatory motive for taking an adverse employment action -- and for a plaintiff to 

have evidence of that intent, even after conducting full discovery in a casco Therefore, this Court 
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has held that an entire discrimination case can be founded upon circumstantial evidence. 

Syllabus Point 7, Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 58, 479 S.E.2d 561, 586. 

Accordingly, a plaintiff certainly does not need direct evidence of discrimination in order to file 

a complaint. In fact, most of the Human Rights Act cases litigated over the years have been 

premised upon circumstantial evidence of motive. 

Applying the rule as Metz suggests would essentially allow a plaintiff to resurrect a stale 

claim many years after the statute of limitations has run, and for myriad possible reasons. For 

example, if seven years following an unsuccessful application for employment, an individual 

develops a suspicion that a discriminatory motive existed, they could then file a claim and argue 

application of the discovery rule. This defies all common sense and would undoubtedly congest 

the dockets of this state's courts. Rather, the mor~ common sense rule is the one that already 

exists. A plaintiff is able to file a claim as soon as he or she is aware of the injury and the person 

causing the injury, which will always be known at the time of the injury to a plaintiff under the 

Human Rights Act. 

Indeed, a clear majority of courts have rejected the argument proposed by Metz, holding 

that the operative date for consideration is the date of injury, not a later date where additional 

information comes to light. For instance, the Fourth Circuit so held in Hamilton v. 1st Source 

Bank, 928 F.2d 86 (4th Cir. 1990). In that case, the employer discharged the plaintiff in April of 

1986. Id. at 86. The following May, the plaintiff discovered that he had been receiving a lower 

salary than younger vice presidents who were in his job category. Id at 87. Based on that new 

information, he filed a complaint with the EEOC in September 1987, 17 months after his 

discharge. Id He missed the applicable statute of limitations for discrimination charges with the 

EEOC, but argued that the "discovery rule" should apply to preserve his claim. Id at 87-88. 
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The Fourth Circuit rejected this argument, holding "[t]o the extent that notice enters the analysis, 

it is notice of the employer's actions, not the notice of a discriminatory effect or motivation, that 

establishes the commencement of the pertinent filing period." Id. at 88-89. Thus, in failure-to

hire cases, the commencement date is the date of notice to the perspective employee that he/she 

is not being hired. Id. at 89. 

The Fourth Circuit is far from alone in its holding, as many federal and state courts have 

held likewise. In Wastak v. Lehigh Valley Health Network, 342 F.3d 281, 284 (3rd Cir. 2003), 

the employer terminated a 57-year-old plaintiff in March 1998. The plaintiff asserted that his 

claim accrued when he learned that his replacement was a younger worker. Id at 285. The 

Court rejected that argument, and commented that the plaintiff had misconceived the nature of 

the discovery rule in employment discrimination cases. The court reasoned that "Wastak's 

injury was complete and discovered when Lehigh Valley terminated him. At that point, Wastak 

both knew of his injury - the discharge - and the cause of his injury - Lehigh Valley's decision 

to terminate his employment." Id at 287 (citing Oshiver v. Levin, Fishbein, Sedran & Berman, 

38 F.3d 1380 (3d Cir. 1994) (the date of discharge is the date the plaintiff discovers her injury, 

and is the date which begins the running of the statute of limitations»; see also Amini v. Oberlin 

College, 259 F.3d 493, 498-500 (6th Cir. 2001) (the statute of limitations began to run when the 

employer notified the plaintiff of the employment action); Davidson v. America Online, Inc., 337 

F.3d 11 79, 1186 (10th Cir. 2003 ) (a cause of action accrues on the date the employee is notified 

of an adverse employment decision); Hulsey v. K Mart, Inc., 43 F.3d 555 (10th Cir. 1994) (the 

cause of action accrued on the date K-Mart notified employees of their new assignments). 
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In Slusser v. Vantage Builders, Inc., 306 P.3d 524, 530 (N.M. App. 2013), the court held 

that the statute of limitations begins to run "when a plaintiff knows or should know of the 

adverse employment action, regardless of whether the plaintiff then has or should have 

knowledge of the employer's discriminatory intent." See also Farhner v. SW Mfg., Inc., 48 

S.W.3d 141, 144 (Tenn. 2001) ("an employee 'discovers' that an injury has been sustained for 

purposes of the statute of limitations when the employer provides unequivocal notice of the 

adverse employment action ....") (citation omitted); Huffv. Great W. Seed Co., 909 P.2d 858, 

859 (Or. 1996) ("we hold that a plaintiffs belated discovery of an employer's unlawful motive 

does not delay the commencement of the statutory limitations period"); Ogletree v. Glen Rose 

Indep. Sch. Dist., 314 S.W.3d 450, 454-55 (Tex. App. 2010) (the employment discrimination 

claim was triggered on the date of discharge, not on the date of discovery of the alleged 

discriminatory intent). 

There are many other decisions that could be cited. Suffice it to say, the weight of 

authority in this country has not extended the discovery rule to questions of motive in 

discrimination cases. The Chamber respectfully submits that the Court should hold the same and 

ensure that West Virginia remains in line with the national jurisprudence on this issue. 

B. Application of the discovery rule to questions of motive would be unworkable. 

One good reason why courts have likely refused to apply the discovery rule to questions 

of motive is the practical problems that would result. If this Court rules that the discovery rule is 

applicable to questions of mental intent in West Virginia discriminatory hiring (and, therefore, 

apparently, discrimination cases in general), what types of information would constitute a 

"discovery" in the future? Would only an express proclamation that "I discriminated against that 

individual on the basis of an illegal discriminatory criterion" suffice? Of course, it is an 
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extremely rare case where someone broadcasts their mental intent in such a fashion. That is why 

this Court has allowed circumstantial evidence to be used to prove discrimination cases. If use 

of the discovery rule is authorized, Plaintiffs will undoubtedly attempt to claim that 

circumstantial evidence is the evidence they "discovered," which would allow them to pursue a 

claim long after the statute of limitations has lapsed. 

As stated, this Court noted in Conaway thirty years ago that there were several ways a 

plaintiff could satisfy the third element of a prima facie case of discrimination, including: 

an admission by the employer, a case of unequal or disparate treatment between 
members of the protected class and others by the elimination of the apparent 
legitimate reasons for the tennination, or statistics in a large operation which 
show that members of the protected class received substantially worse treatment 
than others. 

Conaway, 178 W.Va. at 170-71,358 S.E.2d at 429-430. If this Court holds that the discovery 

rule can be extended to questions of discriminatory intent, would a plaintiff be able to argue that 

he or she later discovered one of these types of evidence - well after the statute of limitations has 

run? 

What if, five years after a hiring decision is made, an individual learns that an employer's 

hiring practices disproportionately exclude members of a particular protected class? Could that 

individual take advantage of the discovery rule? 

What if, eight years after the hiring decision is made, a plaintiff learns of infonnation that 

would lead them to believe the "apparent legitimate reason" for the decision was false? Would 

they be allowed to prosecute a case at that time? 

What if, ten years after an employer declines to hire an employee, one of its managers 

makes a statement that sounds like discriminatory intent may have been involved? Would this 

Court sanction a lawsuit involving witness recollections from ten years earlier? 
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If this Court holds that the discovery rule is applicable to questions of mental intent in 

West Virginia "failure to hire cases," what would stop a plaintiff who misses the original two 

year statute of limitations from including a statement in his/her complaint that "Plaintiff did not 

learn of Defendant's discriminatory intent until after the original statute of limitations had 

expired"? Because discriminatory intent is "essentially an element of the mind," it would be 

difficult to accuse the plaintiff of bad faith in his or pleading. 

These questions demonstrate the Pandora's box that would be opened by answering the 

second certified question in th~ affirmative. The Chamber is concerned that there will be an 

almost infinite number of possibilities for extending West Virginia employment discrimination 

cases into the future. This will eviscerate the very purpose of the statute of limitations. The 

Court might as well hold that there is no statute of limitations for such cases. Then, the 

floodgates will open and the lawyers will rejoice. Unfortunately, they will be the only ones 

celebrating. West Virginia will be moving in the wrong direction legally as it becomes an outlier 

on this issue. Employers will be moving in the wrong direction geographically, as they relocate 

to other states with more stable legal waters to navigate. Finally, their former employees will be 

moving in the wrong direction financially, as the companies offering good jobs have seen fit to 

relocate elsewhere, or have been discouraged from coming to our state in the first place. 

V. Conclusion 

As set forth above, the Chamber advocates that extension of the discovery rule to 

questions of motive in discriminatory hiring cases would be a move in the wrong direction for 

West Virginia. Therefore, the Chamber respectfully submits that this Court should answer the 

Circuit Court's certified "Question 2" in the negative. 
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