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, IN THE CIRCUIT q0DIt1Jr.t1¥>;~~fP.~, WEST VIRGINIA 

CONNIE HARLESS, , Zfilb APR 29 /\ <I: ~.~ 

Plaintiff, 
REC;:.:rlt.iJ 

v. Civil Action No.: lS-C-43 

EMPLOYEE RESOURCE GROUP, LLC, 
and CHARLES RICE, 

Defendants. 

. ORDER DENYING DEFENDANTS' MOTION TO ENFORCE ARBITRATION 

On a prior day came the Plaintiff, Connie' Harless, . by counsel, and came the defendants, 

Employee Resource Group, LLC .and Cha,rles Rice, by counsel, for a hearing on defendants' Motion 

To Enforce Arbitration. 

Following a full .and complete review of the relevant evidence, an examination of 

defendants' Motion (and the memoranda both for and against), an inspection of relevant portions of 
.' . 

the Court file, application of the law, argument of counsel and analysis of the issues presented, the 

Court makes the following fuidings offact and conclusions of law: 

1. The Plaintiff was employed by the defendants from approximately 1984 to January 

of20i4. As of the last date ofher employment, Plaintiffwas a General Manager. 

2. During Plaintiff's employment another employee ofDefendants allegedly sexually 

harassed female employees at the Danville, West Virginia location where Plaintiff worked. This 

alleg~d inappropriate behavior was reported to the Plaintiff, who subsequently informed the . 

harassing employee that his actions were improper and that he should Stop the behavior. Plaintiff 

also allegedly reported the behavior to her immediate supervisor. 

3. . . Shortly thereafter, the Plaintiff's employment was terminated by the defendants, 
. . 

allegedly because she made compl$ts about ~e illegal conduct in'the workplace. 
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4. According to Plaintiff's Complaint, the defendants' actions· in terminating the 

,r-r Plaintiff's employment and permitting a hostile work environment to exist at the Danville, west 

Virginia location were a violation of the West Virginia Human Rights Act. Further, defendants' 

actions constituted negligent hiring/retention/supervision of the offending employee. As a result of 

these violations, the Plaintiff filed her Complaint in this matter. 

5. Defendants assert in their "Motion to Enforce Arbitration" that the Plaintiff cannot 

seek redress before this Court as they allege that she is, a party to an arbitration agreement with the 

defendants that requires her to .arbitrate any and all claims or disputes she has arising from her 

employment with 4efendants. 

6. . In West Virginia, when a party to a civil action asserts arbitration is the exclusive 

means of addressing disputes, a circuit com must review the arbitration agreement to determine, 

first, whether an enforceable arbitration agreement exists and, second, whether the particular dispute 

before the court falls within the ambit of the agreement. Syl. pt. 4, Rtickdesche~ v. Falcon Drilling l . 

. Co., L.L.C., 225 W. Va. 450, 693 S.E.2d 815 (2010) . 

. 7. In this case, the defendants fail to meet the first criteria: whether an enforceable 

arbitration agreement exists. A circuit court may justifiably refuse to enforce a contract that is 

unconscionable. The question of whether an agreement is 
'--

_unconscionable sho~d be resolved on a 

case-by:-case basis. SyI. pt. 9, Dan Ryan Builders v. Nelson, 230 W. Va. 281, 737 S~E.2d 550 

(2012). 

8. The law requires both. procedural and ~bstantive unconscionability, but both need 

not be present to' the same degree. Instead, courts apply a "sliding scale" analysis. "[T]he more 
'. . 

substantively oppressive the contract term, the less evidence 'of procedural unconscionability is 

required to come to the conclusion that the clause is unenforceable, and yice versa." SyI. pt. 9, 

( 
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Brown v. Genesis Healthcare Corp., 229 W. Va. 382, 386, 729 S.E.2d 217, 221 (2012) (''Brown 

( TI"). Both are present here. 

9. ' Substantive unconscionability: 

~ubstantive unconscionability involves unfairness in the contract itself and 
wheth~ a contract term is one-sided and will have an overly harsh effect on 
the disadvantaged party. The factors to be weighed in assessing substantive 
unconscionability vary with th~ content of the agreement Generally, courts 
should consider the commercial 'reasonableness of the contract terms, the 
purpose and effect of the terms, the allocation of the risks between the 

, ' parties, and public policy concerns. ' 

Syl. pt 12, Brown II, 229 W. Va. at 386, 729 S.E.2d at 221. 

10. In this case the contract at issue not only precludes the Plaintiff from filing a lawsuit, 

it also precludes the Plaintiff from even instituting arbitration proceedings without first resorting to 

the defendants' "Dispute Resolution Program" requiring mediation. Placing the roadblock of 

mediation in the Plaintiff's path before 'she can even institute arbitration goes beyond 'simply 

,-,-	 requiring the Plaintiff to litigate her claims in another forum. It requires her to jump through 

additional hoops to even get to the arbitration process. Such a requirement is indicative of 

substantive unconscionability. 

11. Significantly, the "agreement" has certain penalties not provided for under the law 

that serve to discourage plaintiffs from actually pursuing their claims. For instance, the 

"agreement" indicates that "[t]he ~bitrator may-assess attorneys' fees against a PartY upon showing 

by the other party that the first party's claim is frivolous or unreasonable or factually groundless." 

(See Dispute Resolution Program at 5). 

'12. 	 Likewise, the "agreemenf' provides: 


If either party pursues a legal claim covered: by the ,Dispute 

Resolution Program in court by any means other than arbitration, the 

responding party shall be entitled to stay or dismissal of such action, 

the remand of such action to arbitration, and the recovery of all costs 


( and attorneys' fees and expenses related to such action. 
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(See Dispute ReSolution Program at 5). 
. . 

13. These provisions deter individuals from pursing their rights and go way beyond a 

. . 
simple agreement to arbitrate disputes arising from the relationship. There is no' requrrement under 

the law that a party be granted attorney fees against a clannant that makes an "unreasonable" 

complain~. These provisions serve ,to .deter the filing of claims in a way that is not provided for 

under the law. Thus, they are also indicative of subm:antive-unconscionability. 

14. Procedural unconscionability refers to unfaimess in the bargaining process and 

formation of a contract. See Syl. pt. 10, Brown II, 229 W. Va. at 386, 729 S.E.2d at221. It arises 

from circumstances that result ''in the -lack of a real and voluntary. meeting of the minds of the 

parties." Id: When evaluating the fairness of a contract's formation, circuit courts should pay 

particular note to ''the age, literacy, or lack of sophistication of a party; hidden or unduly complex 

contract terms; the adhesive nature ofthe contract; and the manner aQ,d setting in which the contract 

was formed, including whether each party had a reasonable opportunity to understand the terms of 

the contract." IQ,; see also Art's Flower Shop, Inc. v. Chesapeake and Potomac Telephone Co., 186 

W. Va. 613, 618, 413 S.E.2d 670, 675 (1991) (identifying further relevant factors such as the 

relative posit:ionS of the parties, the nature of the contract, the adequacy ofbargaining position, and 

. the exist~nce of meaningful alternatives available to the claimant). 

15. In State ex reI. Richmond American Homes of West Virginia, Inc. v. Sanders, the 

west Virginia Supreme· Court upheld the trial court's finding that an arbitration agreement was 

procedurally unconscionable. 228 W. Va. 125, 717 S.13.2d 909 (2011). In that case, a number of 

plaintiffs had sued the contractor responsible for building their homes after they realized that radon 

gas leaking into their homes. rd. at 129, 913. The contractor moved- to compel arbitration pursuant' 

. to a purchase agreement. that 17 of the 40 plaintiffs had signed. The arbitration policy was 

.Co,_ incorporated in that purchase agreement. The contractor attempted to bind the other 23 plaintiffs to 
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arbitration by reasoning that they were either close family members (children) to the signatory 

F- plain~ or that they purchased their homes from a non-party who had e~tered into a purchase 

agreement ~th the contractor which also contained an arbitrat:ion clause .. Id. at 130-31, 914-15. In 

finding that the arbitration agreement was procedurally unconscionable, the trial court noted that it 

was a non-negotiable term in a contract of adhesion. Id. at l38, 922. The plaintiff home-owners 

had less sophistication and understanding of the terms of arbitration than did the contractor, a multi

million dollar corporation, and its attorneys. The trial court made this determination even though. 

the signatory plaintiffs were advised by an. attorney-albeit an attorney hired by the contractor-

when they signed the agreement. The West Virginia Supreme Court agreed and upheld the lower 

court. 

16. Here, the first indi9ation that the arbitration agreement is procedurally 

unco~cionable is that it is a contract of adhesion-allegedly offered to the Plaintiff as a ''this or 

nothing" condition ofher employment.' 
,~. 

17. The acceptance page Plaintiff was allegedly required to sign simply stated that 

individual "acknowledges" that she has received a copy of the program and that it "s~ apply to 

me." It does not say that it is an agreement. It does not say that it is a waiver. The signature page 

did not state that the Plaintiff was waiving any rights, that there was any mandatory arbitration 

provision or that the Plaintiff was foregoing her constitutional right to access to the court system in 

any way. . Moreov~, nothing in the agreement indicates the Plaintiff should consult an attorney 

prior to signing the .agreement ~ order to facilitate a'knowing waiver of her rights. In fact, the 

defendants have not 'provided any evidence that the procedure in which these "acknowledgments" 

are presented to and obtained from an employee are reasonable and provide an opportunity for the 

employee to understand the terms. 
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18. Because of these failures, it is evident that·the "agreemenf; is also procedurally 

f  unconscionable. 

19. The trial court has a variety of remedies available to it upon a finding that an 

arbitration,8:greement is unconscionable. ''If a court, as a matter of law, finds a contract or any 

clause of a contract to be unconscionable, the court may refuse to enforce the contr8:ct, enforce the 

remainder of the contract without the unconscionable clause, or limit the application of any 

. unconscionable clause to avoid any unconscionable result." Syi. pt. 8, Brown IT, 229 W. Va at 386, 

729 S.E.2d at 221. 

20. AB established above, the agreement is a contract of adhesion, contains numerous' 

unconscionable provisions and thus is not amenable to any attempt to tailor it to achieve a fair 

result. 

WHEREFORE, the Court hereby DENIES defendants' Motion To Enforce Arbitration. in 

this matter as the alleged contract is unenforceable due to both substantive and procedural 
..... _. 

unconscionability. 

The Clerk is dii.-ected to send certified copies ofthis Order to all parties or counsel ofrecord. 

Entered thls aq~ 'day of A~.' I ,2016. 

THE HONORABLE WILLIAM S. THOMPSON 
Judge ofthe Circuit Court of 
Boo.ne County, West Virginia 

. ACOpyATTEST 

CIRCUIT COURT( 
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