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BEFORE THE LAWYER DISCIPLINARY BOARD 

STATE OF WEST VIRGINIA 


Re: MICHAEL P. COOKE, a member of Bar No.: 10040 
The West Virginia State Bar J.D. Nos.: 14-05-474, 15-05-135 

& 15-05-250 

STATEMENT OF CHARGES 

To: 	 Michael P. Cooke 
307 Federal Street, Suite 219 
Bluefield, West Virginia 24701 

YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 ofthe Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 Michael Paul Cooke (hereinafter "Respondent") is a lawyer practicing in 

Bluefield, which is located in Mercer County, West Virginia. Respondent, having 

passed the bar exam, was admitted to The West Virginia State Bar on October 6, 

2005. As such, Respondent is subject to the disciplinary jurisdiction of the Supreme 

Court of Appeals of West Virginia and its properly constituted Lawyer Disciplinary 

Board. 

COUNT I 


LD. No. 14-05-474 

Complaint of the Office of Disciplinary Counsel 


2. 	 On or about December 12,2013, the Mercer County, West Virginia Circuit Court 

entered an Order that terminated the parental, custodial, and guardianship rights of 
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a mother for her three (3) children in Re: J.W., K.W., & J.W., Mercer County Case 

Nos. ll-JA-2I8, 219, & 220. Respondent represented the three (3) children as 

guardian ad litem throughout the abuse and neglect case. The mother had an abuse 

and neglect petition filed against her after she had spent her family's financial 

resources on illegal drugs and her substance abuse problems impaired her ability 

to properly care for her children. The mother had been granted a post-adjudicatory 

period of improvement to deal with her substance abuse issues, but she began 

using illegal substances again. 

3. 	 On or about February 10, 2014, the mother filed an appeal of the December 12, 

2013 Order in Re: J.W., K.W., & lW., Mercer County Case Nos. II-JA-218, 219, 

& 220 to the Supreme Court ofAppeals of West Virginia, Supreme Court No. 14

0118. 

4. 	 On or about July 7, 2014, the appeal was perfected. 

5. 	 On or about July 8, 2014, the West Virginia Supreme Court entered an Order 

which set forth the deadline for filing the briefs or summary responses, by the 

other parties in the matter, on or before August 7, 2014. 

6. 	 Respondent failed to file a brief as a guardian ad litem. 

7. 	 After August 7, 2014, but before August 25, 2014, the West Virginia Supreme 

Court Clerk's office contacted Respondent about the failure to file a brief. 

Respondent told the Clerk's office that he would flie the brief by August 18,2014. 

8. 	 Respondent, again, failed to file a brief. 
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9. 	 On or about August 25, 2014, the West Virginia Supreme Court entered a Notice 

of Intent to Sanction and Amended Scheduling Order that directed Respondent to 

flle the brief, or summary response, as the guardian ad litem on or before August 

29,2014. 

10. 	 Respondent failed to respond to the Notice and failed to file a brief or summary 

response. 

11. 	 On or about September 3, 2014, the West Virginia Supreme Court issued a rule to 

show cause for contempt against Respondent and directed that Respondent be 

referred to the Office ofDisciplinary Counsel. 

12. 	 On or about September 5, 2014, Respondent filed a summary response. The 

summary response was just over one (1) page in length. Also, on or about 

September 5, 2014, the West Virginia Supreme Court entered an Order dismissing 

the rule to show cause due to Respondent filing the summary response. 

13. 	 On or about September 8, 2014, the Office of Disciplinary Counsel opened a 

complaint in its own name against Respondent based upon the referral from the 

West Virginia Supreme Court. 

14. 	 On or about September 22, 2014, the West Virginia Supreme Court flled a 

Memorandum Decision in Supreme Court Case No. 14-0118 (Mercer County 11

IA-218, ll-IA-219 & ll-IA-220), in which it affirmed the Mercer County Circuit 

Court's December 12, 2013 Order which terminated the parental, custodial, and 

guardianship rights of the mother for her three (3) children. 
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15. On or about October 3,2014, the Respondent filed a response to the complaint. He 

admitted that there was a "great delay" in getting the summary response of the 

guardian ad litem filed in the case. Respondent denied that he intentionally failed 

to act with diligence in filing the summary response. Respondent stated that he 

was experiencing several medical issues when the appeal was pending before the 

Court. Respondent said that he needed between ten (10) to sixteen (16) hours of 

sleep every day due to the medical issue. Respondent stated that his physician 

diagnosed his medical condition by late July of2014. Respondent then had to have 

two (2) surgical procedures that were unrelated to his medical condition. It was 

after Respondent recovered from the two (2) surgeries that he was able to submit 

the summary response to the Supreme Court. 

16. 	 On or about October 8, 2014, Disciplinary Counsel sent a letter to Respondent 

wherein he was asked to address whether he informed the Supreme Court of his 

medical issues. Along with that, Disciplinary Counsel noted that Respondent had 

previously asserted in past disciplinary cases that he was reviewing office 

procedures with his staff and making changes so as not to miss a deadline.1 

Disciplinary Counsel inquired as to what changes Respondent made to his office 

1 In a Chief Lawyer Disciplinary Counsel Closing dated January 26, 2012 in I.D. No. 10-02-441, Respondent 
asserted that "he had taken steps in his office regarding the scheduling of deadlines for filing motions in order to 
prevent" such from happening again. That case dealt with allegations of Respondent failing to respond to 
communication from his client and failing to meet the deadline to me a Motion for Reconsideration for his client. In 
an Investigative Panel Closing dated October 31, 2013 in I.D. No. 12-05-464, Respondent also asserted that he 
"needed to make changes to bow he runs his office which includes returning telephone calls in a reasonable time." 
That case dealt with Respondent failing to diligently handle a client's case and failing to property communicate with 
a client. Respondent was warned in that case about future violations of Rules 1.3 and 1.4 dealing with lack of 
diligence and failure to communicate along with future violations of Rule 8.1(b) dealing with failure to timely 
respond to ethics complaints. 
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procedures. Respondent was asked to provide a response within 20 days of receipt 

ofthe letter. 

17. 	 Respondent failed to respond. 

18. 	 On or ahout November 6, 2014, another letter was sent to Respondent by certified 

and regular mail asking him the same questions from the October 8, 2014 letter 

and he was directed to respond by November 17,2014. 

19. 	 On or about November 18, 2014, Disciplinary Counsel received a letter from 

Respondent dated November 14, 2014. Respondent stated that he did not infonn 

the Supreme Court of his medical issues because his "experience [that] an 

attorney's personal medical issues are not of concern to a Court." Respondent 

aclrnowledged that should have, "at a minimum moved the Supreme Court for an 

extension of time." Respondent said that he would do so in the future if such a 

situation arose again. As to changes to office procedures, Respondent stated that 

he did make changes to reduce issues regarding deadlines and returning client 

telephone calls. However, Respondent's two (2) assistants left his office for 

employment elsewhere. Respondent had to take time to hire a new assistant and 

additional time was needed to train the new assistant with the office procedures. 

Respondent said that he was resigning as Mental Hygiene Commissioner for the 

Ninth Judicial Circuit and would stop taking criminal appoin1ments for the Tenth 

Judicial Circuit to reduce his workload. 

20. 	 On or about September 23, 2015, Respondent appeared for a sworn statement at 

the Office of Disciplinary Counsel. Respondent stated that ''the chances of - the 
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chances of the judge's decision getting reversed were - are almost non 

nonexistent, but you are correct in that the children's voice was heard, but it was 

heard very delayed. And that was - I mean and I'll admit to fault on that." Further, 

he had no other issues before the Supreme Court regarding late filings in the 

several cases that were before the Supreme Court since the issue with the rule to 

show cause. 

21. 	 Because Respondent failed to timely file a summary response as guardian ad litem 

for three (3) children in the abuse and neglect case until after a rule to show cause 

was issued against him, he violated Rules 1.3 and 8.4(d)2 of the Rules of 

Professional, which provides as follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and promptness 

in representing a client. 

Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 

* * 	* 
(d) engage in conduct that is prejudicial to the administration 

ofjustice; 

22. 	 Because Respondent failed to obey the July 8, 2014 Order from the West Virginia 

Supreme Court to file a brief or summary response by August 7,2014 and failed 

to obey the August 25,2014 Order from the West Virginia Supreme Court to file a 

2 Amended Rules of Professional Conduct became effective January 1, 2015. Because Respondent's misconduct 
occurred prior to that date, the old Rules ofProfessional Conduct are applicable here. It is noted that there were no 
changes to Rule 1.3 or Rule 8.4(d) with the adoption of the Amended Rules on January 1, 2015. 
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brief or summary response by August 29, 2014, he violated Rule 3.4(C)3 of the 

Rules ofProfessional Conduct, which provides as follows: 

Rule 3.4. Fairness to opposing party and counsel. 
A lawyer shall not: 
(c) knowingly disobey an obligation under the rules of a 

tribunal except for an open refusal based on an assertion that no 
valid obligation exists. 

23. 	 Because Respondent failed to comply with the Office of Disciplinary Counsel's 

October 8, 2014 letter, he violated Rule 8.l(b)4 of the Rules of Professional 

Conduc~ which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[AJ lawyer in connection with ... a disciplinary matter, shall 

not: 

* * * 
(b) ... knowingly fail to respond to a lawful demand for 

information from an admissions or disciplinary authority, except that 
this rule does not require disclosure of information otherwise 
protected by Rule 1.6. 

COUNT II 

I.D. No. 15-05-135 


Complaint of Dana F. Eddy, Esquire 


24. 	 Dana F. Eddy, Esquire is the Executive Director of the Public Defender Services 

(hereinafter ''PDS''). PDS oversees the process for payment of court appointed 

attorneys and has voucher forms for the attorneys to use, which include an 

affirmation that the information is "true and correct." There was also an 

information page that provides details about the underlying proceeding, the fee 

3 This would fall under the old Rules of Professional Conduct, but it is again noted that there were no changes to 

Rule 3.4 with the adoption of the Amended Rules ofProfessional Conduct. 

4 This would fall under the old Rules of Professional Conduct, and there were no changes to Rule 8.I(b) with the 

adoption ofthe Amended Rules ofProfessional Conduct. 
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claimed, and the expense claimed. On or about April 1,2014, PDS mandated that 

all attorneys use the agency's online voucher system to prepare vouchers. The 

voucher cannot be electronically submitted, and the attorney must print out the 

voucher for signature by the court. The voucher should then be electronically 

submitted to the agency, and the agency awaits a printed voucher from the court 

with an order approving the payment. Once both are received, then they are 

compared. The online system can review the online submissions to show whether 

an attorney has accumulated more than eight (8) hours for a single day. 

25. 	 During a generation of reports, the billing submissions of Respondent were 

flagged by the system. 

26. 	 On or about November 26,2014, Mr. Eddy sent a letter to Respondent. The letter 

stated that 

[s]ince the date of January 21, 2014, you are reported to have 
exceeded fifteen (15) hours of billing on thirty-one (31) dates. You 
exceeded twenty-four (24) hours of billing on two (2) of those dates. 
You had an additional four (4) dates on which your total billing was 
equal to, or in excess of, twenty-three (23) hours. 

The letter also indicated that there was an appearance that Respondent was billing 

a round trip to courthouses on several different vouchers, and that he was billing 

for staff members time as his own. Further, there was an appearance that he was 

billing for value rather than actual time. The letter asked Respondent to insert the 

actual time for his services so it could be determined what he was doing at 11 pm 

on fifteen (15) days or 3 am on four (4) days. Respondent was asked to contact 

PDS to discuss the matter. 
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27. Respondent failed to respond to this letter. 

28. 	 On or about February 13, 2015, additional correspondence was sent by Mr. Eddy 

to Respondent about his failure to respond to the November 26, 2014 letter. 

Respondent was asked to schedule a face to face meeting by February 23,2015. 

29. 	 On or about February 23, 2015, Respondent sent a letter to Mr. Eddy. Respondent 

apologized for his delay in responding to the November 26, 2014 letter. 

Respondent also indicated that he had two (2) other attorneys working in his 

office from December 1,20135 until March 21,2014. Respondent had signed off 

on all of the vouchers, even if the other attorneys worked on the cases, because 

the other attorneys worked for him as staff. Respondent admitted that was a 

mistake on his part. Respondent indicated that it was "logical to conclude that the 

billing in excess of twenty-three (23) hours was, most likely, the result of myself 

and the two other attorneys working as well." Respondent wanted a summary of 

the services billed to PDS on each of the days to figure out exactly what occurred 

on those dates. Respondent stated that he developed a new system to keep track 

of the services that he provides to clients. Respondent also said that there had 

been occasions where he made four (4) trips to the courthouse, and that he makes 

trips to the jail in the evenings or the weekends to visit with clients. Respondent 

stated that he had two hundred and twelve (212) open cases at the end ofJanuary 

of2015, and only five (5) of them were retained cases. 

5 Respondent actually wrote December 1,2014, but that was obviously a mistake. 
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30. During the timeframe from receiving the February 13, 2015 correspondence, until 

he sent the February 23, 2015 correspondence, Respondent spoke with Mr. Eddy 

on several occasions. Respondent proffered that the services on his voucher 

included the work of other attorneys. Respondent asked was to bring 

docwnentation to prove this during a conference on March 6, 2014. Mr. Eddy had 

to cancel the conference due to a snowstorm and left a voicemail for Respondent 

at Respondent's office. Respondent then called to reschedule because he couldn't 

make the meeting, but indicated that he would send agency records to clarify his 

billing. 

31. 	 PDS never received any records from Respondent. 

32. 	 From the later part of February of2015 to the early part of March of 2015, PDS 

made nwnerous telephone calls to Respondent's office without any response from 

Respondent. Messages were left by PDS asking Respondent to contact the office 

to reschedule the conference. 

33. 	 Respondent did not respond to the messages. 

34. 	 On or about March 27, 2015, Mr. Eddy :filed a complaint with the Office of 

Disciplinary Counsel. 

35. 	 By letter dated March 30, 2015, the complaint against Respondent was opened and 

Respondent was asked to respond within twenty (20) days ofreceipt of the letter. 

36. 	 Respondent failed to respond. 

37. 	 On or about April 23, 2015, Respondent sent a letter to Mr. Eddy which provided 

an analysis of the billing for April 18, 2014. Respondent said that he had nineteen 
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(19) hearings scheduled for that day, in front of three (3) different judges. 

Another attorney working in his office, Elizabeth A. French, Esquire, also had 

three (3) hearings on that day. 

38. 	 On or about April 27, 2015, another letter was sent to Respondent by certified and 

regular mail asking him to respond to the complaint by May 7, 2015. 

39. 	 Respondent filed a response on or about May 6, 2015. Respondent admitted that 

he received the November 26, 2014 letter from Mr. Eddy. Respondent further 

indicated that he had modified his billing documentation process in his office so 

he could more accurately track the amount of hours he billed for services per day. 

Respondent further explained that he had two (2) other attorneys working in his 

office, and he had signed the vouchers for them as if he had completed the work 

in the cases because they were staff in his office. Respondent admitted that it was 

a mistake on his part to submit those vouchers in that manner. He further 

indicated that he could make four (4) trips to the courthouse in a day for various 

different cases. He would visits clients in jail in the evenings or on weekends. 

Respondent stated that he had requested summaries of the days with excess hours 

to analyze those days, -and he had received two (2) of the three - (3) days. 

Respondent explained he had that a meeting with Mr. Eddy on April 15, 2015. 

Respondent also said that ninety percent (90%) of his cases are court appointed 

and he works outside normal working hours to handle ofhis cases. 

40. 	 On or about May 9, 2015, Respondent sent a letter to Mr. Eddy which provided an 

analysis of his billing for April 17, 2014, based upon his review of the calendar 
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for the day, client files, and the report provided by the PDS for that day. Another 

attorney was working in Respondent's office on that day and provided services to 

clients, along with Respondent. 

41. 	 Mr. Eddy filed a reply on or about May 22,2015. Mr. Eddy stated that PDS and 

Respondent had entered into a conciliatory agreement regarding the issues that 

arouse with respect to Respondent's vouchers for payment. Mr. Eddy denied 

receiving Respondent's February 23, 2015 letter, but Respondent was able to 

show that the fax transmission was confirmed. Mr. Eddy indicated that if he had 

received that letter, then he would not have filed the complaint. Mr. Eddy said 

that Respondent requested documentation from the PDS to show bis billing, 

however, that was not in compliance with PDS's requirement that attorneys 

maintain detailed and accurate records of time expended on behalf of eligible 

clients. Mr. Eddy said that Respondent had produced documentation showing that 

he was making efforts to improve his recordkeeping. Mr. Eddy stated that PDS 

had confirmed Respondent was in court until 7:30 pm and covered seventeen (17) 

hearings, all in the same day. However, Respondent acknowledged that he 

overbilled by recording time for a hearing that was attended by another attorney, 

and PDS was certain that Respondent billed for a round trip between his office 

and courthouse that was not made. Respondent explained the other two (2) days 

where billing exceeded twenty-four (24) hours had represented the services of the 

two (2) attorneys with whom he was associated. Mr. Eddy stated that Respondent 

"candidly admitted that billing entries existed that were improperly submitted," 
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Mr. Eddy related that are guidelines on PDS's website which indicate that 

Respondent should have submitted the other attorneys' time in a separate invoice 

attached to his voucher because he was the appointed counsel. Further, if 

Respondent had contacted PDS about the issue, PDS may have required 

Respondent to note in "the explanation/description line of his Itemized Statement 

ofLegal Service the identity of the attorneys who performed the described legal 

task considering the attorneys were worldng in his office." PDS should have been 

able to detennine that the work was performed by other counsel. While the billing 

was not improper, PDS's requirement for recordkeeping is that such information 

would be included. Respondent affirmed, by signing the vouchers, that the 

information contained in the voucher and the attachments were correct. There 

should have been some indication that legal services were done by another person 

for which he was seeking compensation. Mr. Eddy said ''this is a primarily a 

technical violation if the services were actually performed because compensation 

for the services would have been proper." Mr. Eddy stated that PDS does not 

believe that Respondent improperly billed staff time as attorney time. While there 

was initially a concern that Respondent was duplicating much of his billing, PDS 

now believes that there were some duplications, but the infrequency suggests that 

it was inadvertent rather than deliberate. Mr. Eddy said that PDS "did confirm 

that overbilling occurred/' but "the overbilling [was] attributed to [Respondent's] 

failure to maintain a detailed and accurate record ofthe time that was expended in 

the representation of indigent client." PDS entered into a conciliation agreement 
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with Respondent wherein Respondent would make restitution for duplicative 

billing 	of Seven Hundred Twenty-Seven Dollars and Eighty Cents ($727.80). 

Further, Respondent agreed to a reduction in vouchers presently held by PDS to 

compensate for the overbilling from a sampling of the vouchers for a total of 

Fifteen Thousand Five Hundred Forty-Four Dollars and Sixty-Four Cents 

($15,544.64). Further, Respondent agreed to implement a timekeeping system to 

track billable time on a contemporaneous basis and to tabulate cumulative billing 

on a daily basis, and an audit of his office by PDS and to provide any info 

requested by PDS. In closure, Mr. Eddy said that PDS 

... does not believe [Respondent] has engaged in any deceptive 
practices. [PDS] does believe [Respondent's] past practices did not 
comport with the statutory requirement that he maintain detailed and 
accurate records ofhis time. [PDS] believe [Respondent] is sincerely 
making an effort to come into compliance with the statutory 
requirement. [PDS] confirms, however, that the failure to maintain 
the detailed and accurate records did result in overbilling on some 
vouchers which were submitted to the Court and [PDS] for approval 
and payment. However, [Respondent] has agreed to both restitution 
and compensation for this overbilling. 

42. 	 On or about September 23, 2015, Respondent appeared for a sworn statement at 

the Office of Disciplinary Counsel. Respondent stated that he now has a new 

system to keep track of the information for court appointed cases. Respondent 

also provided a copy of the Conciliation Agreement between him and PDS, 

signed on May 21,2015. The Agreement noted that the Seven Hundred Twenty-

Seven Dollars and Eighty Cents ($727.80) ofrestitution was to be paid within one 

(1) calendar month from the date first set forth in the Conciliation Agreement and 
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that Respondent was to provide certification to PDS that he has read the 

provisions of the Governing Act and has reviewed the material regarding the 

preparation of vouchers that is set forth on PDS' website within thirty (30) 

calendar days. Respondent admitted that he missed the date to pay the Seven 

Hundred Twenty-Seven Dollars and Eighty Cents ($727.80), but that he was 

going to pay it by October 31, 2015. Respondent said that he had sent in his 

verification that he read the statue and the PDS website. The Conciliation 

Agreement also showed that Respondent agreed to a reduction of the vouchers 

presently held by PDS by one-fourth (114) of the total amount of each voucher. 

43. 	 On or about September 24, 2015, Disciplinary Counsel sent a letter to Mr. Eddy 

for an explanation on how PDS came up with the amount of Fifteen Thousand 

Five Hundred Forty-Four Dollars and Sixty-Four Cents ($15,544.64) to reduce 

vouchers submitted by Respondent. 

44. 	 By letter dated, September 25,2015, Mr. Eddy related that PDS's online voucher 

processing system was a fairly new development, and could generate a report of 

Respondent's billing from January of 2014 until the present. However, billing 

prior to January of 2014, would have to be entered "from each voucher onto 

spreadsheets, the review and analysis of the resulting infonnation, and the 

compilation and analysis of the various vouchers which resulted in substantial 

billing on a particular date." From Mr. Eddy's experience, such an effort could 

take six (6) months to several years and require PDS to use temporary personnel 

to complete the task. Mr. Eddy said that it would take a "commitment of 
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substantial resources" from PDS. At that point, PDS reviewed the report from the 

software system, and "intuits the percentage by which these more recent vouchers 

have been inflated either through improper billing procedures or impermissible 

value billing." Using that percentage, the attorney's historical billing levels are 

reviewed. Mr. Eddy also related that there is an issue that most attorneys cannot 

pay the money so PDS assumes that only likelihood of actual recovery is to offset 

the "amount that might be due and owing on court approved vouchers that [PDS] 

has processed but not yet submitted for payment." Regarding Respondent, PDS 

felt that a twenty five percent (25%) reduction was appropriate. That amount was 

lower than what PDS had demanded from other attorneys, and the total amount 

assessed against Respondent was lower than PDS demanded from other counsel. 

The Fifteen Thousand Five Hundred Forty-Four Dollars and Sixty-Four Cents 

($15,544.64) "was merely the product of the percentage of reduction that the 

agency felt was appropriate in [Respondent's] circumstances and the total amount 

ofunpaid vouchers that [Respondent] had with the agency." 

45. 	 By letter dated November 29, 2015, Respondent wrote to Mr. Eddy and sent a 

check for Seven Hundred Twenty-Seven Dollars and Eighty Cents ($727.80) for 

payment of restitution. Respondent also indicated that he is using a cloud based 

time keeping system called Clio. 
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46. Because Respondent failed to comply with the Office of Disciplinary Counsel's 

March 30, 2014 letter, he violated Rule 8.1(b)6 of the Rules of Professional 

Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in COlll1ection with ... a disciplinary matter, shall 

not: 

* * * 
(b) ... knowingly fail to respond to a lawful demand for 

information from an admissions or disciplinary authority, except that 
this rule does not require disclosure of information otherwise 
protected by Rule 1.6. 

47. Because Respondent submitted billings to the PDS which were not ''true and 

correct," he violated Rules 8.4(c) and 8.4(d)7 of the Rules of Professional 

Conduct, which provide as follows: 

Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 

* * * 
(c) engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation; 
(d) engage in conduct that is prejudicial to the administration 

ofjustice; 

COUNT ill 

I.D. No. 15-05-250 


Complaint of Peggy J. Robinette 


48. On or about October 10, 2014, Peggy J. Robinette hired Respondent to help her 

get her home and property back from her son, Gilbert Addair. 

6 This would fall under the Amended Rules of Professional Conduct 
7 Amended Rules of Professional Conduct became effective January 1, 2015. Because Respondent's misconduct 
occurred prior to that date, the old Rules of Professional Conduct are applicable here. It is noted that there were no 
changes to Rules 8A(e) or Rule 8.4(d) with the adoption of the Amended Rules on January 1, 2015. 
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49. 	 On or about October 15, 2014, Ms. Robinette paid Respondent One Thousand 

Five Hundred Dollars ($1,500.00) in money orders. 

50. 	 On or about January 19, 2015, Respondent sent a letter to Gary Dwayne Addair 

about him transferring property while serving as Ms. Robinette's power of 

attorney. The property transfer occurred when Ms. Robinette was in a nursing 

home. 

51. 	 On or about January 26, 2015, Respondent sent a letter to Ms. Robinette abo~t 

receiving a signature card from the January 19, 2015 letter. Respondent related 

that he was waiting two (2) weeks from January 24, 2015, to receive a response. 

If Respondent did not receive anything by February 7,2015, he would file a civil 

complaint in the Circuit Court ofMcDowell County, West Virginia. 

52. 	 On or about June 8, 2015, Ms. Robinette filed an ethics complaint against 

Respondent. Ms. Robinette said that Respondent would not answer or return her' 

telephone calls. 

53. 	 On or about June 15,2015, Disciplinary Counsel sent the complaint to Respondent 

asking for a response within twenty (20) days ofthe letter. 

54. 	 Respondent failed to respond. 

55. 	 On or about July 17,2015, Disciplinary Counsel sent another letter to Respondent, 

by regular and certified mail, asking Respondent to provide a response to the 

complaint by July 27,2015. 

56. 	 Respondent failed to respond. 
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57. 	 On or about August 5, 2015, an Investigative Subpoena Duces Tecum was 

obtained for Respondent's appearance at the Office ofDisciplinary on September 

23,2015 and to bring with him all documents in his control regarding this matter 

and two (2) other complaints. 

58. 	 On or about August 19,2015, Respondent was served with the subpoena. 

59. 	 On or about August 21,2015, Respondent faxed his response to this complaint. 

60. 	 On or about August 24, 2015, the Office of Disciplinary Counsel received 

Respondent's original, verified response to the complaint. Respondent admitted 

that he was retained by Ms. Robinette regarding a deed for property that was 

transferred to her son. Respondent said that Ms. Robinette gave him the name 

Gary Dwayne Addair. Further, Ms. Robinette stated that Mr. Addair had signed 

the deed at issue, which transferred property over to him, while Ms. Robinette 

was heavily medicated in a nursing home. Respondent said that when he received 

the One Thousand Five Hundred Dollar ($1,500.00) retainer from Ms. Robinette, 

he drafted the January 19,2015 letter to Mr. Addair. Respondent stated that it was 

his intention to begin a civil action in McDowell County, but he had issues with 

the PDS, a murder trial, and his assistant quit. When the murder trial was over, 

and the issues with PDS were resolved, Respondent began working on Ms. 

Robinette's case. Respondent said that he received several telephone messages 

from Ms. Robinette, but he did not have an assistant at that time. Respondent 

stated that he was able to speak with Ms. Robinette, and it was at that time that he 

was told by Ms. Robinette that her son's name was Gilbert Addair. Respondent 
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then began to research the matter to initiate a civil action to have the deed found 

invalid. Respondent stated that he then discovered that the transfer ofthe property 

may have been to prevent West Virginia Medicaid from placing a lien on the 

property or seizing the property because it paid for Ms. Robinette's nursing home 

care. Also, the litigation would be lengthy and would cost more than the One 

Thousand Five Hundred Dollars ($1,500.00) that had been paid as a retainer. 

Respondent believed that he would have to take numerous depositions. At that 

point, Respondent decided that he couldn't handle the matter for Ms. Robinette. 

Respondent said that "due to personal fmancial constraints [he] was unable to 

promptly refund [Ms.] Robinette's $1,500.00 retainer." Respondent noted that 

even though he worked on Ms. Robinette's case, he was going to refund the full 

retainer. Attached to the letter was a copy of a cashier's check dated for August 

21, 2015 for One Thousand Five Hundred Dollars ($1,500.00) made payable to 

Ms. Robinette. 

61. 	 On or about September 11,2015, Respondent sent a letter to Disciplinary Counsel 

wherein he provided a copy of the return receipt dated August 24,2015. 

62. 	 On or about September 23, 2015, Respondent appeared for a sworn statement at 

the Office ofDisciplinary Counsel. During that sworn statement, Respondent said 

that he deposited the One Thousand Five Hundred Dollars ($1,500.00) into his 

"trust account." Part of the delay in refunding the retainer was that he had pulled 

money out as he earned it in the case, which was around One Thousand Dollars 

($1,000.00). However, Respondent was providing a full refund ofthe retainer. He 
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also indicated that he communicated with Ms. Robinette at least every two (2) 

weeks, but she called his office every day. Respondent said that he did not tell 

Ms. Robinette that he could not handle her case because the ethics complaint had 

been filed. While he had not filed a termination letter, Respondent indicated that 

he would be sencling one along with any information about a statute of limitation. 

63. 	 On or about September 24,2015, Respondent sent a letter to Disciplinary Counsel 

with a copy of the September 24,2015 termination letter to Ms. Robinette. 

64. 	 On or about September 24, 2015, a subpoena was obtained for Respondent's bank 

records regarding "any operating or trust account" from First Century Bank. 

65. 	 On or about October 15, 2015, the Office of Disciplinary Counsel received 

Respondent's bank records. There were three (3) different accounts, numbers 

1400023940, 1300002980, and 1300006587. All three (3) accounts were entitled 

"Michael Cooke Attorney at Law." No account was listed as an IOLTA account 

or client's trust account. In account number 1300006587, a deposit of One 

Thousand Five Hundred Dollars ($1,500.00) was made on October 20,2014. By 

the end of October, 2014, the balance of this account was Six Hundred Thirty 

Dollars and Eight Cents ($630.08). Account Number 1300006587 had multiple 

deposits from Daniels Capital Inc., and wire transfers to account number 

1300002980. Account number 1300002980 appears to be Respondent's operating 

account. 
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66. 	 On or about October 19, 2015, Disciplinary Counsel contacted Anita Casey, 

Executive Director of the West Virginia State Bar about whether Respondent had 

an IOLTA account through the State Bar. 

67. 	 On or about October 23, 2015, Ms. Casey sent a letter indicating that Respondent 

had reported on September 1,2015 that he did not have an IOLTA account. 

68. 	 Because Respondent failed to advise Ms. Robinette that he no longer could handle 

her case until it was discussed at his sworn statement on September 23, 2015, he 

violated Rules 1.4(a){l), 1.4(a)(3), and 1.4(b)8 of the Rules of Professional 

Conduct, which provides as follows: 

Rule 1.4. Communication. 
(a) A lawyer shall: 
(l) promptly inform the client of any decision or 

circumstance with respect to which the client's infonned consent, as 
defmed in Rule 1.O(e), is required by these Rules; 

* * 	* 
(3) keep the client reasonably informed about the status of the 

matter; 

* * 	* 
(b) A lawyer shall explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions regarding 
the representation. 

69. 	 Because Respondent failed to hold Ms. Robinette's funds in an account entitled 

"client's trust account," separate from his own funds, he violated Rules 1.1 5 (a)9 

of the Rules of Professional Conduct, which provides as follows: 

S Amended Rules of Professional Conduct became effective January I, 2015. Because Respondent's misconduct 
occurred after that date, the Amended Rules of Professional Conduct are applicable here. It is noted that Amended 
Rule 1.4(a) was expanded from the old Ru1e 1.4(a). Amended Rule 1.4(b) was not changed from the old Rule 1.4(b). 
9 Amended Rules of Prof~ssiona1 Conduct became effective January 1, 2015. Because Respondent's misconduct 
occurred prio!" to that date, the old Rules of Professional Conduct are applicable here. It is noted that there was 
addition of the following language to Amended Rule 1.15(a): "Such separate accounts must comply with State Bar 
Administrative Rule 10 with regard to overdraft reporting." 
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Rule 1.15. Safekeeping property. 
(a) A lawyer shall hold property of clients or third persons 

that is in a lawyer's possession in connection with a representation 
separate from the lawyer's own property. Funds shall be kept in a 
separate account designated as a "client's trust account" in an 
institution whose accounts are federally insured and maintained in 
the state where the lawyer's office is situated, or in a separate 
account elsewhere with the consent of the client or third person. 
Other property shall be identified as such and appropriately 
safeguarded. Complete records of such account funds and other 
property shall be kept by the lawyer and shall be preserved for a 
period of five years after termination of the representation. 

70. Because Respondent failed to promptly refund deliver the refund of the retainer to 

Ms. Robinette, he violated Rule 1.1S( dio of the Rules of Professional Conduct, 

which provides as follows: 

RUle 1.15. Safekeeping property. 
(d) Upon receiving funds or other property in which a client 

or third person has an interest, a lawyer shall promptly notify the 
client or third person. Except as stated in this Rule or otherwise 
permitted by law or by agreement with the client, a lawyer shall 
prbmptly deliver to the client or third person any funds or other 
property that the client or third person is entitled to receive and, 
up'on request by the client or third person, shall promptly render a 
~l accounting regarding such property. 

71. Because Respondent failed to place Ms. Robinette's funds in an IOLTA account, 

he violated Rule 1.15(t)I1 of the Rules of Professional Conduct, which provides 

as follows: 

Rule 1.15. Safekeeping property. 
(f) IOLTA (Interest on Lawyers Trust Accounts). A lawyer 

who receives client funds that are nominal in amount or are expected 
i 

11 Amended Rules of Professional Conduct became effective January 1, 2015. Because Respondent's misconduct 
occurred after that date, the Amended Rules of Professional Conduct are applicable here. It is noted that Amended 
Rule 1.15(t) was old Rule 1.15( d) and there were significant portions removed :from the amended Rule. 
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to be held for a brief period shall establish and maintain a pooled, 
interest or dividend-bearing account for the deposit of such funds at 
an" eligible financial institution in compliance with State Bar 
Administrative Rule 1 O. 

* * * 
Pursuant to Rule 2.9( d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to fonnally charge you with a 

violation of the Rules of Professional Conduct and has issued this Statement of Charges. 

As provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, 

you have the ri&ht to file a verified written response to the foregoing charges within 30 

days of service of this Statement of Charges by the Supreme Court of Appeals of West 

Virginia. Failure to file a response shall be deemed an admission of the factual 

allegations cont~ined herein. 
, 

STATEMENT OF CHARGES ORDERED on the 17th day of December, 201.5, 

and ISSUED this 17th day ofDecember, 2015. 
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