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I. STATEMENT OF THE CASE 
A. 	 NATURE OF THE PROCEEDINGS AND RECOMMENDATIONS OF 

THE HEARING PANEL SUBCOMMITTEE 

This is a lawyer disciplinary proceeding against Michael P. Cooke, Esquire (hereinafter 

"Respondent"), which arose as the result of a Statement of Charges (hereinafter "SOC") issued 

against him and filed within the West Virginia Supreme Court of Appeals (hereinafter "Supreme 

Court") on or about the 30th day of January, 2015. A scheduling conference was held on the 

20th day of January, 2016. At this scheduling conference, the parties were notified the 

Respondent was properly served with the SOC on the 4th day of January, 2016, and the matter 

was set for a evidentiary hearing on the 3rd day ofMay, 2016. The Office of Disciplinary 

Counsel (hereinafter "ODC") provided its discovery on or about the 26th day of January, 2016. 

The Respondent filed his answer to the SOC on or about the 3rd day of February, 2016, and, 

shortly thereafter, the Respondent provided his discovery. 

The matter was originally convened for the evidentiary hearing on the 3rd day of May, 

2016; however, the evidentiary hearing was continued on the motion of the Respondent. The 

grounds for the Respondent's motion to continue was based upon a family emergency of 

encountered by one of the members of Hearing Panel Subcommittee (hereinafter "HPS"), and 

this member ofthe HPS could not be present at the hearing. 

The evidentiary hearing on the SOC was held on the 20th day of July, 2016. The 

Respondent appeared pro se. Jessica H. Donahue Rhodes, Lawyer Disciplinary Counsel, 

appeared on behalf of the ODC. The HPS was comprised of the following individuals: Kelly D. 

Ambrose, Esquire, Chairperson; Rhonda L. Miller Harsh, Esquire; and Mrs. Priscilla M. Haden, 

Layperson. During this hearing, the HPS heard testimony from Adriana Marshall, Redonna 

Thompson, Dana Eddy, and the Respondent. In addition to testimony from the aforementioned 



witnesses, the ODC provided Exhibits One (1) through Thirty-Three (33), with Exhibit Thirty-

One (31) under seal. The Respondent submitted Exhibits One (1) through Eight (8). Also one 

Joint Exhibit was submitted. All of these Exhibits were admitted into evidence. 

On or about the 19th day of September, 2016, the ODC filed their "Disciplinary 

Counsel's Proposed Findings of Fact, Conclusions of Law, and Recommended Sanctions. The 

ODC in its pleading made the following recommendations as to sanctions for the Respondent: 

1. 	 The Respondent be suspended from the practice of law in the State of 
West Virginia for a period of eighteen (18) months; 

2. 	 The Respondent be required to attend an additional nine (9) hours of CLE 
training, with six (6) of those hours focusing upon office procedures 
and/or office management, and the remaining three (3) hours be in the area 
of ethics; 

3. 	 Upon being suspended, the Respondent comply with Rule 3.28 of the 
Rules ofLawyer Disciplinary Procedure; 

4. 	 The Respondent be required to petition for reinstatement pursuant to Rule 
3.32 of the Rules of Lawyer Disciplinary Procedure; and 

5. 	 The Respondent be ordered to pay the costs of proceedings pursuant to 
Rule 3.15 of the Rules of Lawyer Procedure. 

Also on or about the 19th day of September, 2016, the Respondent filed his 

"Respondent's Proposed Finding ofFact, Conclusions ofLaw, and Recommended Sanctions. 

The Respondent in his pleading made the recommended that he either be admonished or 

reprimanded for his conduct resulting in the SOC being filed against the Respondent. The 

Respondent reached this conclusion based upon a thorough analysis ofthe facts and relevant law. 

On or about the 18th day of November, 2016, the HPS filed its decision in this matter and 

filed with the Supreme Court its "Report of the Hearing Panel Subcommittee." The HPS found 
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based upon evidence presented at the evidentiary hearing, the Respondent had violated Rules 1.3, 

1.4(a)(I), 1.4(a)(3), 1.4(b), l.IS(a), l.IS(d), l.IS(f), 3.4(c), 8.l(b), and 8.4(d) of the Rules of 

Professional Conduct. 

As a result of its findings the HPS issued the following recommendations: 

1. 	 The Respondent be suspended from the practice of law in West Virginia 
for a period of ninety (90) days; 

2. 	 The Respondent be required to attend an additional nine (9) hours of CLE 
training with six (6) of these hours being in office procedures and/or office 
management, and the remaining three (3) hours be in the area ofethics; 

3. 	 Upon being suspended, the Respondent comply with Rule 3.28 of the 
Rules ofLawyer Disciplinary Procedure; 

4. 	 The Respondent be required to petition for reinstatement pursuant to Rule 
3.32 of the Rules of Lawyer Disciplinary Procedure; 

5. 	 The Respondent be supervised by another attorney approved by the OCD 
for a period of one (1) year; and 

6. 	 The Respondent be ordered to pay the costs of these proceedings pursuant 
to Rule 3.15 of the Rules ofLawyer Disciplinary Procedure. 

The Respondent filed his objection to the recommendations issued by the HPS. The 

Respondent filed this objection based upon receiving through email a document mistakenly 

purported to be the "Report of the Hearing Panel Subcommittee," which the Respondent 

mistakenly took as the actual report of the HPS. The Respondent knowing that he only had thirty 

(30) days to file a written objection, filed his objection. This is the reason as to why the 

Respondent's objection was dated two days prior to the actual date of the filing of the report by 

the HPS. The Respondent did not withdraw his objection due to there being issues in the actual 

HPS report the Respondent does object to and requested this matter be briefed and set for oral 
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argument. 

B. FINDINGS OF FACT 

The Respondent is an attorney practicing law with his office located in Bluefield, Mercer 

County, West Virginia. Respondent was admitted to the practice of law in the State of West 

Virginia on the 6th day of October, 2005 upon successfully passing the bar exam; therefore he is 

subject to the disciplinary jurisdiction of the West Virginia Supreme Court of Appeals and its 

properly constituted Lawyer Disciplinary Board. Also, the Respondent was practicing law in the 

confines of the State of West Virginia at the time all of the events which lead to this action 

occurred. 

C. COUNTI 
I.D. NUMBER: 14-050-474 

COMPLAINT OF THE OFFICE OF DISCIPLINARY COUNSEL 

This Count of the charges against the Respondent was set forth in the Evidentiary Hearing 

through various exhibits l , and the testimony of Adriana Marshall, Redonna Thompson, and the 

Respondent. Witness testimony indicated the Respondent was appointed by the Circuit Court of 

Mercer County to represent the children in an Abuse and Neglect Proceeding serving at their 

guardian ad litem. Tr. at 11 - 3.2 As a result of this Abuse and Neglect Proceeding, the parental 

rights of the mother were terminated by the lower tribunal, and the mother filed an appeal to this 

Court regarding this termination ofher parental rights. Id. The conduct of the Respondent that 

resulted in this charge of the SOC related to the Respondent's failure to file a Summary 

Response in a timely manner in response to the mother's appeal of the decision terminating her 

1 NOTE: The exhibits referenced will be specifically cited as they are mentioned within this pleading. 


2 NOTE: "Tr." refers to the Transcript from the Evidentiary Hearing held on the 20th day ofJuly, 2016. 
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parental rights. Tr. at 25. The process within the Supreme Court of resolving the issues related 

to the appeal was delayed due to the Respondent's delay in filing the required Summary 

Response. Tr. at 25. 

The Supreme Court handles appeals from Abuse and Neglect cases on a "faster track" 

than other appellate matters due to the fact that they involve the lives of children. Tr. at 7. The 

guardian ad litem represents children in an Abuse and Neglect proceeding, and in this role 

provides the "voice of the children" to the Supreme Court in an appellate proceeding. Tr. at 8. 

The Respondent through pleadings and testimony admitted to untimely filing the required 

Summary Response, and, also, communicating with the Supreme Court that he would file the 

Summary Response on a date certain but failed to do so. Tr. at 153-69. As reason as to why the 

Respondent filed the Summary Response in question untimely, the Respondent through 

testimony and exhibits explained that due to issues pertaining to having a low testosterone level 

the Respondent was extremely fatigued and was unable to perfornl at optimal levels due to this 

condition. Tr. at 155 - 166. Respondent further testified that he had an extremely high case load 

during this time due to one of the attorneys working for him had sought and obtained 

employment elsewhere and the other attorney working for him had left. Tr. at 158. This was 

during the time in which the Summary Response at issue in this matter was due. Respondent 

also assumed responsibility of the cases handled by the two attorneys working for him during this 

time, and had a case load between two hundred twenty-nine (229) and two hundred cases (200). 

Tr. at 160-1. Respondent testified that his illness due to the low testosterone issue and the excess 

amount ofcases due to the two attorneys working for him leaving were factors which resulted in 

the Summary Response Court on various matters, and this was the only time in which a pleading 
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was filed untimely to the point as to where a show cause order had to be issued by the Supreme 

Court. Tr. at 19 and 40. 

D. COUNT II 

I.D. NUMBER: 15-05-135 


COMPLAINT OF DANA F. EDDY, ESOUIRE 


This count of the charges against the Respondent was set forth by the testimony of Dana 

F. Eddy, Esquire, Executive Director of West Virginia Public Defender Services (hereinafter 

"Eddy" or "PDS"). The Respondent also testified in the portion ofthe hearing focusing upon this 

particular charge. PDS oversees the process for payment of court appointed attorneys, along with 

the management of offices in various counties across the state of West Virginia that provide legal 

services to individuals who are indigent. 

The issue within PDS that pertains to the Respondent's charge in this section relate to the 

Respondent's preparation of "vouchers" to submit to PDS for payment of the Respondent's 

services and expenses. The term "voucher" refers to docun1ent submitted by the attorneys 

accepting cases to represent indigent individuals to PDS in order to be reimbursed for services 

and expenses. Tr. at 48 - 9. 

Eddy generated a report through his office of attorneys that submitted vouchers to PDS, 

and this report listed attorneys who had billed in excess of twenty (20) hours per day between the 

time period of 1st day of January, 2013 to present.3 Tr. at 52 - 3. This report indicated that there 

were one hundred eighty-three (183) dates in which attorneys in West Virginia had billed PDS 

for services in excess of twenty-four (24) hours per day. Id. Eddy used billing fifteen (15) hours 

3 NOTE: It is assumed that Eddy's use of the tenn "present" refers to the date that Eddy generated the 
report. 
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per day as a threshold of determining when to examine attorney voucher billing. Id. Eddy 

reasoned that it is not sustainable to bill fifteen hours per day over a lengthy period of time. Id. 

In examination of the Respondent's billing to PDS, it was determined that the 

Respondent had billed PDS in excess oftwenty-four hours on three (3) occasions during the 

period oftime examined. Id. Further scrutiny ofthe Respondent's billing to PDS by Eddy 

revealed that the Respondent had billed PDS for thirty-one (31) days in excess of fifteen hours. 

Tr. at 56. 

The Respondent was contacted by Eddy in regards to the issues discovered in a review of 

his billing. Tr. at 61. The Respondent did not reply to Eddy's first contact with the Respondent 

regarding this issue. Id. Eddy contacted the Respondent a second time, on or about the 13th day 

ofFebruary, 2015, and in this contact with the Respondent, Eddy requested that a face-to-face 

before the 23rd day of February, 2015. Id. Eddy was concerned that the Respondent's failure to 

respond to the first contact was indication that the Respondent's billing was fraudulent. Id. 

The Respondent responded to Eddy's second attempt at contacting the Respondent; 

however, Eddy nor PDS had a copy of the Respondent's reply to the second contact. Tr. at 64 

5. The Respondent provided a facsimile confirmation sheet to Eddy, which confirmed 

transmission of a facsimile from the Respondent's office to PDS. Tr. at 65 - 6. Prior to 

examining the facsimile confirnlation sheet, Eddy filed a complaint against the Respondent, 

which resulted a portion of this proceeding. Tr. at 66. 

Eddy had made an assertion that the Respondent was billing time that his office staff had 

worked as attorney time; however the Respondent provided information to Eddy that he had two 

other attorneys working in his office during the period of time reviewed by Eddy. Tr. at 66 - 7. 
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Eddy was satisfied as to the Respondent's explanation of having two other attorneys working in 

his office; however, Eddy determined that the Respondent failed to follow the proper procedures 

when one attorney had other attorneys working under his stead. Tr. at 67. 

At the request ofEddy, the Respondent provided PDS with an analysis of days in which 

the Respondent had billed PDS in excess of twenty-four hours, and the Respondent had to 

request summaries from PDS for each of the days in which an analysis was required. Tr. at 68. 

Eddy was frustrated with this request of the Respondent due to the fact that it is required by 

W. Va. Code that individuals who bill PDS for indigent defense maintain detailed and accurate 

time records. Id. The Respondent analyzed the days in which his billing to PDS had exceeded 

twenty-four hours. ODC Exhibits 14 and 15. 

The Respondent's case load during the time of this matter was taking place consisted of 

ninety percent (90%) of indigent cases, or Court appointed cases. Tr. at 69. 

PDS and the Respondent entered into a conciliation agreement to resolve the issues 

relating to the Respondent's billing to PDS. Tr. at 69. The conciliation agreement was an 

agreement that PDS enters into with attorneys who come to PDS's attention as having issues 

with their billing, as it relates to compliance with the requirements of the W. Va. Code along with 

other compliance issues. Tr. at 70 - 72. 

The conciliation agreement between PDS and the Respondent consisted of payment being 

withheld for twenty-five percent (25%) of a group of vouchers, no billing being allowed for some 

duplicate vouchers during that time period, and the Respondent paying restitution in the amount 

seven hundred twenty-seven dollars and eight cents ($727.80). ODC Exhibit 17. Also, as part of 

the conciliation agreement, the Respondent was required to incorporate into his practice a 
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method ofcontemporaneously recording his time or the time of his staff devoted to legal tasks, 

while permitting the Respondent to review his time spent performing legal tasks on a daily basis. 

ld. Furthermore, the Respondent was required to review the portion of the W. Va. Code 

pertaining to billing PDS for his services and review the information pertaining to the preparation 

of vouchers on the PDS website. Id. 

In Eddy's response to the Respondent's answer to Eddy's complaint filed within the 

ODC, Eddy states as follows: 

"Mr. Cooke attached to his response correspondence dated February 23,2015, in which 
he made an initial attempt to explain the issues associated with his billing for the court
appointed cases. The agency [PDS] has no record or recollection of receiving this 
correspondence, either by facsimile transmission or United States mail delivery. 
However, Mr. Cooke produced to the agency a report from his office machine that 
confIrms the facsimile transmission. Accordingly, the agency accepts Mr. Cooke's 
representations that the correspondence was sent. And, candidly, if the agency had 
reviewed the correspondence, the complaint may have proceeded differently. For this 
oversight, the agency, generally, and I, specifically, apologize." 

"In summary, the agency did confIrm that overbilling occurred. However, the 
overbilling is attributed to Mr. Cooke's failure to maintain a detailed and record of 
time that was expended in representation of indigent clients. Mr. Cooke has made 
attempts to correct this deficiency, although the agency has discussed with Mr. 
Cooke the additional efforts that he must make." 

"The agency does not believe that Mr. Cooke has engaged in any deceptive 
practices. The agency does believe Mr. Cooke's past practices did not 
comport with the statutory requirement that he maintain detailed and accurate 
records of his time. The agency believes Mr. Cooke is sincerely making an effort 
to come into compliance with the statutory requirement. The agency confirms, 
however, that the failure to maintain the detailed and accurate records did result in 
overbilling on some vouchers which were submitted to the Court and the agency 
for approval and payment. However, Mr. Cooke has agreed to both restitution 
and compensation for this overbilling." 
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Eddy initiated the complaint against the Respondent with the ODC due to the 

Respondent's unresponsiveness to contact PDS or Eddy concerning the billing issues. Tr. at 78. 

Through review of the Respondent's billing information PDS, and Eddy, reached the conclusion 

that the Respondent's billing was not improper, meaning that the Respondent did indeed provide 

the services he indicated he provided. Tr. at 81 - 2. The Respondent is making an effort to 

comply with statutory requirements in regards to timekeeping. Tr. at 86 - 7. Eddy expressed 

concern that the Respondent was initially unresponsive to communications by him through PDS; 

however, since the Respondent established communication with Eddy the Respondent complied, 

entered into the conciliation agreement "like a man," and the Respondent is considered compliant 

by PDS. Tr. at 123. 

Respondent testified that he has began to utilize time management in his office developed 

by a company named Clio. Tr. at 179. This software allows the Respondent to keep track of 

services provided to clients on a daily basis and individually for each client served. Tr. at 179 

81. The Respondent also keeps his time spent on worked on activities on paper forms, and the 

information recorded on these paper forms is entered into the Clio system on a frequent basis; 

therefore, the Respondent has two records in which to reference time spent on client legal 

activities if necessary. Tr. at 213 - 4. 

Respondent was late in paying the $727.80 in restitution to PDS, and admits being late in 

paying this money to PDS. The Respondent admitted to paying the restitution to PDS late; 

however, the Respondent indicated that the payment to PDS was late because the Respondent 

failed to notice the deadline for paying the restitution, housing issues with his son, and the 

individual renting office space from the Respondent was over $14,000 in arrears. Tr. at 178. 
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E. COUNT III 

I.D. NUMBER: 15-05-250 


COMPLAINT OF PEGGY J. ROBINETTE 


1bis count of the charges against the Respondent was presented by various exhibits and 

the testimony of the Respondent at the evidentiary hearing. Respondent admitted to being 

retained by Robinette to handle an issue dealing with the deed to her property being transfelTed 

back to her from her son Gilbert Addair. Tr. at 191. Respondent also admitted to accepting 

fifteen hundred dollars ($1,500.00) as a retainer for his services from Robinette, and later 

determining that work in excess of the $1,500.00 would be required. Tr. at 191. 

Respondent admitted to not returning each and every call that Robinette had made to his 

office; however, Respondent did assert that he would call her as time allowed. Tr. at 192. 

Respondent admitted to not having any further contact with Robinette upon her filing of the 

complaint against him with the ODC. Tr. at 192. Robinette passed away prior to the Evidentiary 

Hearing; therefore, was unable to testify. Tr. at 195, and ODe Exhibit 33. 

As a result of investigating Robinette's complaint, ODC subpoenaed the Respondent's 

banking records from First Century Bank, located in Bluefield, Mercer County, West Virginia. 

ODe Exhibit 29. It was discovered that the Respondent did not have an ITOLA Trust Account 

based upon a review of the Respondent's bank records. 

The Respondent admitted to not having an ITOLA Trust Account until the 8th day of 

January, 2016. Tr. at 198 - 9. The Respondent opened an ITOLA Trust Account with his bank 

shortly after receiving a copy of the document containing the charges which initiated this matter. 

Respondent's Exhibit 3. Respondent also provided the West Virginia State Bar with the required 

paperwork recording his ITOLA Trust Account. Id. Also, Respondent took a Continuing Legal 
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Education course on Trust Accounting Procedures. 

The Respondent explained that he did not believe he needed an ITOLA Trust Account 

because he was accepting payments from clients on a "flat fee" basis. Tr. at 199. A "flat fee" 

basis meaning that the Respondent would charge a set amount for a service, and that amount paid 

to the Respondent by the client would cover all of the Respondent's time and/or expenses 

incurred by the Respondent in representing the client. Tr. at 232. 

II. SUMMARY OF ARGUMENT 

The Respondent asserts that the suspension of the Respondent for a period of three 

months recommended by the HPS was appropriate if this Court determines that suspension for 

the Respondent based upon his conduct is warranted; however, the Respondent argues that 

automatic reinstatement would be appropriate as opposed to the HPS recommendation of the 

Respondent going through the process of filing for reinstatement in order to return to the practice 

oflaw if he is suspended. Respondent asserts no argument against the additional CLE's 

recommended by the HPS or the HPS recommendation of the Respondent being supervised for 

one (1) year by another attorney. The Respondent also asserts that the eighteen (18) month 

suspension recommended by the ODC is inappropriate, would lead the Respondent to file 

bankruptcy, and, most likely, result in the Respondent no longer engaging in the practice oflaw 

in West Virginia or in any other jurisdiction. 

ID. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent has filed an written objection to the recommendation of the HPS pursuant to 

Rule 3.11 of the Rules for Lawyer Disciplinary Procedure. Therefore pursuant to Rule 3.13 of 

the Rules for Lawyer Disciplinary Procedure, and pursuant to Rule 10 of the Rules ofAppellate 
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Procedure, this Honorable Court has scheduled this matter for Oral Argument on the 8th day of 

March,2017. 

IV. STANDARD OF REVIEW 

In matters concerning attorney discipline, the Supreme Court is the final arbiter, and 

applies a de novo standard of review to questions of law, questions of law applicable to the facts 

presented, and to questions of appropriate sanctions of attorneys. Committee on Legal Ethics vs. 

McCorkle, 192 W.Va. 286, 290 (1994). The Supreme Court gives respectful consideration to the 

recommendations of the Lawyer Disciplinary Board; however, the Supreme Court is to exercise 

its own independent judgement. Id. 

V. ARGUMENT 

A. COUNTI 


COMPLAINT OF OFFICE OF DISCIPLINARY COUNSEL 


In this count, the Respondent was charged as the result of the untimely filing of a 

Summary Response to an appeal filed by a Respondent Mother in an Abuse and Neglect 

Proceeding. The Respondent served as the guardian at litem for the children in this Abuse and 

Neglect Proceeding. 

The Respondent admitted to filing the required Summary Response untimely, and further 

admits to not giving any reason as to why the Summary Response was untimely filed. In the 

proceeding within the Office ofDisciplinary Counsel, the Respondent admitted the untimely 

filing was the result of the Respondent experiencing a medical condition which left the 

Respondent extremely fatigued and requiring excessive amounts of sleep. During the time, in 

which, the Respondent was dealing with this medical condition, the Respondent was keeping all 

of his routine Court appearances; however, the Respondent openly admits that he failed to take 
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the required time in which to complete the Summary Response, so it would have been timely 

filed. 

Part of the delay in filing the Summary Response was due to the medical condition, and 

the other part of the delay in filing the Summary Response was due to having a high case load 

which was the result of the Respondent taking the case load of two (2) attorneys that had been 

working under his stead. Taking the cases ofthe two attorneys working under his stead resulted 

in the Respondent having between two hundred (200) and two hundred twenty-nine (229) cases 

in his office at this time. 

The Respondent was clearly aware ofhis role as guardian ad litem is to be the voice of 

the children, and any and all Court proceedings. Between dealing with the enormous case load, 

and also being ill, the Respondent openly admits that filing the Summary Response untimely was 

clearly inappropriate resulted in a delay of any adoption proceeding for the children involved in 

the appellate matter. However, the placement of the children remained unchanged during this 

time, and the foster parents of the children were eventually able to adopt these children as 

planned. 

Even though, the ODC points out in its arguments that other attorneys have been 

disciplined for untimely filings, the Respondent points out that this had been his only untimely 

filing in an appellate matter. 

B. COUNT II 

COMPLAINT OF DANA F. EDDY. ESOUIRE 


In this complaint, filed by Dana F. Eddy, Esquire, the Respondent was brought to the 

attention of the Office of Disciplinary Counsel as the result of issues pertaining to his billing for 
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court appointed work to the office of West Virginia Public Defender Services. As the result of 

this investigation, PDS detelmined that the Respondent's billing practices were inappropriate and 

due to his billing practices being inappropriate, the Respondent made several billing errors in his 

billings to PDS. 

As the result of these billing inaccuracies, PDS entered into a conciliation agreement with 

the Respondent, where the Respondent was penalized twenty-five percent (25%) of his billing for 

a vouchers that PDS included in their audit. This resulted in a penalty for the Respondent of 

approximately fifteen thousand dollars ($15,000.00). Also, as part of this agreement, the 

Respondent began using a time keeping software program, and has used this program for at least 

a year and a half. As a result of using this time keeping program, the Respondent has been able 

to keep billing accurate billing records, and has had no issues with his billing to PDS for any of 

his Court Appointed work. 

The Respondent asserts that he has been disciplined for this issue with PDS regarding his 

billing by not receiving approximately $15,000 dollars that he had previously earned, which 

resulted in an extreme budget crisis for his business. Also, given that the Respondent made all of 

the necessary changes requested by PDS through the conciliation agreement, the Respondent has 

not only been punished for the issues with PDS, but has corrected the problem as well. 

C. COUNTIII 

COMPLAINT OF PEGGY J. ROBINETTE 


In this complaint, the Respondent was charged with a failure to communicate with his 

client, along with failing to properly keep her money. The Respondent admitted to not returning 

each and every telephone call made to his office by Mrs. Robinette, and the Respondent openly 
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admitted to not having an ITOLA trust account for the purposes of safekeeping client funds. 

During the period of time in which the Respondent represented Mrs. Robinette, she, or a 

friend of hers, would call the Respondent's office multiple times each day, usually at least twice. 

The Respondent would contact Mrs. Robinette to inform her how her case was progressing; 

however, the Respondent would not return each and every call. The Respondent would return 

telephone calls to Mrs. Robinette approximately every other week. The Respondent admitted 

this through pleadings and his testimony. 

In regards to not having an ITOLA trust account, the Respondent admitted to not having 

such an account at the time of the filing of the SOC; however, the Respondent provided evidence 

that he had opened an ITO LA trust account almost immediately upon finding out that he needed 

one to properly operate his law practice. Along with almost immediately opening an ITOLA 

trust account, the Respondent educated himself on the requirements for an ITOLA trust account 

by taking a CLE on trust accounting. As with the charge relating to his billing to PDS for 

services, the Respondent took a proactive approach to this issue. 

D. ARGUMENT IN REGARDS TO SANCTIONS 

The function of the Lawyer Disciplinary Board in disciplinary matters is to protect the 

public as to the reliability and integrity of attorneys and to safeguard its interest in the 

administration ofjustice. Lawyer Disciplinary Boardv. Taylor, 192 W.Va. 139(1994). Inorder 

to establish violations of the Rules of Professional Responsibility, the ODC must prove the 

elements of the violations by clear and convincing evidence. Rule 3.17, Rules ofLawyer 

Disciplinary Procedure. These factors consist of: (1) whether the lawyer has violated a duty 

owed to a client, to the public, to the legal system, or to the profession; (2) whether the lawyer 
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acted intentionally, knowingly, or negligently; (3) the amount of the actual or potential injury 

caused by the lawyer's misconduct; and (4) the existence of any aggravating or mitigating 

factors. Office ofDisciplinary Counsel v. Jordan, 204 W.Va. 495 (1998). 

Aggravating factors to be considered in a lawyer disciplinary proceeding are anything that 

can be considerations, or factors, that may justify an increase in the degree ofdiscipline that is to 

be imposed upon the lawyer. Lawyer Disciplinary Board vs. Scott, 579 S.E.2d 550, 557 (W.Va. 

2003). While mitigating factors are also factors that may be considered in determining the 

appropriate sanction against a lawyer in a lawyer disciplinary proceeding, and include the 

following: (1) absence of a prior disciplinary record; (2) absence of a dishonest or selfish motive; 

(3) personal or emotional problems; (4) timely good faith effort to make restitution or to rectify 

consequences ofmisconduct; (5) full and free disclosure to the disciplinary board or cooperative 

attitude towards disciplinary proceedings; (6) inexperience in the practice of law; (7) character or 

reputation; (8) physical or mental disability or impairment; (9) delay in disciplinary proceedings; 

(10) interim rehabilitation; (11) imposition ofother penalties or sanctions; (12) remorse; and (13) 

remoteness ofprior offenses. ld. at 555. These mitigating factors can be applied to justify a 

reduction in the degree of discipline or sanctions to be imposed upon the lawyer in the 

disciplinary proceeding. Lawyer Disciplinary Board vs. Nessel, 769 S.E.2d 484, 494 (W.Va. 

2015). 

In this proceeding there are several aggravating factors and mitigating factors, and these 

will be addressed here: 

1. AGGRAVATING FACTORS 

There are several aggravating factors which must be addressed in regards to the conduct 
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of the Respondent which brought this matter to level which required formal charges to be filed 

and an Evidentiary Hearing to be conducted. The primary aggravating factor is the Respondent's 

conduct in regards to replying to the ODC in the early stages of this proceeding. The 

Respondent's failure to reply to the ODC after multiple attempts of ODC contacting the 

Respondent resulted in the ODe having to send correspondence to the Respondent on multiple 

occasions, some of these contacts required the use of sending things to the Respondent by 

certified mail/return receipt requested and the issuance of subpoenas upon the Respondent. 

However, once charges were filed against the Respondent he fully cooperated with the 

proceedings related to the Lawyer Disciplinary Board. 

This tendency of the Respondent's failure to respond to communications even occurred 

with PDS regarding their attempts to contact the Respondent. Eventually, the Respondent did 

communicate and fully cooperate with PDS involving their investigation, and entered into an 

conciliation agreement with that entity to resolve the issues set forth by PDS. 

One of the allegations set forth by Robinette in her complaint also included the 

Respondent's failure to contact her. In the Robinette matter, the Respondent did establish that he 

did communicate with Robinette as time allowed in his practice. 

This failing to communicate with parties appears to be an issue with the Respondent in 

his practice oflaw. The Respondent's failure to communicate with parties in his practice has 

caused additional work for the Supreme Court, PDS, and the ODC, which has placed a burden 

not only those organizations, but society as well. Along with the Respondent's conduct, this 

failure to timely communicate with parties has caused other issues as well. 
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2. MITIGATING FACTORS 

There are several mitigating factors to be examined in this matter in regards to the 

conduct of the Respondent. These factors will be analyzed under the categories set forth above. 

A. Absence of a prior disciplinary record. 

In this proceeding it was noted by ODC that the Respondent had one prior incident of 

contact with the Lawyer Disciplinary Board. ODe Exhibit 32. This occurred as a the result of a 

complaint filed against the Respondent in August, 2012. It was determined by the Lawyer 

Disciplinary Board that the Respondent had failed to communicate with the Complainant in this 

matter as well, and strongly warned the Respondent that failure to communicate in the future 

could result in discipline. Even though the Respondent was not punished, or disciplined, in this 

matter, the Respondent's absence ofa prior disciplinary record cannot be considered a mitigating 

factor, it can only further establish the Respondent's history of not timely communicating with 

parties. 

B. Absence of a dishonest or selfish motive. 

Clearly, the Respondent's conduct that led up to this proceeding is absent any dishonest 

or selfish motive. In no way whatsoever, did the respondent profit from any of his conduct that 

led up this proceeding. Also, after the proceeding was initiated, the Respondent's conduct did 

not show any type of dishonest of selfish motive. The Respondent admitted to many of the 

things that have been alleged against him by the ODC, and he said upon several occasions during 

the Evidentiary Hearing in this matter that "it is what it is" in regards to the allegations that led to 

these proceedings. 
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Also, during the portion of this matter that dealt with PDS, testimony established that the 

Respondent cooperated, and accepted the results of the audit of his billing without argument or 

complaint. It was also set forth in testimony during the Evidentiary Hearing that the Respondent 

entered into a conciliation agreement with PDS to resolve the issues with them and "took it like a 

man." 

This attitude of the Respondent was clearly and unequivocally lacking any type of 

dishonest or selfish motive. The conduct of the Respondent being free from a dishonest or 

selfish motive is a mitigating factor to be considered. 

c. Personal or emotional problems. 

The only issue that could be established which could be considered a personal, or 

emotional, problem in this matter was the Respondent issues with the individual sharing his 

office space owing him over $14,000. Obviously, this is not an emotional problem, and was not 

expressed as such; therefore, it would fall into the category of personal problems as it related to 

the Respondent's ability to manage the fmancial workings of his practice. Although, it is certain 

being owed such a large amount would greatly affect ones ability to manage their affairs, it is not 

considered as a mitigating factor. 

D. Timely and good faith effort to make restitution 
or to rectify consequences of misconduct. 

Upon being informed of issues relating to the Respondent's conduct which caused tius 

matter to be brought before the Lawyer Disciplinary Board, the Respondent took it upon himself 

to correct many of the issues resulting in these charges. First of all, the issues pertaining to the 

count of this matter relating to filing of the Summary Response within the Supreme Court were 
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dealt with by the Respondent by the Respondent obtaining the necessary medical treatment for 

his medical issue. Also, since this issue had occurred, the Respondent has had no other issues 

with the Supreme Court regarding the filing of pleadings in a timely manner. It should also be 

noted here, this late filing of a pleading within the Supreme Court was the only time the 

Respondent has had issues with the Supreme Court regarding the filing of a pleading in a timely 

manner. 

In regards to the issues with PDS which resulted in the second count of the Statement of 

Charges which initiated this matter within the Lawyer Disciplinary Board, the Respondent and 

PDS had entered into a reconciliation agreement resolving the issues prior to these charges being 

brought. Also, one of the requirements of the conciliation agreement was that the Respondent 

begin to utilize a time keeping system, which the Respondent has done prior to the Statement of 

Charges being brought against the Respondent. 

Upon investigation of the third count set forth in the Statement of Charges, the ODC 

discovered that the Respondent did not have an ITOLA Trust Account. Upon receipt of the 

Statement of Charges that brought this matter before the Lawyer Disciplinary Board, the 

Respondent established a proper ITOLA Trust Account, and took a Continuing Legal Education 

course in Trust Accounting. Although, the Respondent did not have an ITOLA Trust Account at 

the inception of this matter, the Respondent realized that this was an issue and promptly 

corrected it. 
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Based upon these things, this is clearly a mitigating factor in favor of the Respondent. 

E. Full and free disclosure to the disciplinary board 
or cooperative attitude towards proceedings. 

Other than the Respondent's delays in replying to correspondence from the ODC prior to 

the Statement of Charges being filed against the Respondent, the Respondent fully cooperated 

with the ODe and the Lawyer Disciplinary Board, and expressed a positive attitude while 

working through the proceedings up to this date. The Respondent provided all information 

requested, and even openly responded to questions asked ofhim that did not directly relate to the 

charges set forth against him. The Respondent was open and eager to educate the Lawyer 

Disciplinary Board in regards to the facts that surrounded these proceedings. Clearly, this is a 

mitigating factor. 

F. Inexperience in the practice of law. 

The Respondent was sworn into the West Virginia Bar in October, 2015. The 

Respondent has over ten (10) years practicing law in the State of West Virginia. Based upon the 

Respondent's testimony he has primarily handled Court Appointed matters, and also testified of 

having a case load of as many as 229 cases at one time. Clearly, given the Respondent's years of 

experience and having a high number of cases at one time, the Respondent is not inexperienced 

in the practice of law; therefore, this is not a mitigating factor. 

G. Character or reputation. 

There has been nothing set forth in this proceeding to establish that the Respondent has a 

bad character or bad reputation. The only thing set forth in this proceeding that could establish 

that the Respondent has a good character or good reputation is the Respondent's cooperativeness 
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during this proceeding, and the Respondent's cooperativeness with PDS and entering into the 

conciliation agreement as a resolution of that matter. Based upon this, the Respondent's 

character or reputation cannot be taken into consideration as a mitigating factor; however, the 

Respondent's character or reputation cannot be taken into consideration as an aggravating factor 

either. 

H. Physical or mental disability or impairment. 

Through testimony and exhibits, the Respondent established that he was suffering from a 

medical condition that resulted in the Respondent filing a Summary Response untimely with the 

Supreme Court. The Respondent testified that while experiencing this medical condition he 

needed to frequently sleep due to having no energy. The Respondent did seek treatment for this 

medical condition and based upon his testimony and it is under control at this time. The 

Respondent's medical condition at the time when the issues arose in untimely filing the 

Summary Response with the Supreme Court is a partial mitigating factor; however, the 

Respondent's failure to communicate this issue to the Supreme Court relates back to the 

Respondent's aggravating factor of not communicating with parties. 

I. Delay in disciplinary proceedings. 

The only delay in this disciplinary proceeding was the rescheduling of the Evidentiary 

Hearing due to a family emergency of one of the panel members once the Statement of Charges 

was filed against the Respondent. As a result of the family emergency of one of the panel 

members, the Respondent waived all time limits and moved to continue the Evidentiary Hearing 

to a later date; so that, all panel members could appear. Based upon this there is no mitigating 

factor as the result of a delay in disciplinary proceedings. 
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J. Interim rehabilitation. 

The only issue in this matter that relates to interim rehabilitation is the Respondent's 

seeking treatment for his medical condition which resulted in the Respondent filing a Summary 

Response in the Supreme Court in an untimely matter. Although, the Respondent did seek 

treatment for his medical condition, this in itself does not rise to the level of being a mitigating 

factor. 

K. Imposition of other penalties or sanctions. 

As a result of the Respondent entering into an conciliation agreement with PDS, the 

Respondent lost approximately $15,000.00 in revenue that he had generated as the result of 

providing legal services to indigent clients. Also, given that the Respondent uses a financing 

company (Daniel's Capitol) to sell his vouchers for money paid to him prior to PDS actually 

paying the vouchers, the Respondent experienced issues from the financing company as the result 

of the financing company receiving by less money from PDS than was promised to them by the 

Respondent. This financial loss of the Respondent as the result ofhaving issues pertaining to his 

system to timekeeping for the legal services he provided to indigent clients is a substantial 

mitigating factor. 

L. Remorse. 

During the Evidentiary Hearing in this matter, it was clearly shown that the Respondent 

changed his practice so as to correct that issues that resulted in this matter being brought before 

the Lawyer Disciplinary Board. The Respondent's acts towards changing his practice so that it 

would be in compliance is a sign of remorse of the Respondent. This is a mitigating factor for 

the Respondent. 
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M. Remoteness of prior offenses. 

It came to the attention of the Hearing Panel Subcommittee during the Evidentiary 

Hearing and through the disclosure of the ODC that the Respondent did indeed have a prior 

disciplinary record for similar conduct in regards to failing to promptly communicate with 

parties. The incident referenced herein occurred as the result of a complaint filed against the 

Respondent on the 15th day of August, 2012 with the Lawyer Disciplinary Board issuing their 

Investigative Panel Closing on the 31st day of October, 2013. 

The complaint in this matter which resulted in Count One of the Statement of Charges 

against the Respondent was the result ofa complaint filed on the 4th day of September, 2014. 

Less that one year had passed from the time of the Investigative Panel Closing and the complaint 

resulting in Count One of the Statement of Charges against the Respondent. Based upon 

evidence presented at the Evidentiary Hearing held in this matter, there are similarities in the 

conduct of the Respondent that resulted in both of the matters; therefore, there is really no 

remoteness of the Respondent's prior offenses to the offenses which brought this matter before 

the Lawyer Disciplinary Board. Give these facts as they are set forth herein, this the "remoteness 

ofprior offenses" cannot be considered a mitigating factor. 

F. UPDATE OF RESPONDENT'S PRACTICE SINCE 

JULY 20. 2016 EVIDENTIARY HEARING 


Since the Evidentiary Hearing, the Respondent has maintained his practice, and has 


continued to utilize the time keeping software to document his billing for not only court 


appointed cases, but privately hired cases as well. This software allows the Respondent to keep 

data recorded for an indefinite period of time, generate reports regarding the services he has 
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provided to clients, and to prepare invoices for billing. 

Also, the Respondent makes every effort to return client telephone calls and see clients as 

frequently as time will allow. As a result of meeting with clients frequently, the Respondent 

travels to many locations where his clients are placed for treatment purposes. 

In regards to the moneys owed to the Respondent by Elizabeth A. French for sharing his 

office space. The Respondent evicted Ms. French from his office in October of2016, and had 

retained the services of another attorney to collect the money owed to him, which is now in 

excess of thirty thousand dollars ($30,000.00). 

VI. CONCLUSION 

The Respondent prays that upon review of the pleadings filed in this matter and its 

complementary oral argument, this Honorable Court will take this matter under advisement and 

render a decision that is just and proper. 

I . ubmitted, 

i ael P. Cooke, Esquire 
WV Bar ID # 10040 
307 Federal Street, Suite 219 
P.O. Box 2091 
Bluefield, WV 24701 
Voice: (304) 325-6431 
FAX: (304) 325-6432 
Cell: (304) 921-6353 
Respondent 
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CERTIFICATE OF SERVICE 


I, Michael P. Cooke, Esquire, pro se, do hereby certify that I have served a true an exact 

copy of this RESPONDENT'S BRIEF upon the following party by hand delivery on the 30th 

day of January, 2017. 

Jessica Donahue Rhodes, Esquire 

Office of Disciplinary Counsel 

City Center East 

4700 MacCorkle Avenue, SE, Suite 1200 C 

Charleston, WV 25304 


ic ael . Cooke, Esquire 
WV Bar ID # 10040 

307 Federal Street, Suite 219 

P.O. Box 2091 

Bluefield, WV 24701 

Voice: (304) 325-6431 
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Cell: (304) 921-6353 

Respondent 


