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I. REPLY TO RESPONDENT'S BRIEF 


This matter is before the Court pursuant to the "Report of the Hearing Panel Subcommittee" 

issued on November 18,2016. The Hearing Panel Subcommittee (hereinafter "HPS") properly found 

thatthe evidence established that Respondent committed violations ofRules 1.3, 1.4( a)( 1), 1.4( a)(3), 

1.4(b), 1.15(a), 1. 15(d),1 3.4(c), 8.1 (b), and 8.4(d) ofthe Rules of Professional Conduct (hereinafter 

"RPC"). At this stage in the proceedings, this Court has held that "[t]he burden is on the attorney at 

law to show that the factual findings are not supported by reliable, probative, and substantial 

evidence on the whole adjudicatory record made before the [Board]." Committee on Legal Ethics 

v. McCorkle, 192 W. Va. 286,290,452 S.E.2d 377, 381 (1994). Further, substantial deference is to 

be given to the Lawyer Disciplinary Board's findings of fact unless the findings are not supported 

by reliable, probative, and substantial evidence on the whole record. Syl. pt. 2, Lawyer Disciplinary 

Board v. McGraw, 194 W.Va. 788, 461 S.E.2d 850 (1995). Respondent has not shown that the 

factual findings in this case are incorrect regarding the above named rules. 

Respondent did not disagree with the recommendation of the HPS for a suspension ofthree 

(3) months, the nine (9) hours of additional CLEs, and the one (1) year supervision by another 

attorney, but disagreed with the requirement that he be required to file a reinstatement petition.2 

1 Rule 1.15(d) ofthe RPC involves both the old Rule 1.15(d)which deals with IOLTA accounts, and 
amended Rule 1.15( d) which deals with failure to promptly refund funds. 

2 Rule 3.31 of the Rules of Lawyer Disciplinary Procedure states that "[w]hen a lawyer has been 
suspended for a period of three months or less, and all other requirements as to restitution, conditions, or 
some other act shall be satisfied, the lawyer's reinstatement to the practice of law in this State shall be 
automatic, unless otherwise provided in the order of suspension, upon satisfaction of all membership 
requirements of The West Virginia State Bar, including fees and mandatory continuing legal education, 
unless otherwise provided in the order of suspension." Additionally, "[t]he lawyer shall provide written 
documentation to the Office of Disciplinary Counsel no later than fourteen days prior to the effective date 
of reinstatement that all terms and conditions imposed by the Supreme Court ofAppeals have been satisfied." 
IfODe determines that the lawyer has not satisfied the requirements, ODC "shall inform the Supreme Court 
of Appeals prior to the effective date of reinstatement in order that compliance with its directives can be 
compelled. " 
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While the Office ofDisciplinary Counsel (hereinafter "ODC") believes that HPS and the Supreme 

Court of Appeals of West Virginia (hereinafter "Supreme Court") can order an attorney to file a 

reinstatement petition under Rule 3.31 of the Rules ofLawyer Disciplinary Procedure (hereinafter 

"RLDP"), ODC disagrees with the length ofthe suspension recommended by the HPS. ODC argues 

that a longer suspension ofeighteen (18) months, along with the other recommendations by the HPS, 

is the appropriate sanction for the misconduct in this case. 

The Supreme Court gives respectful consideration to the Lawyer Disciplinary Board's 

recommendations as to questions of law and the appropriate sanction, while ultimately exercising 

its own independent judgment. McCorkle, 192 W.Va. At 290, 452 S.E.2d at 381. While giving 

respectful consideration to the HPS 's recommendation about the sanction, ODC asserts that a longer 

sanction ofeighteen (18) months appears to be appropriate in this case. The Rules ofProfessional 

Conduct state the minimum level ofconduct below which no lawyer can fall without being subject 

to disciplinary action. Committee on Legal Ethics v. Keenan, 189 W.Va. 37,40,427 S.E.2d 471, 

473 (1993) (per curiam); quoting Syl. Pt. 3, in part, Committee on Legal Ethics v. Tatterson, 173 

W.Va. 613, 319 S.E.2d 381 (1984). It cannot be said that Respondent's misconduct in this case 

conforms to the expectations for the profession as set forth in the Rules of Professional Conduct. 

The evidence clearly establishes that Respondent acted in a manner which was negligent, knowingly, 

and intentional, and that such misconduct deviated from the standard ofbehavior that a reasonable 

lawyer would exercise in that situation. 

A. Respondent's assertions regarding aggravating factors. 

In Respondent's brief, he indicates that there are several aggravating factors in this case. 

Respondent argued that his failure to communicate with ODC, the Public Defender Services 
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(hereinafter "PDS"), and his client Peggy Robinette were aggravating factors in this case. A review 

ofthe ABA Standardsfor Imposing Lawyer Sanctions show the following list for aggravating factors 

as follows: (1) prior disciplinary offenses; (2) dishonest or selfish motive; (3) a pattern of 

misconduct; (4) mUltiple offenses; (5) bad faith obstruction of the disciplinary proceeding by 

intentionally failing to comply with rules or orders ofthe disciplinary agency; (6) submission offalse 

evidence, false statements, or other deceptive practices during the disciplinary process; (7) refusal 

to acknowledge wrongful nature of conduct; (8) vulnerability ofvictim; (9) substantial experience 

in the practice oflaw; (10) indifference to making restitution; and (11) illegal conduct, including that 

involving the use of controlled substances. The failure to communicate with ODC, PDS, and Ms. 

Robinette is the actual misconduct that Respondent committed, along with other misconduct. The 

HPS, to which the ODC concurs, found aggravating factors of multiple offenses and Respondent's 

substantial experience in the practice of law. Those are the correct aggravating factors in 

Respondent's case. 

B. Respondent's assertions regarding mitigating factors. 

As for mitigating factors, this Court has found the following to be mitigating: (1) absence of 

a prior disciplinary record; (2) absence of a dishonest or selfish motive; (3) personal or emotional 

problems; (4) timely good faith effort to make restitution or to rectify consequences ofmisconduct; 

(5) full and free disclosure to disciplinary board or cooperative attitude toward proceedings; (6) 

inexperience in the practice of law; (7) character or reputation; (8) physical or mental disability or 

impairment; (9) delay in disciplinary proceedings; (10) interim rehabilitation; (11) imposition of 

other penalties or sanctions; (12) remorse; and (13) remoteness of prior offenses. Lawyer 

Disciplinary Board v. Scott, 213 W.Va. 209,214,579 S.E.2d 550,555 (2003) quoting ABA Model 
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Standards for Imposing Lawyer Sanctions, 9.31 (1992). Respondent listed out those mitigating 

factors and addressed those in his brief. 

1. Respondent stated that his absence of a disciplinary record could not be considered 

mitigating because Respondent was warned in a previous complaint about his failure to 

communicate. ODC Ex. 32, Bates No. 635-639. While it is admirable ofRespondent to state such, 

Respondent has no prior discipline in his law career. The HPS, to which ODC concurred, found that 

Respondent had no prior discipline and such should be considered a mitigating factor for 

Respondent. 

2. Respondent indicated that the absence ofdishonest or selfish motive should be considered 

mitigating, and such was found by the HPS and ODC with that finding. 

3. Respondent argued that his personal problem of having outstanding debt of over 

$14,000.00 which did not affect his ability to practice law and manage his law office, therefore, it 

should not be considered a mitigating factor. The HPS and ODC found that Respondent had a 

personal problem because ofhis physical illness and that factor, not an outstanding debt was found, 

to be a mitigating factor. 

Disciplinary Counsel would note that this mitigating factor 

"does not directly reference physical illness or problems, some courts have found 
these to qualify as mitigating factor under it. Cases rarely clarify how this analysis 
differs, if at all, from 'physical disability' ... See, e.g., People v. Donaldson, 166 
P.3d 317 (Colo. O.P.D.l. 2007) (three-month suspension warranted for lawyer who 
practiced law while on administrative suspension for failure to complete CLE 
requirements; in mitigation ... to include lawyer's health problems with diabetes and 
high blood pressure, his wife's cancer, and his financial problems during period of 
misconduct); People v. Haines, 179 P.3d 1021 (Colo. O.P.D.l. 2006) (at about same 
time as misconduct occurred, respondent suffered from lupus-like infirmity and other 
health problems and needed to take pain medication, but her condition did not cause 
her misappropriation of$70,000 and lawyer disbarred; even so, board considered her 
condition in reaching its conclusions); People v. Ra'shadd, 110 P.3d 388 (Colo. 
O.P.D.l. 2005) (although issue not raised, court noted as mitigating ... lawyer's 
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personal and emotional problems in that he had difficulty remembering dates and 
events, was detached at hearing, and testified that he suffered closed head injury 
during Operation Desert Storm that was causing him to have seizures; but no 
evidence to show that any injury caused conversion of clietn funds, among other 
misconduct; disbarment warranted); Fla. Bar v. Shoureas, 913 So.2d 554 (Fla. 2005) 
(finding in mitigation ... lawyer's well-documented history of chronic depression; 
three-year suspension for misconduct relating to competent representation, diligence 
and promptness, and misconduct toward state bar)." 

American Bar Association, Annotated Standards for Imposing Lawyer Sanctions § 9.32, at 459 

(2015). So whether this would fall under personal problems, or a physical disability or impairment, 

is difficult to determine. 

ODC would note that this Honorable Court has stated recently that "[w]hile we understand 

that sometimes a lawyer's personal problems require the lawyer's utmost attention, this focus ofa 

lawyer's attention cannot come at the client's expense." Lawyer Disciplinary Board v. Sturm, 237 

W.Va. 115,-,785 S.E.2d 821, 834 (2016). In that case, the attorney was dealing with "'significant 

personal events outside her control. '" Id. at -, 833. The weight of this mitigating factor may be 

lessened when personal events affect the client, the public, or the legal system. Respondent did 

ultimately file a pleading with the Supreme Court when he was dealing with his medical issues, but 

it took additional work by this Court's staff to ensure that Respondent properly represented the 

children by filing a pleading as guardian ad litem. 

4. Respondent believed that his timely good faith effort to make restitution or to rectify 

consequences ofhis misconduct should be considered mitigating, and such was found by the HPS 

and concurred with by ODC. 

5. Respondent argued that the mitigating factor offull and free disclosure to the disciplinary 

board or cooperative attitude towards prosecution is present in his case. It should be noted that 

Annotated Standards for Imposing Lawyer Sanctions has stated that "because most courts have 
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established that lawyers have a duty to cooperate during a disciplinary proceeding, they often do not 

find mitigation under this [heading] unless the lawyer's effort is above and beyond that normally 

required." American Bar Association, Annotated Standards for Imposing Lawyer Sanctions § 9.32, 

at 466 (2015). The ODe and the HPS believe that Respondent's cooperative attitude with the 

disciplinary proceeding is a duty something that was already required ofhim, and should not be seen 

as a mitigating factor in this case. 

6. Respondent stated that he should not have the mitigating factor of inexperience in the 

practice of law as a mitigating factor because he has over ten years ofexperience in practicing law. 

The HPS and ODe also agree that such should not be considered a mitigating factor in this case. 

7. Respondent stated that he should not have character or reputation as a mitigating factor. 

The HPS and ODe also agree that such should not be a mitigating factor in this case. 

8. Respondent argued that he established that he was suffering from a medical condition 

when he did not timely file a pleading with this Court in an abuse and neglect case, which would be 

considered a partial mitigating factor under a physical or mental disability or impairment. 

Respondent noted that he did not inform this Court of this medical issue and it could also be seen 

as an aggravating factor for his failure to communicate. ODC, along with the HPS, found that 

Respondent's medical condition was mitigating under a person problem. If this eourt finds the 

mitigating factor regarding Respondent's medical condition to fall under this heading, then such 

should not be considered a personal problem. As stated above, there is some confusion as to whether 

a medical issue would fall under this heading or a personal problem. ODC would note that 

"[w]hether a mitigating circumstance should be classified under 'personal or emotional problems' 

..., 'physical disability' ... or 'mental disability' ... is not always clear." American Bar 

Association, Annotated Standards for Imposing Lawyer Sanctions § 9.32, at 456 (2015). 
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9. Respondent stated that he should not have the delay in disciplinary proceedings as a 

mitigating factor. The HPS and ODe also agree that such should not be a mitigating factor in this 

case. 

10. Respondent stated that he should not have the mitigating factor ofinterim rehabilitation. 

The HPS and ODe also agree that such should not be a mitigating factor in this case. 

11. Respondent believed that the imposition of other penalties or sanctions should be 

considered mitigating, and such was found by the HPS and concurred with by ODe. 

12. Respondent believed that he has shown remorse in this case through his correction of 

the misconduct. The HPS and ODe did not find this as a mitigating factor. ODe would point out 

that Respondent had previously indicated that he would make changes to his law office practice in 

two prior complaints (ODe Ex. 32, Bates No. 617-620, 635-639), but Respondent continued to have 

issues with his law practice as evidenced by his proven misconduct in this case. ODe would note 

that Respondent testified about fixing problems as they arose. Tr. 204. Respondent went on to say 

that he had "changed the ways [he does] things. [He has] taken a progressive approach to this." Tr. 

205. This contradicts to his assertion that he made changes to his office as he had previously asserted 

in his responses to the prior complaints. Further, Respondent never apologized or stated he was sorry 

when he testified during the hearing in this matter. 

13. Respondent stated that he should not have the mitigating factor of remoteness of prior 

offenses. The HPS and ODe also agree that such should not be a mitigating factor in this case. 

While not included in any heading under mitigating factors, Respondent stated in the section 

entitled "Summary ofArgument" that an eighteen month suspension as recommended by the ODe 

would lead to Respondent filing for bankruptcy, and would lead to Respondent no longer practicing 

law in West Virginia or any other jurisdiction. It is unclear ifRespondent intends to make use ofthis 
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information as a mitigating factor. First, that assertion is not one of the thirteen (13) mitigating 

factors listed by this Court in Lawyer Disciplinary Board v. Scott, 213 W.Va. 209, 579 S.E.2d 550 

(2003). Such an assertion should not be considered as mitigating. ODC would also note that this 

Honorable Court has stated that "[b ]ecause of the obvious economic consequences that the 

respondent would suffer with an inability to practice law, we will not suspend his license to 

practice." Lawyer Disciplinaty Board v. Keenan, 208 W.Va. 645, 653, 542 S.E.2d 466,474 (2000). 

However, ODC would point that Justice Davis' dissenting opinion noted that she was 

"mindful that mitigating circumstances should be considered when this Court has to 
determine whether to suspend an attorney's license ... The majority opinion points 
out, in a conclusory fashion, that' [b ]ecause ofthe obvious economic consequences 
that the respondent would suffer with an inability to practice law, we would not 
suspend his license to practice.' Negative economic consequences brought about as 
a result ofthe suspension ofan attorney's license, in and ofitself, are not a mitigating 
factor for sanctioning purposes. In fact, negative economic consequences frequently 
accompany the suspension ofa license to practice law. To accept the reasoning ofthe 
majority decision of this case, though, would mean that this Court could never 
suspend an attorney's license because to do so would result in the negative economic 
consequences for the attorney." 

Lawyer DisciplinatyBoard v. Keenan, 208 W.Va. 645, 654,542 S.E.2d 466, 475 (2000) (dissenting). 

Disciplinary Counsel believes that this Honorable Court would no longer support the majority 

opinion in the Keenan case to consider Respondent's own economic consequences as a mitigating 

factor to avoid suspending Respondent from the practice oflaw. Respondent's misconduct in this 

case cannot be dismissed with just a small suspension. Respondent's misconduct in this matter 

involved multiple incidents ofmisconduct, including the late filing ofa pleading involving children 

before this Court, even after Respondent was given multiple chances to file the pleading. Respondent 

also affected the administration ofjustice by not keeping appropriate records regarding his billings 

to the PDS system, and he failed to properly communicate with his client Ms. Robinette, failed to 
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properly protect a retainer from that client and failed to promptly return those funds. The fact that 

Respondent would suffer economic consequences, much like his client and others did due to his 

misconduct, because of a suspension from the practice of law should not lessen his sanction. 

II. CONCLUSION 

Accordingly, for the reasons set forth above, the ODC requests that this Honorable Court 

adopt the following sanctions: (1) that Respondent's law license be suspended for at least eighteen 

(18) months; (2) that Respondent complete an additional nine (9) hours of CLE with six (6) hours 

in office procedures and/or office management and three (3) hours in ethics; (3) that Respondent 

comply with Rule 3.28 of the Rules of Lawyer Disciplinary Procedure; (4) that Respondent be 

required to petition for reinstatement pursuant to Rule 3.32; and (5) that Respondent pay the costs 

of these proceedings pursuant to Rule 3.15 of the Rules ofLawyer Disciplinary Procedure. 

Respectfully submitted, 
The Lawyer Disciplinary Board 
By Counsel 

J sica H. Donahue odes [Bar No. 9453] 
awyer Disciplinary Counsel 

Office of Disciplinary Counsel 
City Center East, Suite 1200C 
4700 MacCorkle Avenue SE 
Charleston, West Virginia 25304 
jrhodes@wvodc.org 
(304) 558-7999 
(304) 558-4015 -facsimile 
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CERTIFICATE OF SERVICE 


This is to certify that I, Jessica H. Donahue Rhodes, Lawyer Disciplinary Counsel for the 

Office of Disciplinary Counsel, have this day, the 10th day ofFebruary, 2017, served a true copy of 

the foregoing "Reply Brief of the Lawyer Disciplinary Board" upon Respondent Michael P. 

Cooke, by mailing the same via United States Mail with sufficient postage, to the following address: 

Michael P. Cooke, Esquire 
307 Federal Street, Suite 219 
Bluefield, West Virginia 24701 
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