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I. STATEMENT OF THE CASE 


A. 	 NATURE OF PROCEEDINGS AND RECOMMENDATION 

OF THE HEARING PANEL SUBCOMMITTEE 

This is the lawyer disciplinary proceeding against Respondent Michael P. Cooke (heLejnafier 

"Respondent"), arising as a result of a Statement ofCharges (hereinafter "SOC") issued against him 

and filed with the Supreme Court ofAppeals of West Virginia (hereinafter "Supreme Court") on or 

about December 30, 2015. A scheduling conference was held on January 20,2016, the parties were 

advised that Respondent was formally served with the SOC on January 4, 2016 and the matter was 

set for hearing on May 3, 2016. The Office of Disciplinary Counsel (hereinafter "ODC") provided 

its mandatory discovery on or about January 26,2016. Respondent filed his Answer to the SOC on 

or about February 3, 2016. Soon thereafter, on or about February 26, 2016, Respondent provided his 

mandatory discovery. 

The matter was convened for a hearing on May 3, 2016, but the hearing was continued due 

to a Hearing Panel Subcommittee (hereinafter "HPS") member being unable to attend due to a family 

emergency that occurred the morning of the hearing. The matter then proceeded to hearing in 

Charleston, West Virginia, on July 20, 2016. Respondent appeared pro se. Jessica H. Donahue 

Rhodes, Lawyer Disciplinary Counsel, appeared on behalf ofthe ODC. The HPS, comprised ofKelly 

D. Ambrose, Esquire, Chairperson; Rhonda L. Miller Harsh, Esquire; and Mrs. Priscilla M. Haden, 

Layperson, presided over the proceedings. The HPS heard testimony from Adriana Marshall, 

Redonna Thompson, Dana Eddy, and Respondent. In addition, ODC Exhibits 1-33, with Exhibit 31 

under seal, Respondent's Exhibits 1-8, and Joint Exhibit 1 were admitted into evidence. 
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On or about September 19, 2016, ODC filed "Disciplinary Counsel's Proposed Findings of 

Fact, 	 Conclusions of Law and Recommended Sanctions." The ODC made the following 

recommendations as to the appropriate sanction: 

A. 	 That Respondent should be suspended from the practice oflaw in West Virginia for 

a period of eighteen (18) months; 

B. 	 That Respondent should be required to attend an additional nine (9) hours of CLE 

with six (6) hours in office procedures and/or office management and an additional 

three (3) hours in ethics; 

C. 	 That upon being suspended, Respondent should comply with Rule 3.28 ofthe Rules 

of Lawyer Disciplinary Procedure; 

D. 	 That Respondent be required to petition for reinstatement pursuant to Rule 3.321 of 

the Rules of Lawyer Disciplinary Procedure; and 

E. 	 That Respondent be ordered to pay the costs of these proceedings pursuant to Rule 

3.15 of the Rules of Lawyer Disciplinary Procedure. 

Also, on or about September 19,2016, Respondent filed "Respondent's Proposed Findings ofFact, 

Conclusions of Law, and Recommended Sanctions." Respondent recommended that he be 

admonished or reprimanded, based upon his failure to communicate with his clients. 

On or about November 18, 2016, the HPS issued its decision in this matter and filed with the 

Supreme Court its "Report of the Hearing Panel Subcommittee" (hereinafter "Report"). The HPS 

properly found that the evidence established that Respondent violated Rules 1.3, l.4(a)( 1), 1.4( a )(3), 

I Disciplinary mistakenly referred to Rule 3.29 in her Proposed Findings ofFact and Conclusions 
of Law. The correct rule is Rule 3.32 of the Rules ofLawyer Disciplinary Procedure which states forth the 
reinstatement procedure following suspension and the correct rule is reflected at the end of this brief. 
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1.4(b) , 1.15(a), 1.15(d), 1.15(t), 3.4(c), 8.l(b) and 8.4(d)2 of the Rules of Professional Conduct 

(hereinafter "RPC"). 

The HPS issued the following recommendation as the appropriate sanction: 

A. 	 That Respondent should be suspended from the practice oflaw in West Virginia for 

a period of ninety (90) days; 

B. 	 That Respondent should be required to attend an additional nine (9) hours of CLE 

with six (6) hours in office procedures and/or office management and an additional 

three (3) hours in ethics; 

c. 	 That upon being suspended, Respondent should comply with Rule 3.28 ofthe Rules 

of Lawyer Disciplinary Procedure; 

D. 	 That Respondent be required to petition for reinstatement pursuant to Rule 3.323 of 

the Rules of Lawyer Disciplinary Procedure; 

E. 	 That Respondent be supervised by another attorney approved by ODC for a period 

of one year; and 

F. 	 That Respondent be ordered to pay the costs of these proceedings pursuant to Rule 

3.15 of the Rules of Lawyer Disciplinary Procedure. 

Thereafter, on November 22, 2016, Respondent filed his objection to the sanction 

recommended in the Report.4 

2 The violations of Rules 1.3, l.1S(a), 3.4(c), 8.1 (b), 8.4(c), and 8.4(d) occurred before January 1, 
201S, they would fall under the old RPC. Because the violations of 1.4(a)(l), 1.4(a)(3), 1.4(b), I.IS(d), 
1.1S(f), and 8.1(b) occurred after January 1, 2015, they would fall under the amended RPC, which became 
effective on January 1,2015. 

3 The HPS also mistakenly referred to Rule 3.29 instead ofRule 3.32 as indicated in footnote 1. 

4 The certificate ofservice on "Respondent's Objection to Report ofHearing Panel Subcommittee" 
is dated November 16,2016, which is prior to the date ofthe Report filed by the HPS on November 18,2016. 
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B. FINDINGS OF FACT 

Respondent is a lawyer practicing in Bluefield, which is located in Mercer County, West 

Virginia. Respondent, having passed the bar exam, was admitted to The West Virginia State Bar on 

October 6, 2005. ODC Ex. 9, Bates No. 47. As such, Respondent is subject to the disciplinary 

jurisdiction of this Supreme Court and its properly constituted Lawyer Disciplinary Board. 

1. Count I - I.D. No. 14-05-474 - Complaint ofthe ODC 

On or about December 12, 2013, the Circuit Court ofMercer County, West Virginia entered 

an Order that terminated the parental, custodial, and guardianship rights ofa mother for her three (3) 

children inRe: J.W., K.W., & J.W., Mercer County Case Nos. I1-JA-218, 219, & 220. ODC Ex. 4, 

Bates No. 28. Respondent represented the three (3) children as guardian ad litem throughout the 

abuse and neglect case. Id. The mother had an abuse and neglect petition filed against her after she 

had spent her family's financial resources on illegal drugs and her substance abuse problems 

impaired her ability to properly care for her children. Id. The mother had been granted a post

adjudicatory period of improvement to deal with her substance abuse issues, but she began using 

illegal substances again. ODC Ex. 4, Bates Nos. 28-29., 

On or about February 10,2014, the mother filed an appeal of the December 12,2013 Order 

inRe: J.W., K.W., & J.W., Mercer County Case Nos. II-JA-218, 219, & 220 to this Supreme Court, 

Supreme Court No. 14-0118. ODC Ex. 1, Bates Nos. 11-12. On or about July 7, 2014, the appeal 

was perfected. ODC Ex. 1, Bates No.7. On or about July 8, 2014, this Supreme Court entered an 

Order which set forth the deadline for filing the briefs or summary responses by the other parties in 

the matter on or before August 7, 2014. Id. Respondent failed to file a brief as a guardian ad litem. 

ODC Ex. 1, Bates No. 1. 
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After August 7, 2014, but before August 25, 2014, the Supreme Court Clerk's office 

contacted Respondent about the failure to file a brief. Respondent told the Clerk's office that he 

would file the brief by August 18, 2014. Id. Respondent offered no explanation as to why his brief 

had not been filed. Tr. 42. Respondent, again, failed to file a brief by the promised deadline. Id. On 

or about August 25,2014, this Court entered a Notice ofIntent to Sanction and Amended Scheduling 

Order that directed Respondent to file the brief or summary response, as the guardian ad litem, on 

or before August 29, 2014. ODC Ex. 1, Bates No.5. Respondent failed to respond to the Notice and 

failed to file a brief or summary response by the third deadline. ODC Ex. 1, Bates No.1. 

On or about September 3, 2014, this Supreme Court issued a Rule to Show Cause for 

Contempt against Respondent and directed that Respondent be referred to the ODC. ODe Ex. 4, 

Bates Nos. 21-22. On or about September 5, 2014, Respondent filed a summary response. ODC Ex. 

4, Bates Nos. 24-27. The summary response was just over one (1) page in length. Id. Also, on or 

about September 5,2014, this Supreme Court entered an Order dismissing the Rule to Show Cause 

due to Respondent filing the summary response. ODC Ex. 4, Bates No. 23. 

On or about September 8, 2014, the ODC opened a complaint in its own name against 

Respondent based upon the referral from this Supreme Court. ODC Ex. 1,2. On or about September 

22,2014, this Supreme Court filed a Memorandum Decision in Supreme Court Case No. 14-0118 

(Mercer County ll-JA-218, I1-JA-219 & I1-JA-220), in which it affirmed the Mercer County 

Circuit Court's December 12, 2013 Order which terminated the parental, custodial, and guardianship 

rights of the mother for her three (3) children. ODC Ex. 4, Bates No. 28-31. 

On or about October 3, 2014, the Respondent filed a response to the complaint. ODC Ex. 3. 

He admitted that there was a "great delay" in getting the summary response ofthe guardian ad litem 
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filed in the case. ODC Ex. 3, Bates No. 17. Respondent denied that he intentionally failed to act with 

diligence in filing the summary response. Id. Respondent stated that he was experiencing several 

medical issues when the appeal was pending before this Court. Id. Respondent said that he needed 

between ten (10) to sixteen (16) hours of sleep every day due to the medical issue. Id. Respondent 

stated that his physician diagnosed his medical condition by late July of 2014. Id. Respondent then 

had to have two (2) minor surgical procedures that were unrelated to his medical condition. Id. Itwas 

after Respondent recovered from the two (2) surgeries that he was able to submit the summary 

response to this Supreme Court. Id. Respondent indicated at his hearing he did not tell this Supreme 

Court ofhis medical issues due to a previous bad experience with another judge where he believed 

it was irrelevant. Tr. 160. 

On or about October 8, 2014, Disciplinary Counsel sent a letter to Respondent wherein he 

was asked to address whether he informed the Supreme Court of his medical issues. ODC Ex. 5. 

Disciplinary Counsel also noted that Respondent had previously asserted in past disciplinary cases 

that he was reviewing office procedures with his staff and making changes so as not to miss a 

deadline.5 Id. Disciplinary Counsel inquired as to what changes Respondent made to his office 

procedures. Id. Respondent was asked to provide a response within 20 days of receipt of the letter. 

5 As reflected in a Chief Lawyer Disciplinary Counsel Closing dated January 26, 2012, in I.D. No. 
10-02-441, Respondent asserted that "he had taken steps in his office regarding the scheduling of deadlines 
for filing motions in order to prevent" such from happening again. ODC Ex. 32, Bates Nos. 617-620. That 
case dealt with allegations ofRespondent failing to respond to communication from his client and failing to 
meet the deadline to file a Motion for Reconsideration for his client. ODC Ex. 32, Bates Nos. 617-618. In 
an Investigative Panel Closing dated October 31,2013, in I.D. No. 12-05-464, Respondent also asserted that 
he "needed to make changes to how he runs his office which includes returning telephone calls in a 
reasonable time." ODC Ex. 32, Bates Nos. 635-639, 638. That case dealt with Respondent failing to 
diligently handle a client's case and failing to property communicate with a client. ODC Ex. 32, Bates No. 
635. Respondent was warned in that case about future violations of Rules 1.3 and 1.4 dealing with lack of 
diligence and failure to communicate, along with future violations of Rule 8.1 (b) dealing with failure to 
timely respond to ethics complaints. ODC Ex. 32, Bates Nos. 638-639. 
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Id. Respondent failed to respond. On or about November 6, 2014, another letter was sent to 

Respondent by certified and regular mail asking him the same questions from the October 8, 2014 

letter, and he was directed to respond by November 17, 2014. ODC Ex. 6. 

On or about November 18, 2014, Disciplinary Counsel received a letter from Respondent 

dated November 14,2014. ODC Ex. 7. Respondent stated that he did not inform the Supreme Court 

of his medical issues because ofhis "experience [that] an attorney's personal medical issues are not 

of concern to a Court." ODC Ex. 7, Bates No. 37. Respondent acknowledged that he should have, 

"at a minimum moved the Supreme Court for an extension of time." ODC Ex. 7, Bates No. 38. 

Respondent said that he would do so in the future if such a situation arose again. Id. As to changes 

to office procedures, Respondent stated that he did make changes to reduce issues regarding 

deadlines and returning client telephone calls. Id. However, Respondent's two (2) assistants left his 

office for employment elsewhere. Id. Respondent had to take time to hire a new assistant and 

additional time was needed to train the new assistant with the office procedures. Id. Respondent said 

that he was resigning as Mental Hygiene Commissioner for the Ninth Judicial Circuit and would stop 

taking criminal appointments for the Tenth Judicial Circuit to reduce his workload. Id. 

On or about September 23,2015, Respondent appeared for a sworn statement at the ODC. 

ODC Ex. 9. Respondent stated that "the chances of - the chances of the judge's decision getting 

reversed were - are almost non - nonexistent, but you are correct in that the children's voice was 

heard, but it was heard very delayed. And that was-Imean and I'll admit to fault on that." ODC Ex. 

9, Bates No. 69. Further, he testified that he had no other issues before the Supreme Court regarding 

late filings in the several cases that were before the Supreme Court since the issue with the Rule to 

Show Cause. ODC Ex. 9, Bates No. 73. 
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2. Count II - I.D. No. 15-05-135 - Complaint of Dana F. Eddy, Esquire 

Dana F. Eddy, Esquire, is the Executive Director ofthe Public Defender Services (hereinafter 

"PDS"). ODe Ex. 10, Bates No. 123. PDS oversees the process for payment of court appointed 

attorneys and has voucher forms for the attorneys to use, which include an affirmation that the 

information is "true and correct." Id., ODe Ex. 10, Bates No. 125. There was also an information 

page that provides details about the underlying proceeding, the fee claimed, and the expense claimed. 

ODe Ex. 10, Bates No. 125. On or about April 1, 2014, PDS mandated that all attorneys use the 

agency's online voucher system to prepare vouchers. Id. In this new process, the voucher was 

electronically prepared by the attorney, and a hard copy would be printed off and presented to the 

court for adjustments and signature. Id. The voucher should then be electronically submitted to the 

agency, and the agency awaits a printed voucher from the court with an order approving the payment. 

Id. Once both are received, then they are compared. Id. The billing system can compare the online 

submissions and earmark those which indicate concerns, for example, whether an attorney billed for 

more than eight (8) hours for a single day. Id. During an audit ofthose billing reports in which PDS 

requested the identity of attorneys who billed twenty-four (24) hours or more in a single day, 

Respondent was identified as one who did. ODe Ex. 10, Bates No. 126, Tr. 55. Respondent was 

placed on a "watch list." Tr. 59-60. A second audit of Respondent generated a report ofdays billed 

in excess of fifteen (15) hours a day yielded thirty-one (31) days. Tr. 56. 

As a result, on or about November 26, 2014, Mr. Eddy sent a letter to Respondent. ODe Ex. 

10, Bates Nos. 137-142. The letter stated that: 

[s]ince the date of January 21, 2014, you are reported to have exceeded fifteen (15) 
hours of billing on thirty-one (31) dates. You exceeded twenty-four (24) hours of 
billing on two (2) of those dates. You had an additional four (4) dates on which your 
total billing was equal to, or in excess of, twenty-three (23) hours. 
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ODe Ex. 10, Bates No. 137. The letter also indicated that there was a perception that Respondent 

was billing the same round trip to courthouses on several different vouchers, and that he was billing 

for staff members' time as his own. ODe Ex. 10, Bates No. 140. In addition, there was an 

appearance that Respondent was billing for value rather than actual time, which is the statutory 

requirement. ODe Ex. 10, Bates No. 127. The letter asked Respondent to insert the actual time for 

his services so it could be determined what, for example, he was doing at 11 :00 pm on fifteen (15) 

of the days reviewed, or at 3:00 am on four (4) separate days. ODe Ex. 10, Bates No. 141-142. 

Respondent was asked to contact PDS to further discuss the matter. ODe Ex. 10, Bates No. 142. 

Respondent failed to respond to this letter. 

On or about February 13, 2015, additional correspondence was sent by Mr. Eddy to 

Respondent about his failure to respond to the November 26, 2014 letter. ODe Ex. 10, Bates No. 

144. Respondent was asked to schedule a face to face meeting by February 23,2015. Id. On or about 

February 23, 2015, Respondent sent a letter to Mr. Eddy. ODe Ex. 13, Bates No. 304-306. 

Respondent apologized for his delay in responding to the November 26, 2014 letter. ODe Ex. l3, 

Bates No. 304. Respondent also explained part of the confusion in his billing was that he had two 

(2) other attorneys working in his office from December 1, 20136 until March 21, 2014. Id. 

Respondent indicated that he had signed off on all of the vouchers, even if the other attorneys 

worked on the cases, because the other attorneys worked for him as staff. Id. Respondent admitted 

in doing so, he made a mistake. Id. Respondent indicated that it was "logical to conclude that the 

billing in excess oftwenty-tbree (23) hours was, most likely, the result ofmyself and the two other 

attorneys working as well." Id. Respondent wanted a summary ofthe services billed to PDS on each 

6 Respondent actually wrote December 1, 2014, but that was obviously a mistake. 
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ofthe days in question to figure out exactly what occurred on those dates. ODe Ex. 13, Bates Nos. 

304-305. This request confirmed PDS' concern that Respondent was not keeping time in the detailed 

manner required by statute. Mr. Eddy stated, " ... that was the most frustrating part for us. The statute 

requires the attorney to maintain detailed and accurate time records. And what he was really saying 

was I need you to provide me with records so I can figure out what it was I did." Tr. 68. Respondent 

acknowledged, because of these billing issues, he has since acquired a new billing program to keep 

more accurate records ofthe services he provides to clients. ODe Ex. 13, Bates No. 305, Tr. 179-80. 

Respondent also contended that there had been occasions where he made four (4) trips to the 

courthouse in one day, and he makes trips to the jail in the evenings or the weekends to visit with 

clients. Id. Respondent acknowledged that he had two hundred and twelve (212) open cases at the 

end of January of2015, and only five (5) of them were retained cases. Id. 

During his testimony, Mr. Eddy indicated Respondent billed more than Two Thousand Two 

Hundred (2,200) hours each year for the past four (4) or five (5) years, which would be seen as an 

"extraordinary" year for any attorney, much less one who indicated ninety (90) percent of his cases 

are court appointed. Tr. 69. This admission was especially troubling for the HPS considering the 

much reduced rate at which attorneys in the court appointment system are paid. According to Mr. 

Eddy, Respondent was making over $100,000 yearly for his court appointed cases at a $45/hour out 

of court time and $65/hour in court rate. Tr. 70. Respondent was additionally selling his vouchers 

to a finance company for 90% of their face value. Tr. 73-4. 

During the time frame from receiving the February 13,2015 correspondence, until he sent 

the February 23,2015 correspondence, Respondent spoke with Mr. Eddy on several occasions. ODe 

Ex. 10, Bates No. 127. Respondent admitted that the services on his voucher included the work of 
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other attorneys. Id. In support of this position, Respondent was asked to bring documentation to 

corroborate his billing activities to a conference set for March 6,2014. Id. Mr. Eddy had to cancel 

the conference due to a snowstorm and left a voicemail to reschedule for Respondent at 

Respondent's office. Id. When Respondent called to reschedule, he indicated he would send agency 

records to clarify his billing. Id. PDS never received any records from Respondent. Id. 

From the latter part of February of 2015 to the early part of March of 2015, PDS made 

numerous telephone calls to Respondent's office to resched~le this meeting without any response 

from Respondent. Id. Messages were left by PDS asking Respondent to contact the office to 

reschedule the conference. Id. Respondent did not respond to the messages. 

On or about March 27,2015, Mr. Eddy filed a complaint with the ODe. ODe Ex. 10. Mr. 

Eddy indicated the complaint was filed only because Respondent had been unresponsive to his office 

in his numerous attempts to resolve this matter. Tr. 72, 78. By letter dated March 30, 2015, the 

complaint against Respondent was opened and Respondent was asked to respond within twenty (20) 

days of receipt of the letter. ODe Ex. 11. Respondent failed to respond to the complaint. 

On or about April 23, 2015, Respondent sent a letter to Mr. Eddy which provided an analysis 

of the billing for April 18,2014. ODe Ex. 13, Bates Nos. 307-327. Respondent said that he had 

nineteen (19) hearings scheduled for that day, in front of three (3) different judges. ODe Ex. 13, 

Bates No. 308. Another attorney working in his office, Elizabeth A. French, Esquire, also had three 

(3) hearings on that day. Id. 

On or about April 27, 2015, another letter was sent to Respondent by certified and regular 

mail asking him to respond to the complaint by May 7, 2015. ODe Ex. 12. Respondent filed a 

response on or about May 6, 2015. ODe Ex. 13. Respondent admitted that he received the 
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November 26, 2014 letter from Mr. Eddy. ODe Ex. 13, Bates No. 299. Respondent further indicated 

that he had modified the billing documentation process in his office so he could more accurately 

track the amount ofhours he billed for services per day. Id. Respondent further explained that he had 

two (2) other attorneys working in his office, and he had signed the vouchers for them as if he had 

completed the work in the cases because they were staff in his office. ODe Ex. 13, Bates No. 300. 

Respondent admitted that it was a mistake on his part to submit those vouchers in that manner. Id. 

Respondent stated that he had requested PDS provide him with summaries ofthe days with excess 

hours to analyze those days, and he had received two (2) of the three (3) days. Id. Respondent 

explained that he had a meeting with Mr. Eddy on April 15,2015. Id. Respondent also said that 

ninety percent (90%) ofhis cases were court appointed and he worked outside normal working hours 

to handle his cases. ODe Ex. 13, Bates No. 302. 

On or about May 9,2015, Respondent sent a letter to Mr. Eddy which provided an analysis 

of his billing for April 17, 2014, based upon his review of the calendar for the day, client files, and 

the report provided by the PDS. ODe Ex. 14, 15. Respondent contended other attorneys were 

working in his office during that time and provided services to clients, along with Respondent. ODe 

Ex. 14, Bates No. 328, ODe Ex. 15, Bates No. 340. 

Mr. Eddy filed a reply to ODe on or about May 22, 2015. ODe Ex. 16. Mr. Eddy stated that 

PDS and Respondent had entered into a Conciliatory Agreement regarding the issues that arose with 

respect to Respondent's vouchers for payment. ODe Ex. 16, Bates No. 349. Mr. Eddy did not 

receive Respondent's February 23, 2015 letter, but Respondent was able to show that the fax 

transmission was confirmed. Id. Mr. Eddy indicated that ifhe had received that faxed letter, then he 

would not have filed the complaint with ODe. Id. Mr. Eddy contended because Respondent had to 
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request documentation from the PDS so he could figure out his billing, Respondent was apparently 

not in compliance with PDS's requirement that attorneys maintain their own detailed and accurate 

records of time expended on behalfof eligible clients. ODe Ex. 16, Bates No. 350. Mr. Eddy said 

that Respondent had produced documentation showing that he was making efforts to improve his 

record keeping. Id. Mr. Eddy stated that PDS had confirmed Respondent was in court until 7:30 pm 

and had covered seventeen (17) hearings, all in the same day. Id. However, Respondent 

acknowledged that he overbilled by recording time for a hearing that was attended by another 

attorney. PDS felt certain, however, that Respondent billed for a round trip between his office and 

courthouse that was not made. Id. 

Respondent explained the other two (2) days where billing exceeded twenty-four (24) hours 

represented the services of the two (2) attorneys with whom he was associated. Id. Mr. Eddy stated 

that Respondent "candidly admitted that billing entries existed that were improperly submitted." Id. 

Mr. Eddy related that there are guidelines on PDS's website which indicate that Respondent should 

have submitted the other attorneys' time in a separate invoice attached to his voucher because he was 

the appointed counsel, not them. Id. Further, ifRespondent had contacted PDS about the issue at the 

time, PDS could have advised Respondent to note in "the explanation/description line ofhis Itemized 

Statement ofLegal Service the identity of the attorneys who performed the described legal task 

considering the attorneys were working in his office." Id. PDS should have been able to determine 

by reviewing the bill that the work was performed by counsel other than Respondent. ODe Ex. 16, 

Bates Nos. 350-351. While the billing was apparently not improper, PDS's requirement for record 

keeping is that information on the identity of the attorney should be included. ODe Ex. 16, Bates 

No. 351. 
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Respondent's affirmation, by signing the vouchers, verified that the information contained 

in the voucher and the attachments was correct. Id. Mr. Eddy opined "this is primarily a technical 

violation ifthe services were actually performed because compensation for the services would have 

been proper." Id. Mr. Eddy acknowledged, after a review ofthe records and speaking to Respondent, 

that PDS does not believe that Respondent improperly billed staff time as attorney time. Id. While 

there was initially a concern that Respondent was duplicating much ofhis billing, PDS now believes 

that there were some duplications, but the infrequency suggests that it was inadvertent rather than 

deliberate. Id. Mr. Eddy said that PDS "did confirm that overbilling occurred," but ''the overbilling 

[was] attributed to [Respondent's] failure to maintain a detailed and accurate record ofthe time that 

was expended in the representation ofindigent client." Id. To conclude this matter, PDS entered into 

a Conciliation Agreement with Respondent wherein Respondent would make restitution for 

duplicative billing of Seven Hundred Twenty-Seven Dollars and Eighty Cents ($727.80). Id. 

Respondent further agreed to a reduction in vouchers presently held by PDS to compensate for the 

overbilling. This number was arrived at from a sampling of the vouchers for a total of Fifteen 

Thousand Five Hundred Forty-Four Dollars and Sixty-Four Cents ($15,544.64). Id. 

Respondent additionally agreed to implement a timekeeping system to track billable time on 

a contemporaneous basis, to tabulate cumulative billing on a daily basis, to allow PDS to audit his 

office, and to provide any information requested by PDS as deemed necessary. ODC Ex. 16, Bates 

No. 352. In closure, Mr. Eddy said that PDS: 

... does not believe [Respondent] has engaged in any deceptive practices. 
[PDS] does believe [Respondent's] past practices did not comport with the 
statutory requirement that he maintain detailed and accurate records of his 
time. [PDS] believes [Respondent] is sincerely making an effort to come into 
compliance with the statutory requirement. [PDS] confirms, however, that the 
failure to maintain the detailed and accurate records did result in overbilling 
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on some vouchers which were submitted to the Court and [PDS] for approval 
and payment. However, [Respondent] has agreed to both restitution and 
compensation for this overbilling. 

On or about September 23,2015, Respondent appeared for a sworn statement at the ODC. 

ODC Ex. 9. Respondent stated that he now has a new system to keep track of the information for 

court appointed cases. ODC Ex. 9, Bates Nos. 87-89. Respondent also provided a copy of the 

Conciliation Agreement between him and PDS, signed on May 21,2015. ODC Ex. 17. The 

Agreement noted that the Seven Hundred Twenty-Seven Dollars and Eighty Cents ($727.80) of 

restitution was to be paid within one (1) calendar month from the date first set forth in the 

Conciliation Agreement, and Respondent was to provide certification to PDS that he has read the 

provisions ofthe Governing Act and has reviewed the material regarding the preparation ofvouchers 

that is set forth on PDS' website within thirty (30) calendar days. ODC Ex. 17, Bates No. 359, ODC 

Ex. 17, Bates No. 361. Respondent admitted that he missed the date to pay the Seven Hundred 

Twenty-Seven Dollars and Eighty Cents ($727.80), but that he was going to pay it by October 31, 

2015. ODC Ex. 9, Bates No. 101. Respondent said that he had sent in his verification that he read 

the statute and the PDS website. Id. The Conciliation Agreement also showed that Respondent 

agreed to a reduction of the vouchers presently held by PDS by one-fourth (1/4) ofthe total amount 

of each voucher. ODC Ex. 17, Bates No. 359. 

On or about September 24, 2015, Disciplinary Counsel sent a letter to Mr. Eddy for an 

explanation on how PDS came up with the amount ofFifteen Thousand Five Hundred Forty-Four 

Dollars and Sixty-Four Cents ($15,544.64) ofreduction to vouchers submitted by Respondent. ODC 

Ex. 18. By letter dated September 25, 2015, Mr. Eddy explained that PDS's online voucher 
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processing system was a fairly new development, and could generate a report ofRespondent' s billing 

from January of2014 until the present. ODC Ex. 19, Bates No. 382. However, billing prior to 

January of2014, would have to be entered "from each voucher onto spreadsheets, the review and 

analysis ofthe resulting information, and the compilation and analysis ofthe various vouchers which 

resulted in substantial billing on a particular date." ODC Ex. 19, Bates Nos. 382-383. From Mr. 

Eddy's experience, such an effort could take six (6) months to several years and require PDS to use 

temporary personnel to complete the task. ODC Ex. 19, Bates No. 383. Mr. Eddy said that it would 

take a "commitment ofsubstantial resources" from PDS. rd. Instead, PDS reviewed the report from 

the software system, and "intuits the percentage by which these more recent vouchers have been 

inflated either through improper billing procedures or impermissible value billing." rd. Using that 

percentage, the attorney's historical billing levels are reviewed. Mr. Eddy also related that there is 

an issue that most attorneys cannot pay the money, so PDS utilizes the resource which provides a 

likelihood of actual recovery, which is to offset the "amount that might be due and owing on court 

approved vouchers that [PDS] has processed but not yet submitted for payment." rd. Regarding 

Respondent, PDS felt that a twenty five percent (25%) reduction was appropriate. Id. The Fifteen 

Thousand Five Hundred Forty-Four Dollars and Sixty-Four Cents ($15,544.64) "was merely the 

product of the percentage of reduction that the agency felt was appropriate in [Respondent's] 

circumstances and the total amount ofunpaid vouchers that [Respondent] had with the agency." rd. 

By letter dated November 29, 2015, Respondent wrote to Mr. Eddy and enclosed a check for 

Seven Hundred Twenty-Seven Dollars and Eighty Cents ($727.80) for payment ofrestitution. ODC 

Ex. 20. Respondent also confirmed that he is using a cloud-based time keeping system called Clio. 

Id. 

AOO68143. WPD 16 

http:15,544.64


3. Count III - I.D. No. 15-05-250 - Complaint of Peggy J. Robinette 

On or about October 10,2014, Peggy J. Robinette hired Respondent to help her get her home 

and property back from her son, Gilbert Addair, who had transferred the property to himself with the 

use of a Power of Attorney. ODC Ex. 21, Bates No. 389. On or about October 15, 2014, Ms. 

Robinette paid Respondent One Thousand Five Hundred Dollars ($1,500.00) in money orders for 

his retainer. ODC Ex. 21, Bates No. 392. On or about January 19,2015, Respondent sent a letter to 

Gary [sic] Dwayne Addair about the fact that he had transferred property while serving as Ms. 

Robinette's power ofattorney. 0 DC Ex. 21, Bates No.3 93. The property transfer occurred when Ms. 

Robinette was in a nursing home. rd. 

On or about January 26,2015, Respondent sent a letter to Ms. Robinette noting he received 

a signature card from the January 19,2015 letter. ODC Ex. 21, Bates No. 394. Respondent related 

that he was waiting two (2) weeks from January 24,2015, to receive a response from Mr. Addair. 

Id. Respondent represented ifhe did not receive anything by February 7, 2015, he would file a civil 

complaint in the Circuit Court of McDowell County, West Virginia. rd. 

On or about June 8,2015, Ms. Robinette filed an ethics complaint against Respondent. ODC 

Ex. 21. Ms. Robinette said that Respondent would not answer or return her telephone calls. ODC 

Ex. 21, Bates No. 389. On or about June 15,2015, Disciplinary Counsel sent the complaint to 

Respondent asking for a response within twenty (20) days of the letter. ODC Ex. 22. Respondent 

failed to respond. 

On or about July 17,2015, Disciplinary Counsel sent another letter to Respondent, by regular 

and certified mail, asking Respondent to provide a response to the complaint by July 27, 2015. ODC 

Ex. 23. Respondent failed to respond to this second request. 
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On or about August 5, 2015, an Investigative Subpoena Duces Tecum was obtained for 

Respondent's appearance at the ODC on September 23, 2015, asking to bring with him all 

documents in his control regarding this matter and two (2) other complaints. ODC Ex. 8. On or about 

August 19,2015, Respondent was served with the subpoena. Id. On or about August 21, 2015, 

Respondent faxed and mailed his response to this complaint. ODC Ex. 24. 

On or about August 24,2015, the ODe received Respondent's original, verified response to 

the complaint. Id. Respondent admitted that he was retained by Ms. Robinette regarding a deed for 

property that was transferred to her son. ODe Ex. 24, Bates No. 405. Respondent said that Ms. 

Robinette gave him the name Gary [sic] Dwayne Addair. Id. Further, Ms. Robinette stated that Mr. 

Addair had signed the deed at issue, which transferred property over to him, while Ms. Robinette 

was heavily medicated in a nursing home. Id. Respondent said that when he received the One 

Thousand Five Hundred Dollar ($1 ,500.00) retainer from Ms. Robinette, he drafted the January 19, 

2015 letter to Gary [sic] Addair. Id. Respondent stated that it was his intention to begin a civil action 

in McDowell County on the Robinette case, but because he had concurrent issues with the PDS, a 

murder trial, and his assistant quit, he did not. ODe Ex. 24, Bates Nos. 405-406. When the murder 

trial was over, and the issues with PDS were resolved, Respondent began working on Ms. 

Robinette's case. ODe Ex. 24, Bates No. 406. Respondent said that he received several telephone 

messages from Ms. Robinette, but he did not have an assistant at that time, so they went unanswered. 

Id. Respondent stated that he was able to speak with Ms. Robinette, and it was at that time that he 

was told by Ms. Robinette that her son's name was Gilbert Addair, not Gary Addair. Id. Respondent 

then began to research the matter to initiate a civil action to have the deed found invalid. Id. 

Respondent stated that he then discovered that the transfer of the property may have been to prevent 
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West Virginia Medicaid from placing a lien on the property or seizing the property because Medicaid 

paid for Ms. Robinette's nursing home care. Id. Also, in his opinion, the litigation would be lengthy 

and would cost more than the One Thousand Five Hundred Dollars ($1,500.00) that had been paid 

as a retainer. Id. Respondent further believed that he would have to take numerous depositions. Id. 

At that point, Respondent decided that he could not handle the matter for Ms. Robinette. Id. Having 

made this decision, Respondent said that "due to personal financial constraints [he] was unable to 

promptly refund [Ms.] Robinette's $1,500.00 retainer." Id. Respondent noted that even though he 

worked on Ms. Robinette's case, he was going to refund the full retainer. Id. Attached to the letter 

was a copy ofa cashier's check dated August 21,2015, for One Thousand Five Hundred Dollars 

($1,500.00) made payable to Ms. Robinette. ODC Ex. 24, Bates No. 409. 

On or about September 11, 2015, Respondent sent a letter to Disciplinary Counsel wherein 

he provided a copy of the return receipt from where Respondent mailed a copy ofhis response and 

the cashier's check to Ms. Robinette dated August 24, 2015. ODe Ex. 25. On or about September 

23,2015, Respondent appeared for a sworn statement at the ODC. ODC Ex. 9. During that sworn 

statement, Respondent said that he deposited the One Thousand Five Hundred Dollars ($1,500.00) 

into his "trust account." ODe Ex. 9, Bates No.1 03. This "trust" account was actually not a trust 

account. Tr. 201. Part ofthe delay in refunding the retainer was that he had pulled money out as he 

earned it in the case, which was around One Thousand Dollars ($1,000.00). ODe Ex. 9, Bates Nos. 

114-115. However, Respondent was providing a full refund ofthe retainer. Id. He also indicated that 

he communicated with Ms. Robinette at least every two (2) weeks, but she called his office every 

day. ODC Ex. 9, Bates No.1 04. Respondent said that he did not tell Ms. Robinette that he could not 

handle her case because the ethics complaint had been filed. ODe Ex. 9, Bates No. 114. While he 
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had not filed a termination letter, Respondent indicated that he would be sending one to Ms. 

Robinette, along with any information about a statute oflimitation. ODC Ex. 9, Bates No. 115. 

On or about September 24,2015, Respondent sent a letter to Disciplinary Counsel with a 

copy of the September 24, 2015 termination letter to Ms. Robinette. ODC Ex. 26. On or about 

September 24, 2015, a subpoena was obtained for Respondent's bank records regarding "any 

operating or trust account" from First Century Baruc ODC Ex. 27. On or about October 15, 2015, 

the ODCreceived Respondent's bank records. ODC Ex. 29. There were three (3) different accounts, 

numbers 1400023940, 1300002980, and 1300006587. ODC Ex. 29, Bates Nos. 424, 450,541. All 

three (3) accounts were entitled "Michael Cooke Attorney at Law." Id. No account was listed as an 

IOLTA account or client's trust account. Id. In account number 1300006587, a deposit of One 

Thousand Five Hundred Dollars ($1,500.00) was made on October 20, 2014. ODC Ex. 29, Bates No. 

569. By the end of October, 2014, the balance of this account was Six Hundred Thirty Dollars and 

Eight Cents ($630.08). ODC Ex. 29, Bates No. 570. Account Number 1300006587 had mUltiple 

deposits from Daniels Capital Inc., and wire transfers to account number 1300002980. ODC Ex. 29, 

Bates Nos. 541-570. Account number 1300002980 appears to be Respondent's operating account. 

ODC Ex. 29, Bates Nos. 450-458. Respondent admitted he did not hold Ms. Robinette's funds in 

a client trust account. Tr. 201. 

On or about October 19, 2015, Disciplinary Counsel contacted Anita Casey, Executive 

Director ofthe West Virginia State Bar, about whether Respondent had an IOLTA account through 

the State Bar. ODC Ex. 30. On or about October 23, 2015, Ms. Casey sent a letter indicating that 

Respondent had reported on September 1, 2015, that he did not have an IOL T A account. ODC Ex. 
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30. Respondent further indicated in his hearing testimony that he had never opened an IOL T A 

account. Tr. 198-199. 

C. CONCLUSIONS OF LAW 

The HPS made several conclusions of law as to violations ofRPC. The conclusions of law 

were based upon the record presented and are supported by the clear and convincing standard. 

For the conclusions of law dealing with Count I, the ODC complaint, the HPS found that 

Respondent failed to act with reasonable diligence by failing to timely file a summary response for 

three (3) children he represented as guardian ad litem in an abuse and neglect case in violation of 

Rule 1.3.7 It required a Rule to Show Cause to get Respondent to file the proper pleading. 

Respondent's conduct negatively affected the administration ofjustice in that case, in violation of 

Rule 8.4(d),8 in that case based upon the same misconduct. A violation of Rule 3.4(C)9 was found 

because Respondent failed to comply with this Honorable Court's Orders dated July 8, 2014, and 

August 25,2014, to file pleadings before this Court. In the investigation of Count I involving the 

7 The Supreme Court ofAppeals ofWest Virginia approved comprehensive amendments to the West 
Virginia RPC, which became effective on January 1,2015. This rule violation falls under the old RPC, which 
states as follows: 

Rule 1.3 Diligence. 
A lawyer shall act with reasonable diligence and promptness in representing a client. 

8 Respondent was found to have violated Rule 8.4( d) before the amendments to RPC became 
effective. 

Rule 8.4. Misconduct. 
It is' professional misconduct for a lawyer to: 

*** 
(d) engage in conduct that is prejudicial to the administration ofjustice; 

9 Respondent was found to have violated Rule 3.4(c) before the amendments to RPC became 
effective. 

Rule 3.4. Fairness to opposing party and counsel. 
A lawyer shall not: 
(c) knowingly disobey an obligation under the rules ofa tribunal except for an open refusal 

based on an assertion that no valid obligation exists. 
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complaint opened by ODC, Respondent was found to have violated Rule 8.1(b)IO for failure to 

respond to ODC's October 8, 2014 letter. 

Regarding Count II, the Dana R. Eddy complaint, a violation ofRule 8.1 (b)11 was found due 

to Respondent's failure to respond to ODC's March 30, 2015 letter. Rule 8.4(cy2 was found to be 

violated by the HPS due to Respondent's lack ofrecords to show the legal work he performed in the 

PDS cases and was found to be prejudicial to the administration ofjustice. 

Ms. Robinette, the Complainant in Count III, had suffered from a lack of communication by 

Respondent in violation ofRules 1.4(a)(l), 1.4(a)(3), and 1.4(b) I3 as found by the HPS. Respondent 

10 Respondent was found to have violated Rule 8.1(b) before the amendments to RPC became 
effective. 

Rule 8.1. Bar admission and disciplinary matters. 
[AJ lawyer in connection with ... a disciplinary matter, shall not: 

* * * 
(b) ... knowingly fail to respond to a lawful demand for information from an admission or 

disciplinary authority, except that this rule does not require disclosure of information otherwise 
protected by Rule 1.6. 

11 Respondent was found to have violated Rule 8.l(b) after the amendments to RPC became 
effective. 

Rule 8.1. Bar admission and disciplinary matters. 
[A] lawyer in connection with ... a disciplinary matter, shall not: 

* * * 
(b) ... knowingly fail to respond to a lawful demand for information from an admission or 

disciplinary authority, except that this rule does not require disclosure of information otherwise 
protected by Rule 1.6. 

12 The provisions of old Rule 8.4(d) are set forth in n. 5 supra. While the SOC alleged that 
Respondent violated old Rule 8.4(c) regarding Respondent engaging in dishonest, fraudulent, deceitful, or 
misrepresenting conduct, the HPS did not find that the sufficient evidence that Respondent violated that 
portion of the rule based in part on Mr. Eddy's testimony that Respondent "was a completely disorganized 
individual and he's just simply failed to comply at all with the statute as opposed to doing it for a nefarious 
purpose." Tr. 130. ODC does not disagree with the conclusion of the HPS. 

13 Respondent was found to have violated Rule 1.4 after the amendments to RPC became effective. 
Rule 1.4 Communication. 

(a) A lawyer shall: 
(1) promptly inform the client of any decision or circumstance with respect to which the 

client's informed consent, as defined in Rule 1.0( e), is required by these Rules; 
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did not place retainer funds paid by Ms. Robinette in a client's trust account or in an IOLTA account 

in violation ofRules 1.15( a) and 1.15( d).14 Also, Respondent failed to promptly refund or deliver the 

refund of the retainer funds to Ms. Robinette in violation of Rule 1.15( d). 15 

* * * 
(3) keep the client reasonably informed about the status of the matter; 

*** 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client 

to make informed decisions regarding the representation. 

14 Respondent was found to have violated Rule l.1S(a) before the amendments to RPC became 
effective. 

Rule 1.15. Safekeeping property. 
(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession 

in connection with a representation separate from the lawyer's own property. Funds shall be kept in 
a separate account designated as a "client's trust account" in an institution wliose accounts are 
federally insured and maintained in the state where the lawyer's office is situated, or in a separate 
account elsewhere with the consent of the client or third person. Other property shall be identified 
as such and appropriately safeguarded. Complete records of such account funds and other property 
shall be kept by the lawyer and shall be preserved for a period of five years after termination ofthe 
representation. 

* * * 
(d) IOLTA (Interest on Lawyers Trust Accounts). A lawyer who receives client funds that 

are nominal in amount or are expected to be held for a brief period shall establish and maintain a 
pooled, interest or dividend-bearing account for the deposit of such funds at an eligible financial 
institution which carries federal deposit insurance, in compliance with the following provisions: . 

" 
ODC notes that the HPS found a violation ofamended Rule 1.15(f) that deals with IOLTA accounts 

as alleged in the SOC. However, that violation occurred prior to the amendments due to Ms. Robinette's 
payment of the retainer in October of 20 14 and would fall under old RPC Rule 1.15( d), which dealt with 
IOLTA accounts. ODC notes that the Barber Court found, however, that there was not a due process 
violation when a violation ofuncharged conduct was found when "it was related to or was within the scope 
of the conduct and rule violations specifically charged." Lawyer Disciplinarv Board v. Barber, 211 W.Va. 
358,365,566 S.E.2d 245, 252 (2002) quoting The Florida Bar v. Fredericks, 731 So.2d 1249 (Florida 1999). 

15 Respondent was found to have violated this rule after the amendments to the RPC became 
effective. 

Rule 1.15. Safekeeping property. 
(d) Upon receiving funds or other property in which a client or third person has an interest, 

a lawyer shall promptly notify the client or third person. Except as stated in this Rule or otherwise 
permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third 
person any funds or other property that the client or third person is entitled to receive and, upon 
request by the client or third person, shall promptly render a full accounting regarding such property. 
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II. SUMMARY OF ARGUMENT 


The HPS correctly found that Respondent committed multiple violations of the RPC. The 

HPS recommended that Respondent receive a ninety (90) day suspension. Respectfully, the ODC 

asserts that while there was no error in the HPS's findings of fact or conclusions of law, the ODC 

disagrees with the recommendation by the HPS as to sanction. The ODC asserts that the sanction 

proposed by the HPS is inadequate considering the clear and convincing evidence against 

Respondent. In ordering a stronger sanction in this lawyer disciplinary proceeding, this Honorable 

Court will be serving its goals ofprotecting the public, reassuring the public as to the reliability and 

integrity ofattorneys, and safeguarding the administration ofjustice; and not just as punishment to 

Respondent. See Lawyer Disciplinruy Board v. Taylor, 192 W.Va. 139,451 S.E.2d 440 (1994). 

III. STATEMENT REGARDING ORAL 
ARGUMENT AND DECISION 

Respondent filed an objection to the recommendation of the HPS pursuant to Rule 3.11 of 

the RLDP. Thereafter, pursuant to Rule 3.13 of the RLDP and pursuant to Rule 19 ofthe Rules of 

Appellate Procedure, this Honorable Court issued an Order on November 28,2016, which scheduled 

this matter for oral argument on March 8, 2017. 

IV. ARGUMENT 

A. STANDARD OF PROOF 

The charges against an attorney must be proven by clear and convincing evidence pursuant 

to Rule 3.7 of the RLDP. Syl. pt. 1, Lawyer Disciplinruy Board v. McGraw, 194 W. Va. 788, 461 

S.E.2d 850 (1995). Substantial deference is to be given to the Lawyer Disciplinary Board's findings 

of fact unless the findings are not supported by reliable, probative, and substantial evidence on the 

whole record. Id. at Syl. pt. 2. At the Supreme Court level, "[t]he burden is on the attorney at law to 
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show that the factual findings are not supported by reliable, probative, and substantial evidence on 

the whole adjudicatory record made before the [Board]." Committee on Legal Ethics v. McCorkle, 

192 W.Va. 286,290,452 S.E.2d 377, 381 (1994). 

In lawyer disciplinary matters, a de novo standard of review applies to questions of law, 

questions ofapplication ofthe law to the facts, and questions ofappropriate sanction to be imposed. 

Syl. Pt. 1, Roark v. Lawyer Disciplinary Board, 207 W. Va. 181,495 S.E.2d 552 (1997); McCorkle, 

at Syl. pt. 3. The Supreme Court gives respectful consideration to the Lawyer Disciplinary Board's 

recommendations as to questions of law and the appropriate sanction, while ultimately exercising 

its own independent judgment. McCorkle, 192 W. Va. at 290,452 S.E.2d at 381. The Supreme Court 

is the final arbiter of formal legal ethics charges and must make the ultimate decisions about public 
- -. - ----

reprimands, suspensions or annulments ofattorneys' licenses to practice law. Syl. pt. 3, Committee 

on Legal Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984); Syl. pt. 7, Committee on Legal 

Ethics v. Karl, 192 W.Va. 23, 449 S.E.2d 277 (1994). 

The evidence presented in this case satisfies the clear and convincing standard. The ODC 

asserts that the BPS's findings of fact in its Report are correct, sound, fully supported by reliable, 

probative, and substantial evidence on the whole adjudicatory record made before the BPS and, thus, 

should not be disturbed. The ODC asks that this Honorable Court, while giving respectful 

consideration to the HPS' s recommendation concerning questions of law and appropriate sanction, 

impose a stronger sanction upon Respondent in this matter due to his serious violations of RPC. 
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B. 	 ANALYSIS OF SANCTION UNDER RULE 3.16 OF THE 


RULES OF LAWYER DISCIPLINARY PROCEDURE 


Syllabus Point 4 of Office of Lawyer Disciplinary Counsel v. Jordan, 204 W.Va. 495, 513 

S.E.2d. 722 (1998) holds that Rule 3.16 ofthe Rules of Lawyer Disciplinary Procedure provides as 

follows: 

In imposing a sanction after a finding of lawyer misconduct, unless otherwise 
provided in these rules, the Court [West Virginia Supreme Court of Appeals] or 
Board [Lawyer Disciplinary Board] shall consider the following factors: (1) whether 
the lawyer has violated a duty owed to a client, to the public, to the legal system, or 
to the profession; (2) whether the lawyer acted intentionally, knowingly, or 
negligently; (3) the amount ofthe actual or potential injury caused by the lawyer's 
misconduct; and (4) the existence of any aggravating or mitigating factors. 

A review of the extensive record in this matter indicates that Respondent has transgressed 

all four (4) factors set forth in Jordan. 

1. 	Respondent violated duties to his clients, to the legal system 
and to the legal profession. 

In determining the nature of the ethical duty violated, the standards assume that the most 

important ethical duties are those obligations which a lawyer owes to clients. Lawyers owe duties 

ofloyalty, diligence, competence and honesty to their clients. Lawyers also owe duties to the legal 

system. Lawyers are officers of the court, and must abide by the rules of substance and procedure 

which shape the administration ofjustice. Lawyers must always operate within the bounds of the 

law, and cannot create or use false evidence, or engage in any other illegal or improper conduct. 

Finally, lawyers owe duties to the legal profession. Unlike the obligations mentioned above, these 

duties are not inherent in the relationship between the professional and the community. These duties 

do not concern the lawyer's basic responsibilities in representing clients, serving as an officer ofthe 

court, or maintaining the public trust, but include other duties relating to the profession. The 
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- - - -- -- - - - -- - ----- -----

evidence in this case establishes by clear and convincing proof that Respondent violated his duties 

owed to his client, to the legal system, and to the legal profession. 

Duties owed to a client include diligence in handling a matter. It is clear by the evidence in 

this matter that Respondent failed to be diligent in submitting a summary response for the three (3) 

children he represented in the abuse and neglect case, and such submission occurred only after this 

Court issued a show cause Order against Respondent. The children were part ofan abuse and neglect 

case, which was at the appeal stage after the termination of the parental rights of the parents who 

were found to have abused and/or neglected the three (3) children. There was testimony at the 

disciplinary hearing from Adriana Marshall, senior staff attorney with this Honorable Court, about 

this Court placing appeals in abuse and neglect cases on a fast track. Tr. 7. This is done in such cases 
~- -~~~~~~~~~~~~~~~~~~~~~-

because "they involve children and the permanency ofthe children is very important in these cases." 

Id. The HPS noted that Rule II(h) of the Rules of Appellate Procedure states that "[t]he guardian 

ad litem for any minor child in an abuse and neglect appeal must file a brief---or a summary response 

in an appropriate case-and ifargument is held the guardian must appear and present argument unless 

otherwise specifically ordered by the Court." Tr. 8. This change to the Rule was "because the 

guardian ad litem represents the voice of the children and it's very important for the Court to have 

that response, so that they can fully consider what's in the best interest of the child in every case." 

Id. Another employee of this Court, Redonna Thompson, Assistant Clerk for the Supreme Court, 

stated that this Court does not "want children laying in limbo forever and that's why everything is 

on such a time schedule at this time ..." Tr. 39. 

There are duties to the legal system, which include following orders issued by courts in this 

state and such includes this Honorable Court. Respondent was given additional time to correct his 
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failure to file a brief or summary response in the abuse and neglect case which had originally been 

due by August 7, 2014. Ms. Marshall provided testimony that this Court will follow up with 

attorneys as to why deadlines were missed and will make arrangements for the pleading to be filed 

as soon as possible. Tr. 13. When Respondent missed the original deadline, Ms. Thompson 

telephoned Respondent about the missed deadline, and he provided no excuse for the failure, but 

indicated that he would file the pleading by August 18,2014. Tr. 36-37. Respondent failed to file 

the pleading by August 18,2014, and, on August 25,2014, this Court had to issue a Notice ofIntent 

to Sanction and an amended scheduling order which provided the new date to file the pleading on 

August 29, 2014. 'ODC Ex. 1, Bates No.5. Even after this Court issued the Notice of Intent to 

Sanction, Respondent still failed to timely file a pleading on behalf ofhis clients. This Court issued 

a Rule to Show Cause in contempt against Respondent on September 3,2014, after he again failed 

to file a pleading. ODC Ex. 1, Bates Nos. 3-4. Finally on September 5, 2014, Respondent filed a 

summary response, but it only contained one paragraph of substantive information. ODC Ex. 4, 

Bates Nos. 24-27, Tr. 239. The Rule to Show Cause then dismissed by this Court. ODC Ex. 4, Bates 

No. 23. Respondent disregarded not only his clients' interests in the case, but also this Court's 

Orders on two (2) occasions. 

The evidence is clear that this Court was delayed in issuing its final decision for the children 

in the abuse and neglect case due to Respondent's failure to meet his original filing deadline, and 

the two deadlines given later to Respondent. Such a delay affected permanency for the children 

because this Court could not enter a final decision in the case while waiting on Respondent to file 

the pleading as required by the rules and by Orders of this Court. While this Court affirmed the 

decision to terminate the parental rights of the parents of the children, if this Court had ruled the 
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opposite way, the possibility of the children being returned to their parents was present because 

Respondent failed to file the proper pleadings as required and ordered by this Court. This Court did 

issue the memorandum decision on September 22, 2014, which was less than a month after 

Respondent finally filed the summary response. ODC Ex. 4, Bates Nos. 28-31. Ms. Marshall testified 

that "abuse and neglect cases, since they are on such an expedited track, as soon as they become 

mature, the Court tries to consider them as promptly as possible." Tr. 17. Ms. Marshall and Ms. 

Thompson also testified that it was "very rare ..." for the Supreme Court to have to issue a Rule to 

Show Cause against attorneys. Tr. 24,43. Respondent placed his clients, who were three (3) yotmg 

children, in a position where their voice was not heard until this Court forced Respondent to do so. 

Another duty owed to clients is the duty to communicate and, in Ms. Robinette's case, 

Respondent failed in his duty to communicate and such was proven by the evidence. Respondent 

failed to inform Ms. Robinette that he could not find any legal ground regarding her case, until 

Disciplinary Counsel discussed the issue with him during a sworn statement about her case. ODC 

Ex. 9, Bates Nos. 114-115. Respondent neglected to discuss with Ms. Robinette any issues regarding 

the merits ofher case and failed to disclose his concerns for several months. Moreover, during those 

months, Respondent continued to hold the retainer money she provided to him in an account that was 

not a trust account as required by the RPC. Another duty owed to a client is a duty of loyalty to 

preserve client property. The retainer paid by Ms. Robinette was not returned to her until after she 

filed an ethics complaint against Respondent. Further, those funds should have been placed in a trust 

account that is designed to hold such funds and Respondent failed to protect those funds when he 

placed her funds iIi a non-trust account along with his own funds. As she as a client, Ms. Robinette 
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should have been able to rely on loyalty of Respondent to preserve her property which he failed to 

do. 

The legal system as a whole was also affected when Respondent did not keep or submit 

accurate and detailed billings to the PDS for payment. There is an expectation of honesty and 

integrity by attorneys, and Respondent failed in that by not keeping detailed records of services 

provided to his client. This failure required additional time and resources of the PDS to determine 

whether Respondent was submitting appropriate billings. When PDS attempted to contact 

Respondent about issues that arose regarding his billings, it took several attempts to obtain 

information from him to reconcile the billings. Respondent has a responsibility to be fiscally 

responsible and specifically accurate when he makes requests for payment from PDS, which is paid 

for and financially supported by our taxpayers and the judicial system. Tr. 94-95. 

The PDS system is set up by statute, which mandates compensation for "actual and necessary 

time" and allows the executive director to establish guidelines for submission ofthe vouchers. ODC 

Ex. 10, Bates Nos. 123-135. PDS has an expectation that attorneys will adhere to all rules, 

regulations and guidance provided for in this system. When there is a failure to do so, the results is 

a time consuming review ofrecords, along with the possibility ofattorneys being paid for vouchers 

that have not been earned. Respondent agreed to pay Seven Hundred Twenty-Seven Dollars and 

Eighty Cents ($727.80) for duplicate billing he submitted to the PDS. Tr. 75. Respondent also 

agreed to a withholding of twenty-five percent (25%) of his vouchers. Id. The testimony from the 

Executive Director, Mr. Eddy, indicated that while Respondent may have provided the services 

billed for in the vouchers, Mr. Eddy believed from his experience that Respondent was overcharging 

for the work that was performed. Tr. 81-82. An example pointed out by Mr. Eddy was 
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Respondent's claim that he reviewed thirty-seven (37) orders on one (1) day. While Respondent may 

have reviewed all of the listed orders, it appeared that he inflated the time he spent on each 

individual order because Respondent claimed he spent twelve (12) minutes on each individual order. 

Tr. 82. 

Respondent's misconduct affected the PDS as testified by Mr. Eddy. Mr. Eddy stated: 

It is a huge distraction to us. We are an agency with limited personnel, limited 
funding, and so every hour of effort that [they] have to put into making attorneys 
comply with the statute is an hour that [they] can't put into a seminar to train 
attorneys, it's an hour [they] can't put into preparation for [their] annual conference, 
it's an hour that [they] can't put into preparing a newsletter that summarizes Supreme 
Court cases. It is a huge undertaking to do these investigations and [he] know[ s] 
because [he has] done most of them personally, together with the staff that assists 
[him]. There are many other things [he would] rather be doing for panel attorneys 
than being the voucher police. And [they] basically are precluded from doing that 
-because-resourcesare-devoted-to this task. It's -frustrating forthimlbecauseihe-isj---· --
perceived by many panel attorneys out there as hunting them down, which is not what 
[he is] doing. [He] truly [is] trying to get them to a point where they can be paid at 
a higher rate, but until [he] can prove that the abuse in the system is gone, [he is] 
frustrated in an effort. The typical response when [he] go[es] to the Legislature and 
say, [he] would propose an increase in rate for these - a rate of compensation for 
these attorneys at $10, [his] most common response [he] get[s] back is they've 
already given themselves a raise through the overbilling and whatever. So it is just 
simply frustrating for us as an agency. 

Tr. 92-93. In order to avoid such problems in the future, PDS has expended additional funds to 

update the online system to have the attorneys to enter their specific time, such as 10:00 to 10:30, 

in order to ensure attorneys properly account for the time they submit to PDS for payment. Tr. 93

94. Such an update would allow PDS to easily determine what attorneys are doing for each minute 

ofwork that they submit for payment. Mr. Eddy testified that while the majority ofattorneys are in 

compliance and perform billing as mandated, the overbilling "casts a pall over the indigent defense 

work that shouldn't exist when it's not warranted by the greatest number of people that are 

performing the work, and it is clearly preventing them from being rewarded for the work by an 
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increase in the rates ofcompensation ..." Tr. 95. The duty to the legal system requires that attorneys 

abide by the rules of substance and procedure which shape the administration of justice. Lawyers 

must always operate within the bounds of the law, be aboveboard in issues of billing and 

representation, and should not engage in improper or questionable conduct. 

The legal profession is also owed a duty by lawyers. This duty obviously does not involve 

responsibilities to clients, service as an officer ofthe court, or maintaining public trust. This duty is 

related to the profession by making sure attorneys properly maintain the integrity ofthe profession. 

In this case, Respondent failed the legal profession by failing to respond to letters from Disciplinary 

Counsel on two occasions. 

2. Respondent acted intentionally, knowingly, and negligently. 

The most culpable mental state is that of intent, when the lawyer acts with the conscious 

objective or purpose to accomplish a particular result. The next most culpable mental state is that 

of knowledge, when the lawyer acts with conscious awareness of the nature or attendant 

circumstances of his conduct, both without the conscious objective or purpose to accomplish a 

particular result. The least culpable mental state is negligence, when a lawyer fails to be aware ofa 

substantial risk that circumstances exist or that a result will follow, which failure is a deviation from 

the standard ofcare that a reasonable lawyer would exercise in the situation. Respondent acted with 

different mental states in this matter. 

The HPS found that Respondent, as guardian ad litem in an abuse and neglect case, was 

aware of the deadline to file the pleading at the Supreme Court. Respondent was even contacted by 

employees at the Supreme Court about his failure to meet the original deadline, and Respondent 

indicated he would file the pleading in a few days without giving any indication as to why he missed 
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the original deadline. Respondent, again, failed to file the pleading or file a motion to extend the 

deadline. The Supreme Court issued a Rule to Show Cause in Contempt against Respondent in order 

to get him to file the pleading. When he finally filed the pleading for his child clients, it was just over 

one page in length. The HPS found such misconduct to be intentional. One reason was the testimony 

from Supreme Court employees that an extension for good cause would have been considered by the 

Supreme Court, but no such request was ever made by Respondent. Tr. 18-19, 44. Also, 

Respondent's claim of medical issues during that time frame was not supported by the limited 

evidence he provided as an excuse for not filing the pleading by the deadlines. 

The HPS also found that Respondent's failure to properly safeguard Ms. Robinette's funds 

was intentional. Respondent did not have a proper IOL TA account to hold such funds, and he 

admitted that he should have opened such an account when he began practicing law. Tr. 204. Ms. 

Robinette's funds were commingled with Respondent's own funds, which is a clear violation ofthe 

RPc. The misconduct involving the failure to communicate with Ms. Robinette and to promptly 

refund her funds was found by the HPS to be knowing. Respondent acknowledged his responsibility 

to discuss Ms. Robinette's case with her and he was aware of the need to return unused retainer 

funds. Respondent did not do either until Ms. Robinette filed an ethics complaint against 

Respondent. Additional misconduct found to be knowing was Respondent's failure to respond to 

letters from Disciplinary Counsel, as it took a second letter to get Respondent to file a response. 

Respondent's failure to submit the vouchers with true and accurate billing was found to be 

negligent. Mr. Eddy's testimony indicated his scrutiny of the billings from Respondent showed the 

errors in the vouchers were not intentional, but were due to lack of organization and failure to have 

a proper timekeeping system. Tr. 75. 
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3. There was injury and potential injury. 

Injury is harm to a client, the public, the legal system, or the profession which results from 

a lawyer's misconduct. The level of injury can range from "serious" injury to "little or no" injury. 

A reference to "injury" alone indicates any level ofinjury greater than "little or no" injury. "Potential 

injury" is the harm to a client, the public, the legal system or profession that is reasonably 

foreseeable at the time of the lawyer's misconduct, and which, but for some intervening factor or 

event, would probably have resulted from the lawyer's misconduct. 

The BPS found that the evidence and testimony given during the hearing supported the 

conclusion that injury had occurred in these three cases. The testimony from Ms. Marshall indicated 

that Respondent's misconduct affected the abuse and neglect case by delaying this Court's 

consideration ofthe matter and, further, such cases are given priority in order to obtain permanency 

for the children. Tr. 18,39. There was also additional work that Ms. Marshall had to perform on that 

case, which then affected other cases because of the extra work required due to Respondent's 

misconduct. Tr. 38. If the decision from this Court would have been to reunite the children with 

their mother, then there would have been a delay in such occurring because of Respondent's 

misconduct, which clearly falls under potential injury. 

The HPS then found that Respondent's misconduct in the way he submitted the vouchers to 

the PDS was haphazard and caused the PDS to expend resources through staff and other methods 

to scrutinize the vouchers from Respondent. This is injury to the PDS. The testimony from the 

hearing indicated that the legislature will not raise the payment rates to court appointed attorneys 

because of over inflated vouchers submitted by some attorneys. The Legislature notices when an 

attorney, like Respondent, makes over One Hundred Thousand Dollars ($100,000.00) a year from 
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vouchers submitted to the PDS and is used by the legislature as a way to oppose raising of legal 

rates. Tr. 70-71. Mr. Eddy provided testimony during the hearing that: 

the problem [PDS] facers] is that from the community's perspective, from the 

Legislature's prospective, whatever, the attorneys that do this work for the right 
reasons and the right motivation and who do the hard work are not getting the 

acknowledgment they deserve because there is clearly a problem ofoverpayment of 

other attorneys that are doing this work, and it makes it look as if the primary 
motivation is financial when it is not. .. It hurts [PDS] efforts to advance our mission 

to represent indigent clients to the fullest extent of our abilities. 

Ir. 98. It is Respondent's misconduct, through what Mr. Eddy described as ''value'' billing, along 

with other attorneys who engage in such misconduct, that has caused the PDS to expend an 

additional Eighty-Three Thousand Dollars ($83,000.00) on an online voucher system, the purpose 

ofwhich is to stop such "value" billing and to stop negative perception ofcourt appointed attorneys. 

Ir. 108-109. 

The HPS also found injury occurred to Ms. Robinette by Respondent holding her funds, not 

promptly returning them, and not communicating clearly about her case. There was also injury to Ms. 

Robinette because of Respondent's delay in speaking with her about the merits of her case. Ms. 

Robinette made attempts to communicate with Respondent several times, but Respondent did not 

respond in a reasonable manner. 16 Even after Respondent determined that he could no longer handle 

Ms. Robinette's case, he failed to inform her ofthe same and failed to promptly refund the funds she 

paid to him. One of the reasons Respondent did not return the funds was that he did not have the 

entire funds to return to her and needed additional time to return the retainer in full. 

16 Ms. Robinette did not testify during the hearing because she passed away prior to the hearing date. 
ODCEx.33. 
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4. There are two aggravating factors. 

Aggravating factors are considerations enumerated under Rule 3.16 of the Rules ofLawyer 

Disciplinary Procedure for the Court to examine when considering the imposition of sanctions. 

Elaborating on this rule, the Scott Court held "that aggravating factors in a lawyer disciplinary 

proceeding 'are any considerations, or factors that may justify an increase in the degree ofdiscipline 

to be imposed.'" Lawyer Disciplinary Board v. Scott, 213 W.Va. 209,216, 579 S.E. 2d 550,557 

(2003) quoting ABA Model Standards for Imposing Lawyer Sanctions, 9.21 (1992). The HPS found 

two aggravating factors present in this case, they were multiple offenses and the fact that Respondent 

has substantial experience in the practice oflaw. 

5. There are several mitigating factors. 

The Scott Court also adopted mitigating factors in a lawyer disciplinary proceeding and stated 

that mitigating factors "are any considerations or factors that may justify a reduction in the degree 

of discipline to be imposed." Lawyer DisciplinatyBoard v. Scott, 213 W.Va. 209, 216, 579 S.E.2d 

550,557 (2003). The HPS found several mitigating factors are present in this case. Those factors 

were 1) absence of a prior disciplinary record, 2) absence ofdishonest or selfish motive, 3) personal 

problems through physical illness, 4) timely good faith effort to make restitution or to rectify 

consequences of misconduct, and 5) imposition of other penalties or sanctions through the 

Conciliation Agreement with PDS. 

c. SANCTION 

Rule 3.15 of the RLDP provides that the following sanctions may be imposed m a 

disciplinary proceeding: (1) probation; (2) restitution; (3) limitation on the nature or extent offuture 
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practice; (4) supervised practice; (5) community service; (6) admonishment; (7) reprimand; (8) 

suspension; or (9) annulment. 

The Rules of Professional Conduct state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action. Syl. pt. 3, in part, Committee on Legal 

Ethics v. Tatterson. 173 W.Va. 613,319 S.E.2d 381 (1984), cited in Committee on Legal Ethics v. 

Morton. 186 W.Va. 43, 45, 410 S.E.2d 279, 281 (1991). The principle purpose of attorney 

disciplinary proceedings is to safeguard the public's interest in the administration ofjustice. Syl. pt. 

3, Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 359,326 S.E.2d 705 (1984); Syl. pt. 2, 

Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 101 (1999).. 

"In deciding on the appropriate disciplinary action for ethical violations, [the Supreme Court] 

must consider not only what steps would appropriately punish the respondent attorney, but also 

whether the discipline imposed is adequate to serve as an effective deterrent to other members ofthe 

Bar and at the same time restore public confidence in the ethical standards ofthe legal profession." 

Syl. pt. 2, Committee on Legal Ethics v. White, 189 W.Va. 135,428 S.E.2d 556 (1993); Syl. pt. 3, 

Committee on Legal Ethics v. Walker, 178 W.Va. 150,358 S.E.2d 234 (1987); Syl. pt. 5, Committee 

on Legal Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989); Syl. pt. 3, Lawyer Disciplinary 

Board v. Friend, 200 W.Va. 368,489 S.E.2d 750 (1997); and Syl. pt. 3, Lawyer Disciplinary Board 

v. Keenan, 208 W.Va. 645,542 S.E.2d 466 (2000). 

Respondent argued in his proposed findings to the HPS that he should be admonished or 

reprimanded for his misconduct. Such a sanction is insufficient and falls short ofthe stated goals of 

the disciplinary system. Disciplinary Counsel notes that a reprimand was issued in Lawyer 

Disciplinary Board v. Daniel R. Grindo, 231 W.Va. 365, 745 S.E.2d 256 (2013) for violations of 
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Rules 1.3, 3.2, and 3 A(c). In that case, the attorney had been found to have failed to timely perfect 

appeals in two matters before this Honorable Court, one ofwhich involved a father in an abuse and 

neglect case. The HPS had originally recommended an admonishment, and this Court rejected that 

recommendation based upon "the fact that Mr. Orindo failed to respond to the deadlines and 

entreaties ofthis Court regarding the filing ofbriefs certainly weighs heavily against Mr. Orindo in 

determining his appropriate discipline." Lawyer Disciplinary Board v. Orindo, 231 W. Va. 365, 371, 

745 S.E.2d 256, 262 (2013). This Court then also stated that: 

this Court also must consider the large number of mitigating factors in this case, 
particularly the remedial measures taken by Mr. Orindo such as hiring another 
associate to assist in managing the responsibilities of his law practice and his 
employment of the services of a law office management expert. In addition, this 
Court takes special note of the fact that a serious medical issue involving a member 
of Mr. Orindo's family dominated a significant portion of Mr. Orindo's time and 
attention during the relevant time period. In light of these mitigating factors, this 
Court believes that suspending Mr. Orindo's license would be unduly severe. 

The Orindo case and Respondent's case are distinguishable. This is due to the specific facts 

of each case, and the mitigating factors present in each case. Respondent was the guardian ad litem 

for three young children; a nine year old, a seven year old, and a four year old. Respondent's clients 

were not in the position to assert any of their needs to the Court due to their age, and needed 

Respondent to perform as their counsel. This Honorable Court considers appeals in abuse and 

neglect case to be important, and such cases are considered on an expedited basis. See Rule 11 of 

the Rules ofAppellate Procedure and Rule 49 of the Rules ofAbuse and Neglect Procedure. There 

is a limited time frame to perfect appeals in abuse and neglect cases, some sixty (60) days after the 

Order is entered, as opposed to the four months given to other cases filed under Rule 5 ofthe Rules 

of Appellate Procedure. Based upon the testimony of both Ms. Marshall and Ms. Thompson, the 
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reason for the expediency of abuse and neglect cases is to achieve permanency for the children. Tr. 

7, 39. Respondent failed in his duty to his clients in a way that delayed the permanency for his 

clients, something this Court takes seriously due to the limited time frame on such cases. 

When looking at Rule 1 1 (h) of the Rules of Appellate Procedure, there is an explicit 

requirement that "[t]he guardian adlitem for any minor child involved in an abuse and neglect appeal 

must file a brief--or a summary response in an appropriate case-and if argument is held the 

guardian must appear and present argument unless otherwise specifically ordered by the Court." This 

Court requires the guardian ad litem to file pleadings in order for the voice of the children to be 

heard and considered by this Court. Because the role of guardian ad litem is so important, in this 

cases Respondent should be held to a higher standard than other attorneys. As pointed out in the 

.. hearing in this matter, Respondent is the only voice for the child in the Court system. Tr. 8. 

It is clear from the evidence in this case that Respondent failed to file a pleading as ordered 

by the scheduling order. This Court then telephoned Respondent regarding the failure to comply with 

the court Order and Respondent agreed to file the pleading within a few days, but he again failed to 

do so. This Court then had to issue a Rule to Show Cause to get Respondent to file a pleading. 

Further, Respondent provided no reason to this Court for his failure to comply with this Court's 

Order on two occasions. This Court has found in Busch that 

[i]f[the attorney's] actions were truly negligent and not intentional, he had numerous 
opportunities to make amends. He made a conscious choice, however, to maintain 
his misrepresentations to the lower court. Significantly, even if [the attorney] truly 
believed he was being truthful during his prosecution of both the [criminal 
defendant's] cases, upon learning that he had misstated the evidence and provided 
inaccuracies to the court, [the attorney] could have taken reasonable steps to correct 
the same. He failed to do so. We agree with the Subcommittee's summation that [the 
attorney's] actions were intentional. 
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Lawyer Disciplinary Board v. Busch, 233 W. Va. 43, 54, 754 S.E.2d 729, 740 (2014). Further, the 

HPS found such failure to timely file the pleading, especially after being given additional time to file 

the pleading, was intentional on Respondent's part. Further, there was testimony at the hearing that 

it was rare for the Court to issue a Rule to Show Cause. Tr. 24,43. 

Disciplinary Counsel notes that abuse and neglect cases are considered very important by this 

Court. This is demonstrated in the case onn re Jeffrey R.L., 190 W. Va. 24,435 S.E.2d 162 (1993). 

The Court stated that: 

Each child in an abuse and neglect case is entitled to effective representation of 
counsel. To further that goal, W.Va. Code, 49-6-2(a) [1992] mandates that a child 
has a right to be represented by counsel in every stage of abuse and neglect 
proceedings. Furthermore, Rule XIII of the West Virginia Rules for Trial Courts of 
Record provides that a guardian ad litem shall make a full and independent 
investigation of the facts involved in the proceeding, and shall make his or her 
recommendations known to the court. Rule 1.3 of the West Virginia Rules of 
Professional Conduct, respectively, require an attorney to act with reasonable 
diligence and promptness in representing a client. The Guidelines for Guardians Ad 
Litem in Abuse and Neglect cases, are in harmony with the applicable provisions of 
the West Virginia Code, the West Virginia Rules for Trial Courts ofRecord, and the 
West Virginia Rules of Professional Conduct, and provide attorneys who serve as 
guardians ad litem with direction as to their duties in representing the best interests 
of the children for whom they are appointed. 

Syl. pt. 5, Id. at 26, 164. Even with the issuance of guidelines to help guardians in representing 

children, this Court as recently as 2015, has noted that there appears to be a pattern of misconduct 

by guardians ad litem in abuse and neglect matters. This Court stated that it: 

continues to observe an increasing pattern of inadequate and untimely filings made 
by guardians ad litem in abuse and neglect appeals. Although we decline to hold [the 
attorney] in contempt in the instant cases, we wish to re-emphasize how vitally 
important it is for guardians ad litem to comply with Rule 11 (h) of the Rules of 
Appellate Procedure and this Court's orders in a timely fashion so that abuse and 
neglect appeals can be promptly and efficiently resolved. Guardians ad litem must 
submit a response brief or summary response that specifically responds to each ofthe 
assignments of error raised on appeal. Also, if the appendix lacks documents from 
the record that are essential for the Court's review ofthe case, it is the guardian ad 
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litem's obligation to file a motion to supplement the appendix to ensure that the 
necessary parts of the record below are included on appeal. 

In re B.L., Nos. 14-0660, 14-0714 (W. Va. Supreme Ct., June 10,2015) (memorandum decision); 

2015 WL 3631681Y This Court has also provided resources, such as the West Virginia Judicial 

Benchbook for Child Abuse and Neglect Proceedings, to guardians ad litem to improve their 

representation. Further under West Virginia Code, W.Va. Code § 49-4-601(g), attorneys have to 

complete eight (8) hours of training every two (2) years to be eligible for appointment as guardians 

ad litem. There should be a message sent to attorneys by this Court that failing to follow through on 

ethical obligations by guardians ad liteml8 will result in consequences, and not just a Rule to Show 

Cause. In this case, Respondent should be suspended for his misconduct in failing to timely file a 

pleading on behalf of child clients. 

In another case, this Court dealt with an attorney who failed to appear at hearings and failed 

to follow orders from the circuit court about discovery issues. See Lawyer Disciplinary Board v. 

Hardin, 217 W.Va. 659, 619 S.E.2d 172 (2005). The attorney in that matter had been held in 

contempt ofcourt, referred to the ODC, fined by the court, assessed attorneys fees, and had the case 

dismissed. Id. The rule violations involved in that case were diligence under Rule 1.3, failure to 

expedite litigation under Rule 3.2, failure to obey an obligation by the tribunal and making frivolous 

17 A Rule to Show Cause was issued against a guardian ad litem by this Court for failing to comply 
with scheduling orders in two abuse and neglect cases and the poor quality of summary responses. After 
filing the appropriate pleadings, the attorney explained that her failure to comply with this Court's orders 
were due to serious medical issues and the provided evidence of such medical issues. 

18 In a proceeding to terminate parental rights pursuant to W.Va. Code § 49-6-1 to § 49-6-10, as 
amended, a guardian ad litem, appointed pursuant to W.Va. Code § 49-6-2(a), as amended, must exercise 
reasonable diligence in carrying out the responsibility of protecting the rights of the children. This duty 
includes exercising the appellate rights of the children, if, in the reasonable judgment of the guardian ad 
litem, an appeal is necessary. Syl. Pt. 3, Matter of Scottie D., 185 W. Va. 191, 192,406 S.E.2d 214, 215 
(1991). 
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discovery requests under Rule 3.4, and engaging in misconduct that affected the administration of 

justice under Rule 8.4(d). Id. Such misconduct was found to have "brought injury to his client, but 

also provides reason for the public to lessen their faith and confidence in the legal profession." Id. 

at 663, 176. While the ODC and the attorney in that case agreed to a sanction of a reprimand, this 

Court imposed a two (2) year suspension in order to "properly punish the [attorney], ... to deter 

other attorneys from acting in a similar manner, and will serve as a safeguard for the public's faith 

in ethical standards of attorneys." Id. Such a case is analogous to Respondent's misconduct, even 

more so when looking at the other misconduct by Respondent beyond his failure to be diligent in 

failing to file pleadings and his failure to follow court orders. 

The precedent from this Court in other cases involving failure to timely handle client matters 

also supports a period of suspension for Respondent. See Lawyer Disciplinary Board v. Sturm, 237 

W. Va. 115, 785 S.E.2d 821 (2016): ninety (90) day suspension for attorney who failed to file a 

petition for habeas corpus that she was retained to file, failed to file an appeal in a criminal case that 

she was court-appointed to file, and failed to communicate with her clients in those two cases in any 

meaningful way about their cases; Lawyer Disciplinary Board v. Thorn, 236 W. Va. 681, 783 S.E.2d 

321 (2016): one (1) year suspension for attorney who failed to communicate with clients, failed to 

respond to client inquiries, performing little or no work on cases, failed to refund unearned fees, 

failed to provide accountings for his work, failed to respond to disciplinary matters, although 

evidence was adduced that the conduct was partially attributable to his depression, attorney had no 

disciplinary history, and attorney lacked a selfish or dishonest motive, attorney violated duties to 

clients and legal system, caused significant harm to clients, and exhibited a pattern of practice of 

misconduct; Lawyer Disciplinary Board v. Conner, 234 W. Va. 648, 769 S.E.2d 25 (2015): ninety 
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(90) day suspension for previously disciplined attorney who failed to perfect appeal, failed to 

communicate with clients, failed to perform agreed-upon legal services or return unearned fees, 

failed to deposit retainer fee into trust account, to appear before Supreme Court of Appeals, as 

ordered, and failed to comply with ODC's lawful requests for information; Lawyer Disciplinary 

Board v. Hollandsworth, No. 14-0022 (W.Va. Sept. 18, 2014)(unreported order): ninety (90) day 

suspension after attorney failed to contact his client in a habeas matter even after being ordered to 

do so by the court, failed to diligently pursue his client's habeas case, failed to communicate with 

his client about the case, failed to expedite litigation by failing to comply with court instructions to 

file the habeas petition, and engaged in conduct that was prejudicial to the administration ofjustice 

by not representing his court appointed client and new counsel had to be appointed; Lawyer 

Disciplinary Board v. Sullivan, 230 W. Va. 460, 740 S.E.2d 55 (2013): thirty (30) day suspension 

for previously disciplined attorney who failed to assist client in correcting criminal sentencing, failed 

to keep client informed and failed to respond to ODC; Lawyer Disciplinary Board v. Santa Barbara, 

229 W. Va. 344, 729 S.E.2d 179 (2012): One (1) year suspension was warranted for attorney who 

allowed statute of limitations to expire on client's case, had insufficient funds in a client's trust 

account, failed to keep clients informed ofthe status oftheir cases, failed to perfect the jurisdictional 

notice requirements prior. to filing suits, although attorney's depression was a mitigating factor, 

suspension represented a fair assessment and an appropriate balancing of interests involved in 

determining the proper sanction and adequately served to deter like conduct by other lawyers, restore 

public confidence in the legal profession, and protect the public; Lawyer Disciplinary Board v. 

Martin, 225 W. Va. 387, 693 S.E.2d 461 (2010): six (6) month suspension for attorney who 

mishandled client's estate as executor, by failing to promptly disburse monies from estate to 
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beneficiaries, by paying himself fees from estate funds without any accounting to substantiate his 

claims, and by failing to timely transfer file to newly-appointed executor of estate. 

However, Respondent is not only facing a sanction due to his failure to timely file a pleading 

for his child clients, Respondent has additional misconduct involving over billing the PDS and 

communication and fee issue for his client, Ms. Robinette. This Court has previously addressed 

violations of the RPC involving false billings to the PDS in 2010 in Lawyer Disciplinary Board v. 

Cavendish, 226 W.Va. 327, 700 S.E.2d 779 (2010). The attorney was suspended for three (3) years 

after he billed the PDS for work in non-existent claims. Id. The conclusion about the billings was 

"that there are insufficient records in this matter to determine whether [the attorney] actually 

performed the work that is represented by the payment vouchers." Id. at 332, 784. Respondent's case 

is different because while there is evidence that the work was performed, he appeared to be 

overcharging time spent on matters. Tr. 81-82. The ability to prove this was difficult, and as a result, 

the PDS reached a Conciliation Agreement to recover funds they believed were overpaid to 

Respondent. There was testimony from Mr. Eddy that Respondent was not keeping appropriate time 

records as required by the statute, but he did not believe there was criminal behavior by Respondent. 

Tr. 86. In this case, Respondent agreed to reduce his vouchers and repay the duplicate billing ofover 

Seven Hundred Dollars ($700.00). The level ofmisconduct by Respondent does not reach the level 

by the attorney in Cavendish, but again, in looking at the whole case against Respondent, a period 

of suspension appears to be the sanction appropriate in this matter. 

Respondent's misconduct regarding Ms. Robinette also supports a suspension. In Lawyer 

Disciplinary Board v. Morgan, 228 W.Va. 114, 717 S.E.2d 898 (2011), an attorney had taken 

retainers for several clients, did not complete the work, did not have appropriate accounts to hold 
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client funds, and failed to respond to Disciplinary Counsel, which resulted in a one (1) year 

suspension. The difference in the Morgan case and this case is that the attorney in Morgan was found 

to have engaged in a pattern and practice of such violations, and Respondent was not found to have 

such pattern and practice. While the attorney in Morgan received a year suspension, Respondent did 

not have a pattern and practice regarding such misconduct, and Respondent has multiple violations 

of different RPC involving three (3) different complaints. 

The HPS agreed with ODC that a suspension was warranted, but only for a period of ninety 

(90) days. ODC argues that a longer suspension is appropriate in this case based upon the facts and 

evidence in this matter. It is clear from the cases previously mentioned that this Honorable Court's 

precedent supports a longer suspension for Respondent's misconduct in this matter. Respondent has 

committed multiple violations of the RPC from three (3) different complaints involving failure to 

timely file a pleading for clients, failure to submit correct billings to PDS, and failure to properly 

communicate and safekeep client funds. Respondent also has two (2) aggravating factors and five 

(5) mitigating factors involved in this case. Those factors, along with the various violations of the 

RPC, support a suspension of eighteen (18) months from the practice of law. This type of sanction 

is to not only deter Respondent from continuing this type of misconduct, but to also set an example 

to other attorneys that such misconduct will result in a suspension. Finally, this sanction should 

ensure the public that attorneys are held accountable to the highest standards of this profession. 

v. CONCLUSION 

For the reasons set forth above, the ODC recommends that this Honorable Court order the 

following sanctions: 

A. 	 That Respondent should be suspended from the practice oflaw in West Virginia for 

a period of eighteen (18) months; 
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B. 	 That Respondent should be required to attend an additional nine (9) hours of CLE 

with six (6) hours in office procedures and/or office management and an additional 

three (3) hours in ethics; 

C. 	 That upon being suspended, Respondent should promptly comply with Rule 3.28 of 

the Rules of Lawyer Disciplinary Procedure; 

D. 	 That Respondent be required to petition for reinstatement pursuant to Rule 3.32 of 

the Rules of Lawyer Disciplinary Procedure; and 

E. 	 That Respondent be ordered to pay the costs ofthese proceedings pursuant to Rule 

3.15 of the Rules of Lawyer Disciplinary Procedure. 

Respectfolly submitted, 
The Lawyer Disciplinary Board 
By Counsel 

odes [Bar No. 9453] 
awyer Disciplinary Counsel 

Office ofDisciplinary Counsel 
City Center East, Suite 1200C 
4700 MacCorkle Avenue SE 
Charleston, West Virginia 25304 
irhodes@wvodc.org 
(304) 558-7999 
(304) 558-4015 -facsimile 
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CERTIFICATE OF SERVICE 


This is to certify that I, Jessica H. Donahue Rhodes, Lawyer Disciplinary Counsel for the 

Office of Disciplinary Counsel, have this day, the 27th day of December, 2016, served a true copy 

ofthe foregoing "Briefof the Lawyer Disciplinary Board" upon Respondent Michael P. Cooke, 

by mailing the same via United States Mail with sufficient postage, to the following address: 

Michael P. Cooke, Esquire 
307 Federal Street, Suite 219 
Bluefield, West Virginia 24701 
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