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D 11 ~ ffi1BEFORE THE LAWYER DISCIPLINARY B 
STATE OF WEST VIRGINIA lUIU"1M~ocr 9 20/5 [WI 

Re: James J. Palmer III, a member of 
The West Virginia State Bar 

STATEMENT OF CHARGES 

To: 	 James J. Palmer III 
1991 	Stadium Dr 
Bluefield, West Virginia 24701 

YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 James J. Palmer, III, Esquire (hereiIiafter "Respondent") is a lawyer practicing in 

Bluefield, which is located in Mercer County, West Virginia. Respondent, having 

passed the bar exam, was admitted to The West Virginia State Bar on October 13, 

1998. As such; Respondent is subject to the disciplinary jurisdiction of the 

Supreme Court of Appeals of West Virginia and its properly constituted Lawyer 

Disciplinary Board. 

COUNT I 

I.D. No. 14-05-564 


Complaint of Stanford T. Allen, Jr. 


2. 	 On or about May 14, 2010, Stanford T. Allen, Jr. (hereinafter "Complainant") 

filed a pro se Petition for Writ of Habeas Corpus against David Ballard, Warden, 

in the Circuit Court ofMcDowell County, West Virginia, Case No. 1O-C-85. 
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3. 	 Several different attorneys were appointed to represent Complainant throughout 

the case. On or about June 25, 2013, Respondent was appointed to represent 

Complainant in the matter. 

4. 	 On or about October 21, 2014, Complainant filed an ethics complaint against 

Respondent. The basis of the ethics complaint was'that Complainant had only one 

(1) shOlt telephone conference and one (1) short five (5) minute contact visit with 

Respondent since Respondent was appointed to the case. Complainant also stated 

that he had sent twenty-two (22) letters to Respondent, without any reply from 

Respondent. 

5. 	 On or about October 23, 2014, a copy of the ethics complaint was sent to 

Respondent for a response. 

6. 	 On or about November 19, 2014. a status hearing was held in the matter. A 

scheduling Order was set as follows: Complainant would file an amended petition 

and a Losh checklist on or before December 31, 2014; the State of West Virginia 

was to file a response on or before February 6, 2015; and Complainant shall file a 

reply on or before March 6, 2015. An Order reflecting the same was entered on or 

about November 24, 2014. 

7. 	 On or about December 1, 2014, the Office of Disciplinary Counsel received 

Respondent's response dated November 25,2014. Respondent asserted that he had 

met with Complainant on two (2) occasions for a significant time prior to the five 

(5) minute visit. Respondent said that the five (5) minute visit was to obtain 

Complainant's signature on habeas corpus forms. Respondent stated that he did 
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receive twenty-two (22) letters from Complainant, but he had talked to 

Complainant about the letters. Further, according to Respondent, the letters 

contained factual information, and were not "case inquiry nor request letters." 

8. 	 On or about January 7,2015, Complainant filed a pro se Motion for Appointment 

of Substitute Counsel. Part of the basis of the Motion was that Respondent failed 

to file an amended petition on December 31, 2014. 

9. 	 On or about January 8, 2015, Respondent filed a Checklist of Grounds Asselied 

and Waived in Post-Conviction Habeas Corpus Proceeding. The certificate of 

service was dated January 2, 2015. 

10. 	 On or about January 16,2015, Complainant filed a reply to Respondent's response 

to his ethics complaint. Complainant disagreed with Respondent's response. 

11. 	 On or about January 18, 2015, Complainant sent a letter to the Honorable Judge 

Booker T. Stephens asking for the appointment of substitute counsel based, in 

part, upon Respondent's failure to communicate and failure to file an amended 

petition. 

12. 	 On or about February 10, 2015, Disciplinary Counsel sent a letter to Respondent 

asking him to address why he did not comply with the Court's Order in filing the 

amended petition and Losh checklist by December 31, 2014. 

13. 	 On or about March 6, 2015, Respondent filed a Petition for Writ of Habeas 

Corpus. The Petition was prepared on the form supplied by the Supreme Court of 

Appeals of West Virginia. Both Respondent and Complainant signed the petition, 
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but there was no date upon the petition. Also, on or about March 6, 2015, Judge 

Stephens entered an Order Permitting Filing ofPetition Out ofTime. 

14. 	 On or about March 10, 2015, Respondent responded to Disciplinary Counsel's 

February 10,2015 letter. Respondent stated that the Losh list was filed late due·to 

faxing difficulties. Respondent said that Complainant "has not been prejudiced in 

any way by the delayed filing. It is a completely inconsequential matter that is 

easily cured." Respondent also provided a copy of the Order which pennitted him 

to file the Petition Out of Time. Respondent did not address whether he had filed 

the petition on December 31,2014. 

15. 	 On or about March 23,2015, Complainant filed a pro se Motion for Appointment 

of Substitute Counsel. Part of the basis of the Motion was that Respondent failed 

to file the amended petition by December 31, 2014. On or about March 23, 2015, 

Complainant filed correspondence with the Office of Disciplinary Counsel 

wherein he denied that he signed a Losh list and asserted that he never saw the 

amended petition filed by Respondent. 

16. 	 Also, on or about March 23, 2015, Disciplinary Counsel sent another letter to 

Respondent asking whether the amended petition was filed on time, but failed 

because of faxing difficulties. 

17. 	 On or about March 26, 2015, Respondent provided a response to Disciplinary 

Counsel's March 23, 2015 letter. Respondent asserted that he attempted to file the 

amended petition by facsimile on December 31, 2014, but it was inadvertently 

omitted from the successful faxing of the Losh list on or about January 8, 2015. 
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Respondent related that after he received Disciplinary Counsel's March 23, 2015 

letter, he located the original petition and spoke with Assistant Prosecuting 

Attorney Melissa Davis, Esquire, about whether she would have any objection to 

the late filing. Ms. Davis had no objection and she signed an agreed Order to allow 

him to file it beyond December 31, 2014. Respondent also stated that he was going 

to request to withdraw from Complainant's case. 

18. 	 On or about March 27, 2015, Disciplinary Counsel sent another letter to 

Respondent asking him why there was no date on the petition that he filed and 

why it took him so long to file the simple petition. 

19. 	 On or about March 30, 2015, Respondent provided a response to Disciplinary 

Counsel's March 27, 2015 letter. Respondent stated that the petition was 

completed during a visit with Complainant, and he observed the missing date 

when he went to file the petition. Respondent said that he left the date blank 

"because [he] could not be certain of the date on which [Complainant] signed it." 

20. 	 On or about March 31, 2015, Respondent provided a second response to 

Disciplinary Counsel's March 27, 2015 letter. Respondent said that there was a 

delay in filing the petition because Complainant had instructed him to not file 

anything in the case, but also indicated that it did not fully account for the delay. 

Respondent stated that he "did not intend to delay in filing the Petition. As noted 

previously, it was completely inadvertent and easily cured." 

21. 	 On or about April 29, 2015, a hearing was held in Complainant's matter. At that 

hearing, Respondent was relieved as counsel and the Court indicated that it would 
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appoint new counsel by a different Order. An Order reflecting the hearing was 

entered on April 30, 2015. 

22. 	 Because Respondent failed to act with reasonable diligence by failing to timely 

file the Losh list and amended petition in Complainant's case, he has violated Rule 

1.3 ofthe amended Rules ofPl'ofessional Conduct! which provides as follows: 

Rule 1.3 Diligence. 
A lawyer shall act with reasonable diligence and promptness 

in representing a client. 

23. 	 Because he failed to keep Complainant reasonably infonned about the status of the 

matter, Respondent has violated Rule 1.4(a) of the old Rules of Professional 

Conduct,2 which provides as follows: 

Rule 1.4 Communication. 
(a) A lawyer shall keep a client reasonably informed about 

the status of a matter and promptly comply with reasonable requests 
for infonnation. 

24. 	 Because he failed to keep Complainant reasonably informed about the status of the 

matter, Respondent has violated Rule l.4(a) (3) of the amended Rules of 

Professional Conduct,3 which provides as follows: 

Rule 1.4 Communication. 
(a) A lawyer shall: 


* * * 

(3) keep the client reasonably informed about the status of the 

matter; 

I The misconduct occurred after January 1, 2015, therefore, the amended Rule 1.3 of the Rules of Professional 
Conduct apply. It is noted that there was no change in the language ofRule 1.3 with the amendments. 
2 The misconduct occurred both before and after the January t, 2015 amendments to the Rules of Professional 
Conduct. This paragraph focuses on the misconduct prior to January 1,2015 under old Rule 1.4(a). There were some 
changes to Rule 1.4 with the amendments. 
3 The misconduct occurred both before and after the January 1,2015 amendments to the Rules of Professional 
Conduct. This paragraph focuses on the misconduct after January 1,2015 under Rule 1.4(a)(3). There were some 
changes to Rule 1.4 with the amendments. 
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25. 	 Because Respondent engaged in dilatory practices and failed to take reasonable 

efforts consistent with his client's objectives, he has violated Rule 3.2 of the 

amended Rules ofProfessional Conduct, 4 which provides as follows: 

Rule 3.2 Expediting litigation. 
A lawyer shall make reasonable efforts to expedite litigation 

consistent with the interest of the client. 

26. 	 Because Respondent failed to move Complainanfs case forward as required by 

the scheduling Order, Respondent violated Rule 8.4(d) of the Rules of 

Professional Conduct,S which provides as follows: 

Rule 8.4 Misconduct. 
It is professional misconduct for a lawyer to: 

* * * 
(d) engage in conduct that is prejudicial to the administration 

ofjustice; 

27. 	 Respondent also has had prior discipline in the form of admonishments issued 

against him involving violations of the Rules ofProfessional Conduct. Respondent 

was admonished for violations of Rules 1.1 and 1.36 in February of 2013; for 

violations of Rules 1.3, 1.4, and 8.1(b) in March of 2014; and for violations of 

Rules 1.3, 1.4(a), and 8.l(b) in June of2014. 

* * * 
Pursuant to Rule 2.9(d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to formally charge you with a 

4 The misconduct occurred after January 1, 2015, therefore, the amended Rule 3.2 of the Rules of Professional 

Conduct apply. It is noted that there was no change in the language ofRule 3.2 with the amendments. 

S The misconduct occurred after January 1,2015, therefore, the amended Rule 8.4(d) of the Rules of Professional 

Conduct apply. It is noted that there was no change in the language ofRule 8.4(d) with the amendments. 

6 All of these violations reflected in this paragraph would fall under the old Rules of Professional Conduct which 

were in effectprlor to January 1,2015. 
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violation of the Rules of Professional Conduct and has issued this Statement of Charges. 

As provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, 

you have the right to file a verified written response to the foregoing charges within 30 

days of service of this Statement of Charges by the Supreme Court of Appeals of West 

Virginia. Failure to file a response shall be deemed an admission of the factual 

allegations contained herein. 

STATEMENT OF CHARGES ORDERED on the 19th day of September, 2015, 

and ISSUED this 23mday ofSeptember~ 2015. 
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