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I. REPLY TO RESPONDENT'S BRIEF 


This matter is before the Court pursuant to the "Report ofthe Hearing Panel Subcommittee" 

issued on October 21,2016. The Hearing Panel Subcommittee (hereinafter "HPS") properly found 

that the evidence established that Respondent committed violations ofRules 1.3, lA(a), lA(a)(3), 3.2, 

and 8A(d)! of the Rules of Professional Conduct (hereinafter "RPC"). At this stage in the 

proceedings, this Court has held that "[t]he burden is on the attorney at law to show that the factual 

findings are not supported by reliable, probative, and substantial evidence on the whole adjudicatory 

record made before the [Board]." Committee on Legal Ethics v. McCorkle, 192 W. Va. 286, 290, 452 

S.E.2d 377, 381 (1994). Further, substantial deference is to be given to the Lawyer Disciplinary 

Board's findings of fact unless the findings are not supported by reliable, probative, and substantial 

evidence on the whole record. Syl. pt. 2, Lawyer Disciplinary Board v. McGraw, 194 W. Va. 788,461 

S.E.2d 850 (1995). Respondent has not shown that the factual findings in this case are incorrect 

regarding the above named rules. 

The Office ofDisciplinary Counsel (hereinafter "ODC") believes that the HPS issued a proper 

sanction in this matter for a thirty day suspension, along with an additional six hours of CLEs, 

compliance with Rule 3.28 ofthe Rules ofLawyer Disciplinary Procedure, six months ofsupervised 

practice, and payment ofdisciplinary costs. The Supreme Court gives respectful consideration to the 

Lawyer Disciplinary Board's (hereinafter "LDB") recommendations as to questions of law and the 

appropriate sanction, while ultimately exercising its own independent judgment. McCorkle, 192 

W.Va. At 290, 452 S.E.2d at 381. Giving respectful consideration to the HPS's recommendation 

I Violations of Rules 1.3, I.4(a)(3), 3.2, and 8.4(d) occurred after January 1,2015, and would fall 
under the amended Rules of Professional Conduct. Violation of Rule 1.4(a) occurred prior to January 1, 
2015, and would fall under the old Rules of Professional Conduct. 
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about the sanction, the sanction ofa thirty (30) day suspension with automatic reinstatement appears 

to be appropriate in this case. The RPC state the minimum level of conduct below which no lawyer 

can fall without being subject to disciplinary action. Committee on Legal Ethics v. Keenan, 189 

W.va. 37,40,427 S.E.2d 471,473 (1993) (per curiam); quoting Syl. Pt. 3, in part, Committee on 

Legal Ethics v. Tatterson, 173 W.Va. 613, 319 S.E.2d 381 (1984). It cannot be said that 

Respondent's misconduct in this case confonns to the expectations for the profession as set forth in 

the RPC. The evidence clearly establishes that Respondent acted in a manner which was negligent 

and knowing, and that such misconduct deviated from the standard of behavior that a reasonable 

lawyer would exercise in that situation. 

Respondent disagreed with the recommendation of the HPS for a suspension of thirty (30) 

days. Respondent believed that the suspension is "harsh for a matter where the [client's] rights were 

not harmed or likely to be harmed by the refusal of a court to permit the late filing that would not 

prejudice any party by an attorney who accepted the case for no reason other than to try to help the 

[client] and the court system." Brief of Respondent James J. Palmer, III, p. 4, Lawyer Disciplinruy 

Board v. Palmer, W.Va. Supreme Court (Case No. 15-0977). Respondent noted that he regularly does 

not submit vouchers for payment in these cases and has handled quite a few cases pro bono. Id. While 

ODC understands that sentiment, Respondent fails to appreciate that it was his continuing misconduct 

which lead to Statement of Charges being filed against him. Respondent has previously been 

admonished by the Investigative Panel in 2013 for failure to be competent or to work diligently in a 

client matter. ODC Ex. 26, Bates No. 299-306. In 2014, Respondent was admonished twice in two 

different complaints by the Investigative Panel for failure to communicate with a client and failure 

to act diligent in a client matter, along with a failure to respond to ODC. ODC Ex. 26, Bates No. 311
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318, 322-328. Respondent has continued in his failure to properly represent his clients as 

demonstrated by the evidence in this case. An increased sanction from an admonishment to a thirty 

day suspension would work to deter not only Respondent, but other attorneys who continually engage 

in such misconduct. In Syllabus Point 3 of Committee on Legal Ethics v. Walker, 178 W.Va. 150, 

358 S.E.2d 234 (1987), the Court stated: 

Indeciding on the appropriate disciplinary action for ethical violations, 
this Court must consider not only what steps would appropriately 
punish the respondent attorney, but also whether the discipline 
imposed is adequate to serve as an effective deterrent to other 
members ofthe Bar and at the same time restore public confidence in 
the ethical standards of the legal profession. 

Respondent seems to rely on the fact that he has provided his legal services pro bono to 

excuse his failures to Mr. Allen. Respondent undertook the representation of Mr. Allen and owes 

duties to him as set forth in the RPC. This Court has stated that 

"as soon as the client has expressed a desire to employ an attorney, and there has 
been a corresponding consent on the part of the attorney to act for him in a 
professional capacity, the relation ofattorney and client has been established, and that 
all dealings thereafter between them relating to the subject of the employment will 
be governed by the rules applicable to such relation. It does not require payment of 
a fee, or an agreement for a fee, to establish such relationship ..." 

Keenan v. Scott, 64 W.Va. 137,61 S.E. 806 (1908). It is clear that Respondent did not communicate 

with Mr. Allen about the failure to timely file the amended habeas petition and Losh checklist. Again, 

it should be noted that the failure to timely file the pleadings occurred after Mr. Allen had filed the 

ethics complaint against Respondent. Respondent chose to continue in failing to properly represent 

his client, instead of reassuring Mr. Allen about the representation after receiving the ethics 

complaint. And again, Respondent has been previously admonished by the Investigative Panel ofthe 

LDB in 2013 and 2014 for failing to communicate and for lack of diligence for other clients prior to 
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the misconduct in this case, which occurred in early 2015, and such did not deter Respondent from 

continuing similar misconduct. 

Mr. Allen indicated in the disciplinary hearing that he filed a pro se motion for appointment 

of new counsel in early January of2015 because Respondent did not meet the deadline to file the 

pleadings. Tr. 50. Mr. Allen wanted to protect his ability to file the pleadings, even though 

Respondent missed the deadline to file them. Id. Respondent did file the amended habeas petition, 

but it took a letter from ODe noting that no petition had been filed for Respondent to file the 

amended habeas petition along with an Order to allow it to be filed out of time. ODe Ex. 10, Bates 

No. 105A; ODe Ex. 11, Bates No. 106-108. Respondent was able to obtain a motion to allow him 

to file the pleading out of time, but Mr. Allen was left not knowing about what was going on in his 

case for two months. The evidence clearly shows Respondent's failure to communicate with his 

client, failure to act diligently, failure to expedite litigation, and engaging in conduct prejudicial to 

the administration ofjustice. 

II. CONCLUSION 

For the reasons set forth above, the ODe recommends the following sanctions: 

A. 	 That Respondent's law license be suspended for a period of thirty (30) days, with 

automatic reinstatement ofhis license to practice law pursuant to the provisions and 

requirements of Rule 3.31 of the RLDP; 

B. 	 That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education during the current reporting period, specifically, three (3) hours in the 

area of ethics and office management and three (3) hours in the representation of 

clients in petitions for writ ofhabeas corpus, in addition to the hours already required; 
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C. 	 That upon being suspended, Respondent should promptly comply with Rule 3.28 of 

the Rules ofLawyer Disciplinary Procedure; 

D. 	 That upon Respondent's reinstatement, he shall be placed on six (6) months of 

probation with supervised practice by an active attorney in his geographic area who 

is in good standing with the West Virginia State Bar and agreed upon by the ODC. 

The goal of the supervised practice will be to improve the quality and effectiveness 

of Respondent's law practice to the extent that Respondent's sanctioned behavior is 

not likely to recur; and 

E. 	 That prior to being automatically reinstated, pursuant to Rule 3.15, Respondent shall 

pay the costs of the disciplinary proceeding in this matter. 

Accordingly, the ODC urges that this Honorable Court uphold the sanctions recommended 

by the HPS. 

Respectfully submitted, 
The Lawyer Disciplinary Board 
By Counsel 

[Bar No. 9453] 
a er Disciplinary Counsel 

Office ofDisciplinary Counsel 
City Center East, Suite 1200C 
4700 MacCorkle Avenue SE 
Charleston, West Virginia 25304 
jrhodes@wvodc.org 
(304) 558-7999 
(304) 558-4015 -facsimile 
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This is to certify that I, Jessica H. Donahue Rhodes Lawyer Disciplinary Counsel for the 

Office ofDisciplinary Counsel, have this day, the 10th day ofFebruary, 2017, served a true copy of 

the foregoing "Reply Briefofthe Lawyer Disciplinary Board" upon Respondent James J. Palmer, 

ill, by mailing the same via United States Mail with sufficient postage, to the following address: 

James J. Palmer, ill, Esquire 
1991 Stadium Drive 
Bluefield, West Virginia 24701 

sica H. Donahue Rhodes 
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