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I. STATEMENT OF THE CASE 


A. 	 NATURE OF PROCEEDINGS AND RECOMMENDATION 
OF THE HEARING PANEL SUBCOMMITTEE 

This is the lawyer disciplinary proceeding against Respondent James J. Palmer, III 

("Respondent" herein), arising as a result of a Statement of Charges (hereinafter "SOC") issued 

against him and filed with the Supreme Court of Appeals of West Virginia (hereinafter "Supreme 

Court") on or about October 9, 2015. A scheduling conference was held on October 21,2015, and 

the matter was set for hearing on February 23,2016. 1 During the scheduling conference, it was stated 

that Respondent was formally served with the SOC on October 15,2015. The Office ofDisciplinary 

Counsel (hereinafter "ODC") provided its mandatory discovery on or about November 3,2015. ODC 

then filed a motion to continue to the hearing due to the receipt ofan Order from the Supreme Court 

setting oral argument in a different case on February 23,2016. Respondent filed his Answer to the 

SOC on or about November 16, 2015. Also on November 16, 2015, the motion to continue filed by 

ODC was granted and the hearing was set for March 3,2016. 

After not receiving Respondent's discovery, ODC filed a motion to exclude testimony of 

witnesses and documentary evidence or testimony of mitigating factors on January 7, 2016. 

Respondent and the ODC traveled to Mt. Olive Correctional Complex (hereinafter "MOCC") on 

January 28,2016, to take the deposition ofthe Complainant, Stanford Allen, and Mr. Allen refused 

to testify.2 Respondent then filed a motion to compel deposition testimony on January 28, 2016, 

I Respondent orally stated during the Scheduling Conference that he would waive the deadline 
required by Rule 3.4 ofthe Rules ofLawyer Disciplinary Procedure by which the hearing must be held, and 
that he was willing to sign a waiver of the deadline. Respondent signed the written waiver on November 15, 
2015. 

2 Rule 3.4 of the Rules of Lawyer Disciplinary Procedure states that "[t]he respondent shall be 
entitled to depose the complainant ... on any charge." 
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which was later granted on February 4,2016. Regarding ODC's motion to exclude, the Hearing 

Panel Subcommittee (hereinafter "HPS") denied the motion in part, and allowed Respondent to 

provide a witness list and documents to ODC by February 5, 2016. 

The parties again traveled to MOCC for Complainant's deposition on February 10,2016, but 

Complainant was unable to attend due to being in the hospital. Respondent then filed a motion to 

continue the March 3, 2016 hearing because of the issues with taking Complainant's deposition. 

Complainant's deposition was taken on March 3, 2016. The hearing was rescheduled to May 11, 

2016, and the parties were allowed to file any exhibits not previously provided by April 22, 2016. 

A pre hearing held on April 29, 2016, in which the HPS allowed Respondent to submit an affidavit 

for one ofhis witnesses in lieu ofhaving her testify. Respondent was given until May 3,2016, to file 

the affidavit. Thereafter, Respondent filed a motion to continue the hearing on May 10, 2016, due 

to the unavailability of another witness. That motion was granted and the hearing was then set for 

June 8, 2016. 

The matter then proceeded to hearing in Charleston, West Virginia, on June 8, 2016. 

Respondent appeared pro se. Jessica H. Donahue Rhodes, Lawyer Disciplinary Counsel, appeared 

on behalfof the ODC. The BPS, comprised of James R. Akers, II, Esquire, Chairperson; Lenna R. 

Chambers, Esquire; and Dr. K. Edward Grose, Layperson, presided over the proceedings. The HPS 

heard testimony from Stanford T. Allen, Jr., Melissa Davis, and Respondent. In addition, ODC 

Exhibits 1-26 and Joint Exhibits 1 and 2 were admitted into evidence. 

On or about August 19,2016, ODC filed "Disciplinary Counsel's Proposed Findings ofFact, 

Conclusions ofLaw and Recommended Sanctions." The ODC made the following recommendations 

as to the appropriate sanction: 
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A. 	 That Respondent's law license be suspended for a period ofthree (3) months, with 

automatic reinstatement ofhis license to practice law pursuant to the provisions and 

requirements ofRule 3.31 ofthe Rules ofLawyer Disciplinary Procedure (hereinafter 

"RLDP"); 

B. 	 That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education during the current reporting period, specifically, three (3) hours in the 

area of ethics and office management and three (3) hours in the representation of 

clients in petitions for writ of habeas corpus, in addition to the hours already 

required; 

C. 	 That upon Respondent's reinstatement, he would be placed on one (1) year of 

probation with supervised practice by an active attorney in his geographic area in 

good standing with the West Virginia State Bar and agreed upon by the ODC. The 

goal of the supervised practice will be to improve the quality and effectiveness of 

Respondent's law practice to the extent that Respondent's sanctioned behavioris not 

likely to recur; and 

D. 	 That prior to being automatically reinstated, pursuant to Rule 3.15, Respondent pay 

the costs of the disciplinary proceeding in this matter. 

Also on or about August 19, 2016, Respondent filed "Respondent's Proposed Findings of Fact, 

Conclusions ofLaw and Recommended Sanctions." Respondent recommended that no sanction be 

made in the case as he made conclusions that he did not violate any of the RPc. 

On or about October 21,2016, the HPS issued its decision in this matter and filed with the 

Supreme Court its "Report of the Hearing Panel Subcommittee" (hereinafter "Report"). The HPS 
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properly found that the evidence established that Respondent violated Rules 1.3, 1.4(a), 1.4(a)(3), 

3.2 and 8.4(d)3 ofthe Rules of Professional Conduct (hereinafter "RPC"). 

The HPS issued the following recommendation as the appropriate sanction: 

A. 	 That Respondent's law license be suspended for a period of thirty (30) days, with 

automatic reinstatement ofhis license to practice law pursuant to the provisions and 

requirements of Rule 3.31 of the RLDP; 

B. 	 That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education during the current reporting period, specifically, three (3) hours in the 

area of ethics and office management and three (3) hours in the representation of 

clients in petitions for writ of habeas corpus, in addition to the hours already 

required; 

C. 	 That upon Respondent's reinstatement, he would be placed on six (6) months of 

probation with supervised practice by an active attorney in his geographic area in 

good standing with the West Virginia State Bar and agreed upon by the ODC. The 

goal of the supervised practice will be to improve the quality and effectiveness of 

Respondent's law practice to the extent that Respondent's sanctioned behavior is not 

likely to recur; and 

D. 	 That prior to being automatically reinstated, pursuant to Rule 3.15, Respondent pay 

the costs of the disciplinary proceeding in this matter. 

Thereafter, on November 18, 2016, ODC filed its consent to the sanction recommended in 

the Report pursuant to Rules 3.11 and 3.12 ofthe RLDP. On November 21,2016, Respondent filed 

his objection to the sanction recommended in the Report. 

3 Because the violations ofRules 1.3, I.4(a)(3), 3.2, and 8.4(d) occurred after January 1,2015, they 
would fall under the amended RPC which became effective on January 1,2015. Because the violation of 
Rule 1.4(a) occurred prior to January 1,2015, it would fall under the old RPC. 
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B. FINDINGS OF FACT 

Respondent is a lawyer practicing in Bluefield, which is located in Mercer County, West 

Virginia. Respondent, having passed the bar exam, was admitted to The West Virginia State Bar on 

October 13, 1998. Hrg. Trans. p. 103. As such, Respondent is subject to the disciplinary jurisdiction 

of the Supreme Court ofAppeals ofWest Virginia and its properly constituted Lawyer Disciplinary 

Board.4 

COUNT I 

I.D. No. 14-05-564 

Complaint of Stanford T. Allen, Jr. 

On or about May 14, 2010, Stanford T. Allen, Jr. (hereinafter "Complainant") filed a pro se 

Petition for Writ of Habeas Corpus against David Ballard, Warden, in the Circuit Court of 

McDowell County, West Virginia, Case No. 10-C-85. ODC Ex. 23, Bates stamp 174. Several 

different attorneys were appointed to represent Complainant throughout the case. 0 DC Ex. 23, Bates 

stamp 174, 175; ODC Ex. 24, Bates stamp 180. On or about June 25, 2013, Respondent was 

appointed to represent Complainant in the matter. ODC Ex. 23, Bates stamp 175; ODC Ex. 24, Bates 

stamp 179. 

On or about October 21,2014, Complainant filed an ethics complaint against Respondent. 

ODe Ex. 1. The basis ofthe ethics complaint was that Complainant had only one (1) short telephone 

conference and one (1) short five (5) minute contact visit with Respondent since Respondent was 

appointed to the case. ODC Ex. 1, Bates stamp 1-2. Complainant also stated that he had sent twenty

two (22) letters to Respondent, without any reply from Respondent. ODe Ex. 1, Bates stamp 2. On 

-4 In Joint Exhibit 2, Respondent admitted to allegations in paragraphs 1-21 and paragraph 27 ofthe 
Statement of Charges. Paragraphs 2 and 3 were admitted upon information and belief by Respondent. 
Respondent admitted that Complainant made "factually incorrect allegations" in paragraph 15. 
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or about October 23,2014, a copy of the ethics complaint was sent to Respondent for a response. 

ODe Ex. 2, Bates stamp 3-4. 

On or about November 19, 2014, a status hearing was held in the underlying matter. ODe 

Ex. 24, Bates stamp 180-182. A scheduling Order was set as follows: Complainant would file an 

amended petition and a Losh checklist on or before December 31,2014; the State ofWest Virginia 

was to file a response on or before February 6, 2015; and Complainant shall file a reply on or before 

March 6, 2015. ODC Ex. 24, Bates stamp 181. An Order reflecting the same was entered on or about 

November 24, 2014. Id. 

On or about December 1,2014, the ODC received Respondent's response to the complaint 

dated November 25,2014. ODC Ex. 3, Bates stamp 5-9. Respondent asserted that he had met with 

Complainant on two (2) occasions for a significant time prior to the five (5) minute visit. ODC Ex. 

3, Bates stamp 5. Respondent said that the five (5) minute visit was to obtain Complainant's 

signature on habeas corpus forms. ODC Ex. 3, Bates stamp 6. Respondent stated that he did receive 

twenty-two (22) letters from Complainant, but said he had talked to Complainant about the letters. 

ODe Ex. 3, Bates stamp 7. Further, according to Respondent, the letters contained factual 

information, and were not "case inquiry nor request letters." Id. 

Respondent did not file the amended petition or Losh checklist by December 31,2014. About 

a week later, on or about January 7,2015, Complainant filed a pro se Motion for Appointment of 

Substitute Counsel in the underlying matter. ODC Ex. 24, Bates stamp 183-187. Part ofthe basis of 

the Motion was that Respondent failed to file an amended petition on December 31,2014. ODC Ex. 

24, Bates stamp 185. Respondent then only filed the Checklist ofGrounds Asserted and Waived in 

Post-Conviction Habeas Corpus Proceeding on or about January 8, 2015. ODC Ex. 23, Bates stamp 
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175; ODC Ex. 24, Bates stamp 238-242. The certificate of service was dated January 2, 2015. ODC 

Ex. 24, Bates stamp 242. 

In Complainant's reply filed on or about January 16,2015, Complainant disagreed with 

Respondent's response. ODC Ex. 7, Bates stamp 13-14. Only two days later, on or about January 

18, 2015, Complainant sent a letter to the Honorable Judge Booker T. Stephens asking for the 

appointment of substitute counsel based, in part, upon Respondent's failure to communicate and 

failure to file an amended petition. ODC Ex. 24, Bates stamp 244-245. Disciplinary Counsel sent 

a letter to Respondent on or about February 10, 2015, to question him as to why he did not comply 

with the Court's Order in filing the amended petition and Losh checklist by December 31,2014. 

ODC Ex. 10, Bates stamp 105A, 19-20. 

On or about March 6, 2015, Respondent filed a Petition for Writ of Habeas Corpus. ODC 

Ex. 24, Bates stamp 246-251. The Petition was prepared on the form supplied by the Supreme Court 

of Appeals of West Virginia. Id. Both Respondent and Complainant signed the petition, but there 

was no date upon the petition. ODC Ex. 24, Bates stamp 251. Also, on or about March 6, 2015, 

Judge Stephens entered an Order Permitting Filing of Petition Out of Time. ODC Ex. 24, Bates 

stamp 252-254. Then, four days later, on or about March 10, 2015, Respondent responded to 

Disciplinary Counsel's February 10,2015 letter. ODC Ex. 11, Bates stamp 106-109. Respondent 

stated that the Losh list was filed late due to faxing difficulties. ODC Ex. 11, Bates stamp 106. 

Respondent said that Complainant "has not been prejudiced in any way by the delayed filing. It is 

a completely inconsequential matter that is easily cured." Id. Respondent also provided a copy ofthe 

Order which permitted him to file the Petition Out of Time. ODC Ex. 11, Bates stamp 107. 
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Respondent did not address the question as to why he had not filed the petition on December 31, 

2014. ODC Ex. 11, Bates stamp 106-109. 

On or about March 23, 2015, Complainant filed a pro se Motion for Appointment of 

Substitute Counsel. ODC Ex. 24, Bates stamp 255-259. Again, part of the basis ofthe Motion was 

that Respondent failed to timely file a document, this time being the amended petition by December 

31,2014. ODC Ex. 24, Bates stamp 257. Complainant filed correspondence with the ODC on or 

about March 23, 2015, wherein he denied that he signed a Losh list and asserted that he never saw 

the amended petition filed by Respondent. ODC Ex. 14, Bates stamp 115-118. Also, on or about 

March 23, 2015, Disciplinary Counsel sent another letter to Respondent asking whether the amended 

petition was filed on time, or, if not, to explain why he failed to do so. ODC Ex. 12, Bates stamp 

110. Respondent responded that he attempted to file the amended petition by facsimile on December 

31,2014, but that faxed failed. However, it was inadvertently omitted from the successful faxing of 

the Losh.list on or about January 8, 2015. ODC Ex. 15, Bates stamp 119. Respondent related that 

after he received Disciplinary Counsel's March 23,2015 letter, he located the original petition and 

spoke with Assistant Prosecuting Attorney Melissa Davis, Esquire, about whether she would have 

any objection to the late filing. Id. Ms. Davis had no objection and she signed an agreed Order to 

allow him to file it beyond December 31,2014. Id. Respondent also stated that he was going to 

request to withdraw from Complainant's case. ODC Ex. 15, Bates stamp 120. 

On or about March 27, 2015, Disciplinary Counsel sent another letter to Respondent 

questioning why there was no date on the petition that he filed and why it took him so long to file 

the simple petition. ODC Ex. 16, Bates stamp 128. Respondent provided a response on March 30, 

2015, that indicated the petition was completed during a visit with Complainant, and he observed 
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the missing date when he went to file the petition. ODC Ex. 18, Bates stamp 163. Respondent said 

that he left the date blank "because [he] could not be certain of the date on which [Complainant] 

signed it." Id. Respondent provided a second response on March 3 1, 2015, wherein he related that 

there was a delay in filing the petition because Complainant had instructed him not to file anything 

in the case, but he also indicated that it did not fully account for the delay. ODC Ex. 19, Bates stamp 

165. Respondent stated that he "did not intend to delay in filing the Petition. As noted previously, 

it was completely inadvertent and easily cured." Id. 

On or about April 29, 2015, a hearing was held in Complainant's underlying matter. ODC 

Ex. 24, Bates stamp 271-273. At that hearing, Respondent was relieved as counsel and the Court 

indicated that it would appoint new counsel by a different Order. ODC Ex. 24, Bates stamp 271. An 

Order reflecting the hearing was entered on April 30, 2015. ODC Ex. 24, Bates stamp 272. 

C. 	 CONCLUSIONS OF LAW 

The HPS made several conclusions of law as to violations of RPC. The conclusions of law 

were based upon the record presented and are supported by the clear and convincing standard. 

The HPS found that Respondent's failure to act with reasonable diligence by failing to timely 

file the Losh list and amended petition in Complainant's case was in violation of Rule 1.3 of the 

amended RPC.s Respondent was found to have failed to keep Complainant reasonably informed 

about the status ofthe matter in violation ofRule 1.4(a).6 A violation ofRule 3.27 was found due to 

S The Supreme Court ofAppeals ofWest Virginia approved comprehensive amendments to the West 
Virginia RPC, which became effective on January 1,2015. This rule violation falls under the amended RPC, 
which states as follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and promptness in representing a client. 

6 Respondent was found to have violated Rule 1.4(a) both before and after the amendments to the 
RPC became effective. 

The violation prior to January 1,2015, fell under old Rule 1.4(a), which states as follows: 
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Respondent engaging in dilatory practices and his failure to take reasonable efforts consistent with 

his client's objectives. And finally, Respondent was found by the HPS to have violated Rule 8.4( d)8 

by failing to move Complainant's case forward as required by the scheduling Order. 

The HPS also noted as an aggravating factor Respondent's prior admonishments issued 

against him by the Investigative Panel. See ODC Ex. 26, Bates stamp 299-331. In February of2013, 

Respondent was admonished for violations of Rules 1.1 and 1.39 (ODC Ex. 26, Bates stamp 304

305). Thereafter, in 2014, Respondent was admonished for violations ofRules 1.3, 1.4, and 8.1(b) 

in March (ODC Ex. 26, Bates stamp 326-328) and for violations ofRules 1.3, l.4(a), and 8. 1 (b) in 

June. ODC Ex. 26~ Bates stamp 317-318. 

Rule 1.4 Communication. 
(a) A lawyer shall keep a client reasonably informed about the status of a matter and 

promptly comply 
with reasonable requests for information. 
The violation after January 1,2015, fell under amended Rule 1.4(a)(3), which states as follows: 
Rule 1.4 Communication. 

(a) A lawyer shall: 

* * * 
(3) keep the client reasonably informed about the status of the matter; 

7 Respondent was found to have violated Rule 3.2 after the amendments to the RPC became effective 
and that Rule states as follows: 

Rule 3.2 Expediting litigation. 
A lawyer shall make reasonable efforts to expedite litigation consistent with the interest of 

the client. 

8 Respondent was found to have violated Rule SA(d) after the amendments to the RPC became 
effective and that Rule states as follows: 

Rule 8.4. Misconduct. 
It is professional misconduct for a lawyer to: 
(d) engage in conduct that is prejudicial to the administration ofjustice; 

9 All of these violations reflected in this paragraph would fall under the prior version ofthe Rules 
of Professional Conduct, which were in effect prior to January 1,2015. 

10A0068144.WPD 



II. SUMMARY OF ARGUMENT 


The HPS correctly found that Respondent committed multiple violations of the RPC. The 

HPS recommended that Respondent receive a thirty (30) day suspension. The ODC asserts there was 

no error in the HPS 's findings offact or conclusions oflaw, and the ODC does not disagree with the 

recommendation by the HPS as to the sanction. The ODC asserts that the sanction proposed by the 

HPS is adequate considering the clear and convincing evidence against Respondent. In ordering such 

a sanction in this lawyer disciplinary proceeding, this Honorable Court will be serving its goals of 

protecting the public, reassuring the public as to the reliability and integrity of attorneys, and 

safeguarding the administration ofjustice; and not just as punishment to Respondent. See Lawyer 

Disciplinary Board v. Taylor, 192 W.Va. 139,451 S.E.2d 440 (1994). 

III. STATEMENT REGARDING ORAL 

ARGUMENT AND DECISION 

Respondent filed an objection to the recommendation of the HPS pursuant to Rule 3.11 of 

the RLDP. Thereafter, pursuant to Rule 3.13 of the RLDP and pursuant to Rule 19 of the Rules of 

Appellate Procedure, this Honorable Court issued an Order on November 28, 2016, setting this 

matter for oral argument on March 8, 2017. 

IV. ARGUMENT 

A. STANDARD OF PROOF 

The charges against an attorney must be proven by clear and convincing evidence pursuant 

to Rule 3.7 of the RLDP. Syl. Pt. 1, Lawyer Disciplinary Board v. McGraw, 194 W. Va. 788,461 

S.E.2d 850 (1995). Substantial deference is to be given to the Lawyer Disciplinary Board's findings 

of fact unless the findings are not supported by reliable, probative, and substantial evidence on the 

whole record. Id. at Syl. pt. 2. At the Supreme Court level, "[t]he burden is on the attorney at law to 
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show that the factual findings are not supported by reliable, probative, and substantial evidence on 

the whole adjudicatory record made before the [Board]." Committee on Legal Ethics v. McCorkle, 

192 W.Va. 286, 290,452 S.E.2d 377,381 (1994). 

In lawyer disciplinary matters, a de novo standard of review applies to questions of law, 

questions ofapplication ofthe law to the facts, and questions ofappropriate sanction to be imposed. 

SyI. Pt. 1, Roarkv. Lawyer Disciplinruy Board, 207 W. Va. 181,495 S.E.2d 552 (1997); McCorkle, 

at Syi. pt. 3. The Supreme Court gives respectful consideration to the Lawyer Disciplinary Board's 

recommendations as to questions of law and the appropriate sanction, while ultimately exercising 

its own independent judgment. McCorkle, 192 W. Va. at 290, 452 S.E.2d at 381. The Supreme Court 

is the final arbiter of formal legal ethic charges and must make the ultimate decisions about public 

reprimands, suspensions or annulments ofattorneys' licenses to practice law. SyI. pt. 3, Committee 

on Legal Ethics v. Blair, 174 W.Va. 494, 327 S.E.2d 671 (1984); SyI. pt. 7, Committee on Legal 

Ethics v. Karl, 192 W.Va. 23, 449 S.E.2d 277 (1994). 

The evidence presented in this case satisfies the clear and convincing standard. The ODC 

asserts that the HPS's findings of fact in its Report are correct, sound, fully supported by reliable, 

probative, and substantial evidence on the whole adjudicatory record made before the HPS, and thus, 

should not be disturbed. Further, respectful consideration ofthe HPS's recommendation concerning 

questions of law and the appropriate sanction, should lead this Honorable Court to concur with the 

recommendation o'fthe HPS for a thirty (30) day suspension ofRespondent' s law license due to his 

violations of the RPC. 
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B. 	 ANALYSIS OF SANCTION UNDER RULE 3.16 OF THE 

RULES OF LAWYER DISCIPLINARY PROCEDURE 

Syllabus Point 4 of Office of Lawyer Disciplinary Counsel v. Jordan, 204 W.Va. 495, 513 

S.E.2d. 722 (1998) holds that Rule 3.16 of the Rules ofLawyer Disciplinary Procedure provides as 

follows: 

In imposing a sanction after a finding of lawyer misconduct, unless otherwise 
provided in these rules, the Court [West Virginia Supreme Court of Appeals] or 
Board [Lawyer Disciplinary Board] shall consider the following factors: (1) whether 
the lawyer has violated a duty owed to a client, to the public, to the legal system, or 
to the profession; (2) whether the lawyer acted intentionally, knowingly, or 
negligently; (3) the amount of the actual or potential injury caused by the lawyer's 
misconduct; and (4) the existence of any aggravating or mitigating factors. 

A review of the extensive record in this matter indicates that Respondent has transgressed 

all four factors set forth in Jordan. 

1. 	 Respondent violated duties to his client and to the legal system. 

In determining the nature of the ethical duty violated, the standards assume that the most 

important ethical duties are those obligations which a lawyer owes to clients. Lawyers owe duties 

of loyalty, diligence, competence, and honesty to their clients. Lawyers also owe duties to the legal 

system. Lawyers are officers of the court, and must abide by the rules of substance and procedure 

which shape the administration ofjustice. Lawyers must always operate within the bounds of the 

law, and cannot create or use false evidence, or engage in any other illegal or improper conduct. The 

evidence in this case establishes by clear and convincing proof that Respondent violated his duties 

owed to his client and the legal system. 

Duties owed to a client include diligence in handling a matter. It is clear by the evidence 

submitted in this matter that Respondent failed to work diligently on Complainant's habeas case. 

Respondent appeared at a court hearing in Complainant's habeas case on November 19,2014, and 
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was infonned during that hearing that the habeas petition and Losh list were due by December 31, 

2014. Hrg. Trans. p. 117. The hearing was later followed up by a scheduling Order entered on 

November 24,2014, stating that Respondent was "to file an amended petition and Losh checklist 

on or before December 31, 2014." ODC Ex. 24, Bates stamp 180-181. Respondent indicated in his 

testimony that he had the completed amended habeas petition on November 19,2014, but did not 

have the Losh list signed until late in the day on December 31, 2014. Hrg. Trans. p. 117-119. 

Respondent did not meet the deadline set by the Court to file the pleadings. 

Respondent blamed his inability to file the pleadings on faxing difficulties after following 

the rule to allow filings by facsimile, but later acknowledged that he was incorrect about the rule 

allowing documents to be filed by facsimile. Hrg. Trans. p. 119, 123-124, 154-155. Even with 

knowledge that his attempt to file the pleadings by facsimile were unsuccessful, Respondent did not 

file the Losh checklist until January 8,2015, and the amended habeas petition was not filed until 

March 6, 2015. Hrg. Trans. p. 122-123, 131. Respondent made an admission that he did not 

complete any substantive work on Complainant's habeas case after the November 19, 2014 hearing, 

and also made the admission that there was no reason why he did not meet the December 31, 2014 

deadline to file the amended habeas petition. Hrg. Trans. p 129, 151-152. In fact, Respondent 

dismissed his inaction as inconsequential and easily cured. ODC Ex. 11, Bates stamp 106. The HPS 

noted their concerns in their Report that while Respondent's misconduct may not "have negatively 

impacted the substantive outcome ofComplainant's case (outside of, in theory, delaying his habeas 

outcome for at two months)," ''there was no guarantee" that a late filing of the amended habeas 

petition would be accepted by the Court. Report p. 13. 
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Another duty owed to a client is communication with the client about the client's case. The 

failure of Respondent to communicate with his client, Complainant, is proven by the evidence. On 

June 25, 2013, Respondent was appointed to represent Complainant. ODC Ex. 24, Bates stamp 179. 

It was over a year later that Respondent finally met with Complainant about the case. 10 Hrg. Trans. 

p. 113. Complainant provided testimony that he sent multiple letters to Respondent without any 

response. Hrg. Trans. p. 54. Thereafter, Respondent was aware ofa scheduling Order indicating that 

an amended habeas petition and Losh checklist were to be filed by December 31,2014. Respondent 

missed that deadline and made no effort to communicate with Complainant about his failure to meet 

that deadline. Hrg. Trans. p. 128, 132-133, 137. Further, Respondent never informed Complainant 

of any work he may have been performing to fix the failure. Id. Complainant testified that he had no 

knowledge of the filing ofan Order permitting the filing of the petition out oftime by Respondent. 

Hrg. Trans. p. 14. Complainant was incarcerated without any understanding of what was going on 

in his habeas case because Respondent failed to communicate with Complainant as required by the 

Rules. Hrg. Trans. p. 15, 17. It should be noted that Respondent was aware ofthe ethics complaint 

filed against him by Complainant by at least November 25, 2014, which was the date ofhis response 

to the ethics complaint. ODC Ex. 3. Even with such knowledge, Respondent did not properly 

communicate with Complainant or work diligently on Complainant's case. The HPS further noted 

that Respondent still had a duty to communicate with Complainant, even if Complainant was a 

difficult client. Report p. 12. 

Duties to the legal system were violated by Respondent. There was a scheduling Order 

entered by the Court on November 24,2014, which set forth the deadlines in Complainant's case. 

10 There was a meeting between Respondent and Complainant prior to Respondent being appointed 
to Complainant's case. Hrg. Trans. p. 7, 53-54, 107-109. 
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ODC Ex. 24, Bates stamp 180-181. Respondent also was present at the court hearing on November 

19,2014, when the deadlines were set, so Respondent was well aware of the deadlines set by the 

court. Hrg. Trans. p. 117. Even with his presence at the hearing and receipt ofthe Order, Respondent 

failed to abide by the Court's Order. Respondent's misconduct affected the administration ofjustice 

for Complainant because he waited several months without any indication as to why Respondent 

missed a filing deadline in his case or what, if anything, Respondent was doing to correct the 

problem. Again, this was all after Respondent had been advised of the ethics complaint filed by 

Complainant detailing his lack of communication. 

2. Respondent acted knowingly and negligently. 

The most culpable mental state is that of intent, when the lawyer acts with the conscious 

objective or purpose to accomplish a particular result. The next most culpable mental state is that 

of knowledge, when the lawyer acts with conscious awareness of the nature or attendant 

circumstances of his conduct both without the conscious objective or purpose to accomplish a 

particular result. The least culpable mental state is negligence, when a lawyer fails to be aware of a 

substantial risk that circumstances exist or that a result will follow, which failure is a deviation from 

thy standard of care that a reasonable lawyer would exercise in the situation. The HPS found that 

Respondent acted knowingly and negligently in failing to properly handle Complainant's habeas 

petition. By Respondent's own admission during the disciplinary hearing, Respondent knew about 

the deadline for filing the Losh list and amended habeas petition due to his appearance at the hearing 

setting the deadline and the scheduling Order entered in the matter. After missing the December 31, 

2014, deadline for filing both pleadings, Respondent did not make any attempt to communicate with 

Complainant about what the status of his case. And, at the point of missing the deadline and 
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thereafter, Respondent was aware of the ethics complaint filed against him by Complainant for 

failure to communicate. 

3. There was both potential and real injury in this case. 

Injury is harm to a client, the public, the legal system, or the profession which results from 

a lawyer's misconduct. The level of injury can range from "serious" injury to "little or no" injury. 

Areference to "injury" alone indicates any level ofinjury greater than "little or no" injury. "Potential 

injury" is the harm to a client, the public, the legal system or profession that is reasonably 

foreseeable at the time of the lawyer's misconduct and which, but for some intervening factor or 

event, would probably have resulted from the lawyer's misconduct. 

The HPS found that there was possible injury to Complainant by Respondent's late filing of 

both the Losh checklist and the amended habeas petition because the same could have resulted in 

a denial ofhabeas' relief at the circuit court level. There was also real injury by Respondent's lack 

ofcommunication and the delay caused by his lack ofdiligence. It was noted that Respondent argued 

that there was no injury to Complainant, but such is in conflict with the evidence in this case. 

Respondent knew he missed the deadline to file the pleadings, and it took him a week to actually file 

the Losh list and several months to finally file the amended habeas petition. Complainant testified 

that Respondent "wasted 23 months" of time that Complainant spent in prison. Hrg. Trans. p. 19. 

This was due to Respondent being appointed on June 25, 2013, and withdrawing on April 29, 2015, 

with only those pleadings being filed by him, and those were filed late. The HPS noted that the 

success of Complainant's habeas claims may be slim, but the only thing done during the time that 

Respondent was Complainant's counsel was the late filing ofa Losh checklist and the late filing of 

a basic habeas petition. While Respondent was able to obtain an agreement from the prosecutor to 
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allow the late filings, there was no guarantee that such could have been done. Further, as stated 

previously, Respondent said he had completed the habeas petition prior to November of2014, and 

he still did not officially file it until March of20 15, over two months after the court ordered deadline 

of December 31, 2014. 

4. There are several aggravating factors present. 

Aggravating factors are considerations enumerated under Rule 3.16 of the Rules ofLawyer 

Disciplinary Procedure for the Court to examine when considering the imposition of sanctions. 

Elaborating on this rule, the Scott Court held "that aggravating factors in a lawyer disciplinary 

proceeding 'are any considerations, or factors that may justify an increase in the degree ofdiscipline 

to be imposed.'" Lawyer Disciplinary Board v. Scott, 213 W.Va. 209,216,579 S.E. 2d 550, 557 

(2003) quoting ABA Model Standards for Imposing Lawyer Sanctions, 9.21 (1992). Also, Rule 

9.22(c) of the ABA Model Standards for Imposing Lawyer Sanctions indicates that a pattern of 

misconduct constitutes an aggravating factor. The BPS found that the aggravating factors present 

in this case were the following: (1) prior disciplinary offenses for similar misconduct due to prior 

admonishments issued by the Investigative Panel of the Lawyer Disciplinary Board in February of 

2013 for violations of Rules 1.1 and 1.3, in March of2014 for violations of Rules 1.3, 1.4, and 

8.1 (b), and in June of2014 for violations ofRules 1.3, 1.4(a), and 8.1(b) (ODC Ex. 26); (2) a pattern 

ofmisconduct offailing to be diligent in client matters and failing to communicate properly with his 

clients; and (3) substantial experience in the practice of law since 1998. 

s. There is a mitigating factor present. 

The Scott Court also adopted mitigating factors in a lawyer disciplinary proceeding and stated 

that mitigating factors "are any considerations or factors that may justify a reduction in the degree 
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ofdiscipline to be imposed." Lawyer Disciplinary Board v. Scott, 213 W.Va. 216,579 S.E.2d 550, 

557 (2003). The HPS found only one mitigating factor present in this case, which was the absence 

ofa dishonest or selfish motive. The HPS noted that the matter was handled by Respondent on a pro 

bono basis,1I and while it may be unfortunate that he will be sanctioned after attempting to help 

someone, Respondent still owed duties to Complainant even if Complainant was not paying for 

Respondent's services. Hrg. Trans. p. 145. 

C. SANCTION 

Rule 3.15 of the RLDP provides that the following sanctions may be imposed in a 

disciplinary proceeding: (1) probation; (2) restitution; (3) limitation on the nature or extent offuture 

practice; (4) supervised practice; (5) community service; (6) admonishment; (7) reprimand; (8) 

suspension; or (9) annulment. 

The Rules of Professional Conduct state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action. SyI. pt. 3, in part, Committee on Legal 

Ethics v. Tatterson. 173 W.Va. 613, 319 S.E.2d 381 (1984), cited in Committee on Legal Ethics v. 

Morton. 186 W.Va. 43, 45, 410 S.E.2d 279, 281 (1991). The principle purpose of attorney 

disciplinary proceedings is to safeguard the public's interest in the administration ofjustice. SyI. pt. 

3, Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 359, 326 S.E.2d 705 (1984); SyI. pt. 2, 

Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 101 (1999). 

"In deciding on the appropriate disciplinary action for ethical violations, [the Supreme Court] 

must consider not only what steps would appropriately punish the respondent attorney, but also 

11 During Respondent's testimony, he stated that he does "try to help out on these court cases. And 
[he does] it without even sending bills in. [He thinks] ifyou were to check with the Public Defender's Office, 
it's been well over ten years that [he has] ever even sent a bill in because most of the cases are small." Hrg. 
Trans. p. 145. 
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whether the discipline imposed is adequate to serve as an effective deterrent to other members ofthe 

Bar and at the same time restore public confidence in the ethical standards ofthe legal profession." 

Syl. pt. 2, Committee on Legal Ethics v. White, 189 W.Va. 135,428 S.E.2d 556 (1993); syl. pt. 3, 

Committee on Legal Ethicsv. Walker, 178 W.Va. 150,358 S.E.2d 234 (1987); syl. pt. 5, Committee 

on Legal Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989); syl. pt. 3, Lawyer Disciplinary 

Board v. Friend, 200 W.Va. 368,489 S.E.2d 750 (1997); and syl. pt. 3, Lawyer Disciplinary Board 

v. Keenan, 208 W.Va. 645, 542 S.E.2d 466 (2000). 

The American Bar Association has recognized that a reprimand is generally appropriate when 

a lawyer is negligent and does not act with reasonable diligence in representing a client, and causes 

injury or potential injury to a client. Further, a reprimand is also considered generally appropriate 

by the American Bar Association when a lawyer is negligent in causing an adverse or potentially 

adverse effect on the legal proceeding. The American Bar Association also recognized that a 

reprimand is generally appropriate when a lawyer negligently fails to comply with a court order or 

rule, and causes injury or potential to a client or other party, or causes interference or potential 

interference with a legal proceeding. The prior indications by the American Bar Association all 

indicated that a reprimand was appropriate absent any aggravating or mitigating factors. The HPS 

found that the aggravating factors in this case strongly outweigh the mitigating factors, and these 

factors push the sanction to a suspension. 

The HPS went on to indicate that prior precedent from this Honorable Court concerning this 

type of misconduct is a suspension for three months.12 The most recent case from this Court was 

12 Rules of Lawyer Disciplinary Procedure allows a lawyer to be automatically reinstated to the 
practice of law under Rule 3.31 "[w ]hen a lawyer has been suspended for a period of three months or less 
..." A lawyer suspended "for a period ofmore than three months" has to go through a reinstatement process 
that could include a hearing under Rule 3.32 of the Rules of Lawyer Disciplinary Procedure. 
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Lawyer Disciplinary Board v. Sturm, 237 W.Va. 115, 785 S.E.2d 821 (2016), wherein the attorney 

was given a suspension for a period of three months following her failure to file a habeas petition 

for her client and failure to communicate with her client, among other violations concerning 

competence, conflicts, dealing with a client with diminished capacity, failure to earn fees, returning 

the unearned fees, and failure to respond to Disciplinary Counsel. The HPS noted that while it is 

clear that the attorney in Sturm had more rules violations, this Court stated in that case that: 

"[n]otwithstanding [the attorney's] conduct in the cases sub judice, 
[the attorney's] prior conduct establishes her propensity for ignoring 
requests from the ODC and this Court for information, as well as her 
pattern and practice offailing to file pleadings or appeals with courts 
and failing to communicate with her clients. Our concern with [the 
attorney's] conduct in these two cases is heightened by her testimony 
that she has ninety to one hundred clients and handles a lot of court
appointed cases. Some of these individuals are in great need of 
competent legal services, and it may take more effort and diligence to 
meet with them in order to assure that their legal matters are being 
handled in a competent manner. .. [W]e are extremely concerned 
about the repetitive nature of [the attorney's] conduct. .. [The 
attorney's] two prior admonishments failed to prevent her from 
repeating similar conduct. Consequently, we find the recommended 
sanction ofreprimand ... to be too lenient given the repetitive nature 
of [the attorney's] misconduct." 

Id. at ---,834. It is clear that this Court has strong feelings about clients who are being represented 

by appointed attorneys who do not provide proper communication and diligence in handling the 

client's cases. 

Complainant in this case was incarcerated without any knowledge ofwhat was going on in 

his case, and only knowing that deadlines set by the Circuit Court by a court Order were missed. 

Respondent had provided no information of what was going on to Complainant. Respondent has 

been admonished for failing to act diligently in a client matter and failing to properly communicate 

with a client in 2014, with prior admonishment for failing to act diligently in 2013. Respondent's 
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misconduct is repetitive, and he still continues to fail his clients in the same way even after receiving 

the lowest form of sanction. And again, Respondent was aware of Complainant's ethics complaint 

concerning his failure to communicate, and instead ofworking through that issue with Complainant, 

Respondent missed deadlines set by the Court and continued to not communicate with his client. 

The HPS noted that this Honorable Court found the misconduct in Strum was similar to the 

misconduct in Lawyer Disciplinru:y v. Conner, 234 W.Va. 648, 769 S.E.2d 25 (2015), and Lawyer 

Disciplinru:y Board v. Hollandsworth, No. 14-0022 (W.Va. Sept. 18, 2014)(unreported). Those 

attorneys were given three month suspensions for failure to communicate and failure to file pleadings 

as set forth in court Orders. 13 The HPS found that the misconduct in those cases was similar to the 

misconduct ofRespondent. However, the HPS did not recommend a three month suspension because 

ofan additional factor that was not present in those cases, in particular, the Sturm case. In this case, 

Respondent did actually file the pleadings at issue. In Sturm, the attorney testified that she had 

prepared the habeas petition, but never filed the pleading. Based upon the filing ofthe pleadings, the 

HPS still recommended a suspension for Respondent, but only for thirty (30) days. This was based 

in part on the idea that a license to practice law is a revokable privilege and when such privilege is 

abused, the privilege should be revoked. Further, the suspension is necessary to deter other lawyers 

from engaging in similar conduct, and to restore the faith of the victims in this case and of the 

general public in the integrity of the legal profession. 

The ODC consented to the recommendation ofthe HPS due to the evidence that Respondent 

did file the pleadings in Complainant's matter, although Respondent was late in filing the pleadings, 

13 The attorney Conner also had issues with failure to return an unearned fee and failure to respond 
to the ODC, along with failing to appear before this Honorable Court for a show cause hearing. Lawyer 
Disciplinary Board v. Conner, 234 W.Va. 648, 769 S.E.2d 25 (2015). 
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which is different from the facts in Stunn. The attorney in Sturm also had additional rule violations 

and a total of two ethics complaints with her case, which further distinguishes that case from 

Respondent's case. Nevertheless, it is clear that this Honorable Court's precedent supports a 

suspension for Respondent's misconduct in this matter. Respondent has been admonished for prior 

violations of the same RPC, and he still continues to disregard those Rules in representing clients. 

Respondent should be suspended for thirty (30) days from the practice of law to not only deter 

Respondent from continuing in this type ofmisconduct, but to also set an example to other attorneys 

that such continued misconduct will result in a suspension and to ensure the public that attorneys are 

held to the highest standards of this profession. 

V. CONCLUSION 

For the reasons set forth above, the ODe recommends the following sanctions: 

A. 	 That Respondent's law license be suspended for a period of thirty (30) days, with 

automatic reinstatement ofhis license to practice law pursuant to the provisions and 

requirements of Rule 3.31 of the RLDP; 

B. 	 That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education during the current reporting period, specifically, three (3) hours in the 

area of ethics and office management and three (3) hours in the representation of 

clients in petitions for writ of habeas COrpUS,14 in addition to the hours already 

required; 

14 The lIPS noted the testimony ofRespondent that he handled "about three or four [habeas corpus] 
cases over the course of the last 17 years or so." Hrg. Trans. p. 140. 
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awyer Disciplinary Counsel 

C. 	 That upon being suspended, Respondent should promptly comply with Rule 3.28 of 

the Rules of Lawyer Disciplinary Procedure; 15 

D. 	 That upon Respondent's reinstatement, he would be placed on six (6) months of 

probation with supervised practice by an active attorney in his geographic area in 

good standing with the West Virginia State Bar and agreed upon by the ODC. The 

goal of the supervised practice will be to improve the quality and effectiveness of 

Respondent's law practice to the extent that Respondent's sanctioned behavior is not 

likely to recur; and 

E. 	 That prior to being automatically reinstated, pursuant to Rule 3.15, Respondent pay 

the costs ofthe disciplinary proceeding in this matter. 

Accordingly, the ODC urges that this Honorable Court uphold the sanctions recommended 

by the HPS. 

Respectfully submitted, 
The Lawyer Disciplinary Board 
By Counsel 

sica H. Donah e Rhodes [Bar No. 9453] 

Office ofDisciplinary Counsel 
City Center East, Suite 1200C 
4700 MacCorkle Avenue SE 
Charleston, West Virginia 25304 
jrhodes@wvodc.org 
(304) 558-7999 
(304) 558-4015 -facsimile 

IS This was neither part ofODC's recommendation in its proposed findings of fact or conclusions 
oflaw, nor part ofthe HPS's Report. However, ODC believes that ifRespondent is suspended, he should be 
ordered to follow Rule 3.28, which informs attorneys of "Duties of disbarred or suspended lawyers" and 
includes instructions in how to inform clients of the suspension and the need to file an affidavit with the 
Supreme Court among other requirements. ODC notes that Rule 3.28(a) states that "[f]ailure ofa disbarred 
or suspended lawyer to notify all clients of his or her inability to act as a lawyer shall constitute an 
aggravating factor in any subsequent disciplinary proceeding." 
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CERTIFICATE OF SERVICE 


This is to certify that I, Jessica H. Donahue Rhodes Lawyer Disciplinary Counsel for the 

Office of Disciplinary Counsel, have this day, the 27th day of December, 2016, served a true copy 

of the foregoing "Brief of the Lawyer Disciplinary Board" upon Respondent James J. Palmer, 

III, by mailing the same via United States Mail with sufficient postage, to the following address: 

James J. Palmer, III, Esquire 
1991 Stadium Drive 
Bluefield, West Virginia 24701 

Rhodes 
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