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INTRODUCTION 


This Court should affirm the circuit court's denial of Jack R. Watts's habeas petition as 

completely meritless. Watts advances three arguments for why this Court should remand his case 

to the circuit court for further proceedings: that (1) he received ineffective assistance of habeas 

counsel; (2) this Court should "resolve" a "conflict" in this State's jurisprudence by adopting, 

through syllabus point, the procedure outlined in West Virginia Rule of Appellate Procedure 

IO(c) (1 0) to apply to circuit court proceedings, and retroactively apply that newly created rule of 

procedure to his habeas case; and (3) the circuit court did not make findings of fact and 

conclusions of law justifying the denial of his habeas petition. Watts fails to meet his burden to 

show that any of these issues necessitate remand. 

This Court should affirm the circuit court's denial of Watts's meritless habeas petition 

and deny his requests for remand. 

STATEMENT OF THE CASE 

Jack R. Watts has been convicted of and is incarcerated for sexually assaulting his then

girlfriend's underage son. On August 5, 2011, a jury in the Circuit Court of Ohio County 

convicted petitioner Jack R. Watts on eighteen counts: nine counts of sexual abuse by a person in 

a position of trust to a child, five counts of first degree sexual abuse, and four counts of first 

degree sexual assault. AR 1, 14. Following his conviction, Watts received consecutive sentences 

for the offenses, totaling an aggregate term of 215 to 705 years of incarceration plus fifty years 

of supervised release. AR 14; State v. Watts, No. 11-1643, 2013 WL 1632091, at *1 (W. Va. 

Apr. 16,2013) (memorandum opinion) (affirming conviction on direct appeal). 

Watts appealed his conviction with the aid of counsel. AR 9. In his direct appeal Watts 

alleged that the circuit court improperly admitted Rule 404(b) evidence under the West Virginia 
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Rules of Evidence to show that he has a lustful disposition towards children; that the evidence 

was not relevant under Rules 401 and 402 and that the evidence was so prejudicial that it should 

have been excluded under Rule 403. Watts, 2013 WL 1632091, at *1. This Court found no error 

in the circuit court allowing the introduction of Rule 404(b) evidence, affmned the circuit court's 

decision, and dismissed Watts's direct appeal. Id. at *3. 

At some point after the direct appeal, Watts disassociated his attorney and proceeded to 

file a pro se habeas petition before the circuit court, Judge James P. Mazzone. See AR I-II. 

Watts also filed motions for appointment of counsel and for an omnibus habeas corpus hearing. 

AR 12-13. The circuit court granted Watts's motions and appointed Mr. Mark Panepinto to serve 

as habeas counsel. AR 14-15. The court granted Mr. Panepinto ninety days from the August 15, 

2013 order to file a revised habeas petition on Watts's behalf, and scheduled an omnibus hearing. 

AR 15. 

As appointed counsel Mr. Panepinto devoted more than 102 hours to his investigation of 

Watts's habeas claims. AR 22. Soon after being appointed as habeas counsel, Mr. Panepinto 

arranged to meet with Watts in person at Mount Olive Correctional Facility to discuss the case 

with his client. AR 20. After their in-person meeting, Mr. Panepinto and Watts exchanged many 

letters. AR 20-22. Mr. Panepinto also undertook comprehensive review of nearly 3,000 case 

documents including trial and hearing transcripts, multiple boxes of evidence and discovery 

documents from the Kanawha County Public Defender's Office, performed research, and met 

with Watts's multiple former trial counsel regarding Watts's case. AR 20-22. However, after this 

exhaustive 102-hour investigation, Mr. Panepinto concluded that there was not one single 

argument that he could ethically make in support of Watts's petition for habeas relief. AR 16-17, 

22. 
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Bound by his ethical responsibilities, Mr. Panepinto filed a certificate of no merit with the 

circuit court expressing his opinion that Watts's arguments presented no viable grounds for 

habeas relief and requesting to dissociate from any arguments Watts raised in his previously filed 

habeas petition. AR 16. Watts filed a motion requesting that the circuit court remove Mr. 

Panepinto and appoint new counsel. AR 24-25. The court denied Watts's request for new 

counsel. AR 27-28. 

In the same order the court explained that, based on its review of Watts's previously filed 

habeas petition and Mr. Panepinto's separate assessment of the petition, it had determined that 

Watts's habeas petition held no merit. AR 28. Because it would be a ''waste ofjudicial time and 

resources to appoint another attorney" to re-brief Watts's meritless claims, the circuit court 

denied Watts's habeas petition and dismissed the case. AR 28. 

Watts now appeals the circuit court's denial of his habeas petition. 

S~YOFARGUMENT 

Each of Watts's assignments of error lack merit, and this Court should affirm the circuit 

court's denial of his habeas petition and deny his requests for remand. 

I. Watts's ineffective assistance claims fail under the objective standard set forth in 

Strickland v. Washington, 446 U.S. 668 (1984) and State v. Miller, 194 W. Va. 3, 459 S.E.2d. 

114 (1995). Habeas counsel's devotion of more than 102 hours to the case including meeting 

with Watts in person and corresponding with him by mail was objectively reasonable and 

forecloses Watts's claims that counsel failed to reasonably investigate the case or adequately 

consult with him about alleged trial deficiencies in trial counsel's representation. Counsel's 

diligent investigation of the case undoubtedly falls "within the broad range of professionally 

acceptable conduct." Syl. Pt. 4, in part, State ex ref. Daniel v. Legursky, 195 W. Va. 314, 465 
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S.E.2d 416 (1995). Further, Watts makes no attempt to show how he was prejudiced by 

counsel's alleged ineffective assistance and therefore his claim fails. 

II. This Court should reject Watts's invitation to expand West Virginia Rule of Appellate 

Procedure 1 O(c)(1 0) to apply to circuit court proceedings by syllabus point. 

A. 1. This Court's policy decision to not specify a binding procedure for habeas counsel 

to follow when representing client's meritless habeas claims in the circuit courts does not create 

a jurisprudential conflict requiring resolution. See Smith v. Robbins, 528 U.S. 259, 276 (2000); 

Peters v. Plumley, No. 14-0475,2016 WL 1547168, *4 (W. Va. April 15,2016) (memorandum 

opinion). Allowing counsel a variety of options for how to appropriately proceed is a policy 

choice that this Court is entitled to make. See Blacklink Transp. Consultants PTY Ltd. v. Von 

Summer, 856 N.Y.S.2d 496, at *5 (N.Y. Sup. Ct. 2008) ("Common-law jurisdictions have 

different procedural rules ... which reflect different public policy choices.") If the Court wishes 

to adopt a procedure for circuit courts to adhere to in handling meritless habeas cases it may do 

so, but no jurisprudential conflict mandates intervention by this Court. 

2. Nor is a conflict created by the fact that this Court has adopted Rule 1 O(c)(1 0) to 

govern appellate proceedings, but not to govern circuit court proceedings. Because States need 

only guarantee that court appointed counsel provide the "constitutional minimum ... in indigent 

criminallhabeas cases," Peters, 2016 WL 1547168, at *4 (citing Smith, 528 U.S. at 276), this 

Court need not impose a uniform procedure governing both appellate and circuit court 

proceedings. 

B. Watts identifies no other legal reason that would compel this Court to expand the 

reach of Rule 1 O(c)(1 0) to circuit court proceedings. He does not contend that he has been 

prejudiced or that his case has been harmed by the certificate of no merit procedure counsel 
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utilized or that the certificate of no merit procedure made his representation constitutionally 

deficient. And Watts's case has not been prejudiced by counsel's filing of a certificate of no 

merit based on counsel's extensive review of the case record. The circuit court still undertook a 

complete review of Watts's pro se habeas petition and concluded, as did counsel, that each of 

Watts's claims were meritless. 

c. Should this Court wish to adopt a particular procedure for circuit courts, it should do 

so by its standard process for amending or creating new rules of procedure-through rules order 

after providing notice and opportunity to comment-the same process the Court undertook when 

adding Rule 1 O(c)(1 0) to the rules of appellate procedure. Watts fails to put forth any reason why 

the Court should ignore its standard procedure and create a new rule by syllabus point and the 

Court should decline his invitation to do so. 

D. 1. Regardless of whether this Court opts to extend Rule 10(c)(10) to circuit court 

proceedings or to create any new rule, Watts's request for retroactive application and remand is 

improper. See Peters, 2016 WL 1547168, *4 (denying retroactive application of Rule 1 O(c)(1 0) 

under comparable circumstances). 

2. Even if this Court opted to apply Rule 10(c)(10) retroactively to Watts's case, 

counsel's representation under the circumstances of this case substantially complied with Rule 

10(c)(10), and Watts is not entitled to remand. 

llI. The circuit court made sufficient findings of fact and conclusions of law in denying 

Watts's meritless habeas petition. 

A. The court's order reflected that it denied Watts's meritless claims based on an 

independent review and institutional knowledge of the case. See Gray v. Ballard, Nos. 14-0836, 

15-0105,2015 WL 3952658 CW. Va. June 26,2015). 
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B. Had the court not conducted its own review, it would have still been reasonable for 

the circuit court to conclude based on counsel's affidavit and its knowledge of the case from 

presiding over it for one year and seven months that Watts's arguments were meritless. See Syl. 

Pt. 1, Perdue v. Coiner, 156 W. Va. 467, 194 S.E.2d 657 (1973). The circuit court's adoption of 

counsel's certificate of no merit constituted sufficient fmdings to deny Watts's frivolous habeas 

claims. See Ex parte Hernandez, No. 02-06-290-CR, 2007 WL 1502028, at *6 (Tex. App. May 

24, 2007); see also S. Side Lumber Co. v. Stone Const. Co., 151 W. Va. 439, 442, 152 S.E.2d 

721, 723 (1967) ("Though the court did not itself fmd the facts specially as provided by the 

[statutory] rule [of procedure], its action in adopting the fmdings of facts prepared by counsel for 

the defendants operated to make such findings the formal findings of the court.") 

C. Finally, even if this Court were to determine that the circuit court's findings and 

conclusions lacked the requisite specificity, the error was harmless at most. State ex reI. Waldron 

v. Scott, 222 W. Va. 122, 126,663 S.E.2d 576, 580 (2008) (citing Sullivan v. Louisiana, 508 U.S. 

275,278 (1993)). 

STATEMENT REGARDING ORAL ARGUMENT 

This matter has been set for Rule 20 oral argument. 


ARGUMENT 


I. 	 WATTS'S INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS ARE 
MERITLESS AND BELIED BY THE RECORD. 

Watts's argument that prior habeas counsel, Mark Panepinto, did not provide effective 

assistance of counsel because "the record does not reveal that Mr. Panepinto ever consulted with 

... the Petitioner himself," Pet'r Br. at 3, or that "Mr. Panepinto ever considered input from the 

Petitioner during any investigation," id. at 6, is directly contradicted by the record. And even if 

counsel's representation somehow failed under the objectively reasonable standard, Watts does 
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not advance any argument or produce any evidence to show that counsel's allegedly deficient 

investigation adversely affected the outcome of his circuit court proceedings. See AR 1-10, 27

29. 

In West Virginia courts, claims of ineffective assistance of counsel are governed by the 

two-pronged test established in Stricklandv. Washington, 466 U.S. 668 (1984), and subsequently 

adopted by this Court in State v. Miller, 194 W. Va. 3, 459 S.E.2d. 114 (1995). Prong one 

requires that "[c]ounsel's performance was deficient under an objective standard of 

reasonableness;" and prong two requires that "there is a reasonable probability that, but for 

counsel's unprofessional errors, the result of the proceedings would have been different." Syl. Pt. 

5, in part, Miller, 194 W. Va. 3,459 S.E.2d 114. Failure to meet the burden of proof imposed by 

either part of the Strickland/Miller test is fatal to a habeas petitioner's claim. State ex reI. Daniel 

v. Legursky, 195 W. Va. at 321, 465 S.E.2d at 423; see also State ex reI. Vernatter V., W Va. 

Penitentiary, 207 W. Va. 11, 17,528 S.E.2d 207,213 (1999). 

In reviewing counsel's performance, "a reviewing court asks whether a reasonable lawyer 

would have acted, under the circumstances, as defense counsel acted in the case at issue." Syl. 

Pt. 6, in part, Miller, 194 W. Va. 3, 459 S.E.2d 114; Syl. Pt. 2, in part, Ronnie R. v. Trent, 194 W. 

Va. 364, 460 S.E.2d 499 (1995). Counsel must only "conduct a reasonable investigation enabling 

him or her to make informed decisions about how best to represent criminal clients." SyL Pt. 3, 

in part, Legursky, 195 W. Va. 314, 465 S.E.2d 416 (1995); see also Strickland, 466 U.S. at 691 

(a reasonable investigation is part of providing effective assistance). "[T]here is a strong 

presumption that counsel's conduct falls within the wide range of reasonable professional 

assistance, and judicial scrutiny of counsel's performance must be highly deferential." Syl. Pt. 3, 

inpart, Legursky, 195 W. Va. 314,465 S.E.2d 416. 
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Prior habeas counsel unquestionably satisfied his duty of effective assistance of counsel. 

Watts falsely claims that counsel's certificate of no merit l demonstrates that counsel concluded 

Watts's claims were meritless without ever "consider[ing] input from," Pet'r Br. 6, or 

"consult[ing] with" him, id. at 3. But Watts's contention of a "one sided" investigation is 

rebutted by the record, which demonstrates that Mr. Panepinto not only met with Watts for more 

than an hour in person, but also reviewed ten letters from Watts, sent four letters to Watts, and 

invested more than 100 hours in the investigation of Watts's claims before concluding that they 

held no merit. AR 20-22.2 Watts attempts to ignore the record of this correspondence, by merely 

noting in a footngte that "[c]orrespondence of an undisclosed nature did occur." Pet'r Br. at 2 

n.lo But it is Watts's burden to demonstrate why habeas counsel's exhaustive investigation, 

which included an in-person meeting and significant correspondence between Watts and prior 

habeas counsel, in addition to review of over 3,000 pages of case materials, and discussions with 

both former trial counsel, failed to demonstrate that counsel "at a minimum conduct[ ed] a 

1 Counsel stated that "upon the review of the totality of documents and information obtained and 
after discussion with both fonner court-appointed trial counsel of the Petitioner" he could not 
ethically advance any arguments on Watts's behalf. AR 16. 
2 The record demonstrates that Mr. Panepinto specifically engaged in at least the following 
communications with Watts prior to filing the certificate of no merit with the circuit court on 
February 11,2015: 

• 8/20/2013 - received and reviewed letter #1 from Watts; 
• 9/1/2013 - met with Watts at Mt. Olive correctional facility; 
• 9/612013 - received and reyiewed letter #2 from Watts; 
• 12/9/2013 - received and reviewed letter #3 from Watts; 
• 12/2012013 - received and reviewed letter #4 from Watts; 
• 2/25/2014 - sent letter # 1 to Watts and received letter #5 from Watts; 
• 2/28/2014 - sent letter #2 to Watts; 
• 3/812014 - received and reviewed letter #6 from Watts; 
• 6/2/2014 - received and reviewed letter #7 from Watts; 
• 7/23/2014 - received and reviewed letter #8 from Watts; 
• 7/3112014 - sent letter #3 to Watts; 
• 9122/2014 - received letter #9 from Watts; 
• 1013012014 - sent letter #4 to Watts; and 
• 1112/2015 - received letter #10 from Watts. 
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reasonable investigation enabling him or her to make [an] informed decision[J" that Watts's 

habeas claims were frivolous. Watts fails to meet this burden. 

Watts attempts to analogize Ballard v. Ferguson, 232 W. Va. 196, 751 S.E.2d 716 

(2013), a completely inapposite set of circumstances, with the instant case. In Ferguson, this 

Court affirmed a circuit court's determination that a petitioner was entitled to habeas relief where 

trial counsel representing petitioner in a first-degree murder case failed to investigate a police 

report that named an alternate suspect who had confessed to the murder. Id. at 198,200-01, 751 

S.E.2d at 718, 720-21. On habeas review by the circuit court, petitioner presented evidence that 

his trial counsel had knowledge of the police report, which identified a witness who stated that 

an alternate suspect had confessed to the murder in front of her and two other people. Id. at 204, 

751 S.E.2d at 724. The circuit court found, and this Court affirmed, that trial counsel's decision 

to not interview or otherwise investigate the potentially exculpatory evidence stemming from 

allegations that an alternate suspect had committed and confessed to the murder in front of 

multiple people, undoubtedly fell below the objectively reasonable standard of representation 

and prejudiced petitioner's defense. Id. at 206, 751 S.E.2d at 726. That trial counsel's "central, 

overarching theory of the defense" was that someone other than petitioner had committed the 

murder only further demonstrated the unreasonableness of his failure to investigate and the 

prejudice to petitioner, who had been convicted. Id. at 204-05, 751 S.E.2d at 724-25. 

Here, Watts argues that habeas counsel's failure to consult with him about various 

all~ged failings of trial counsel amounts to the same failure to investigate as petitioner 

experienced in Ferguson. But habeas counsel "failing to" gamer Watts's opinion on his claims is 

not comparable to failing to investigate a police report that affirmatively suggests exculpatory 

evidence by identifying an alternate suspect and multiple witnesses who could potentially 
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undermine the prosecution's case. Unlike Ferguson where petitioner produced evidence that 

demonstrated that counsel had knowledge of, and failed to look into potentially exculpatory 

evidence that supported his trial strategy, Watts fails to plead any facts or present any evidence 

to demonstrate that, had counsel engaged in further discussions with him, Watts's claims would 

have had any potential for success. 3 Counsel's thorough investigation found Watts's claims to be 

entirely meritless.4 

Watts fails to meet his burdens under either prong of Strickland/Miller and this Court 

should deny his request for remand. 

II. 	 RULE lO(C)(lO) APPLIES ONLY TO APPEALS PROCEEDINGS AND TillS 
COURT SHOULD NOT CREATE A NEW RULE TO COVER CIRCUIT 
COURT PROCEEDINGS WITHOUT NOTICE AND COMMENT. 

Watts asks this Court to ignore its long-standing process for creating new rules of 

procedure and to, without notice and comment, create by syllabus point a new rule of procedure 

binding circuit courts. Pet'r. Br. at 8. But this Court should deny Watts's invitation to extend the 

reach of West Virginia Rule of Appellate Procedure 10(c)(lOi to circuit court proceedings for at 

3 Watts alleges in a single sentence that "Mr. Panepinto never spoke with the Petitioner about 
trial counsel's answers, he did not follow up with the Petitioner on defense counsel's asserted 
failure to call alibi witnesses, or to interview the State's witnesses, or to move for a change of 
venue, or, trial counsel's failure to voir dire Mary Lou Kent who is alleged to know one of the 
State's witnesses." Pet'r Br. at 7 (footnotes citing cases omitted). However, Watts provides no 
underlying facts or other information regarding these claims, except for the alleged failure to voir 
dire. Still, Watts fails to meet his burden under that claim, alleging only in his pro se briefing 
that at least one of the jurors recognized one of the State's witnesses. Watts did not provide any 
evidence to suggest that the juror indicated any bias, and appointed appellate counsel has not 
opted to raise that claim in this re-briefmg. 
4 Tellingly, appellate habeas counsel in the instant case has likewise declined to raise any 
ineffective assistance of trial counsel arguments in this appeal. 
5 The following requirements must be observed when counsel in a criminal, habeas corpus, or 
abuse and neglect case is directed by a client to file an appeal where counsel lacks a good faith 
belief that an appeal is reasonable and warranted under the circumstances: 
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least four reasons. First, there is no jurisprudential conflict over this issue that necessitates 

resolution by this Court. Second, Watts does not identify any other legal issue that would compel 

intervention by this Court. Third, should this Court desire to amend Rule IO(c)(10) or to adopt a 

new rule of procedure governing circuit court proceedings, as it possesses power to do, it should 

do so through its standard process for amending or creating rules and publish a proposed rule for 

notice and comment before releasing a rules order. Finally, even if this Court does extend Rule 

IO(c)(10) through syllabus point, Watts is not entitled to remand or a retroactive application of 

the procedure in Rule 1 O(c)(1 0). 

A. No Jurisprudential Conflict Exists 	That Necessitates Resolution By This 
Court. 

1. Watts seeks a resolution from this Court to a jurisprudential conflict that simply does 

not exist. Specifically, he asks this Court to "resolve [a] continuing conflict" in West Virginia's 

jurisprudence regarding the proper procedure for circuit court judges and counsel in habeas 

proceedings where counsel believes his or her client's habeas claims are frivolous. Pet'r Br. at 8. 

(a) Counsel must engage in a candid discussion with the client regarding the merits of the 
appeal. If, after consultation with the client, the client insists on proceeding with the 
appeal, counsel must file a notice of appeal and perfect the appeal on the petitioner's 
behalf. The petitioner's brief should raise any arguable points of error advanced by 
the client. Counsel need not espouse unsupportable contentions insisted on by the 
client, but should present a brief containing appropriate citations to the appendix and 
any case law that supports the assignments of error. 

(b) In extraordinary circumstances, if counsel is ethically compelled to disassociate from 
the contentions presented in the brief, counsel must preface the brief with a statement 
that the brief is filed pursuant to Rule 10(c)(10)(b). Counsel should not inject 
disclaimers or argue against the client's interests. If counsel is ethically compelled to 
disassociate from any assignments of error that the client wishes to raise on appeal, 
counsel must file a motion requesting leave for the client to file a pro se supplemental 
brief raising those assignments of error that the client wishes to raise but that counsel 
does not have a good faith belief are reasonable and warranted. 

W. Va. R. ofApp. Proc. IO(c)(lO). 
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But this request is misleading as the "conilict" Watts attempts to paint into West Virginia's 

jurisprudence does not exist. Watts cites three cases where counsel undertook mildly varying 

procedures when representing the meritless habeas claims of their clients and claims that this 

Court's implicit approval of these different procedures creates a jurisprudential conflict. See 

Pet'r Br. at 8 (citing Manns v. Ballard, No. 12-1194,2013 WL 5508431 CW. Va. Oct. 4,2013) 

(counsel filed Anders brief and then asked to withdraw as counsel); Gray v. Ballard, Nos. 14

0836, 15-0105,2015 WL 3952658 (W. Va. June 26,2015) (counsel filed certificate of no merit 

after being asked to revise client's previously filed pro se petition); Peters, 2016 WL 1547168, at 

*4 (habeas counsel who moved to withdraw from representing client's appeal met at least the 

constitutional minimum required representation). But these cases demonstrate only that this 

Court has found various procedures to provide representation at or above the constitutionally 

mandated minimum standards, and had, prior to Rule 10(c)(10), opted not to mandate one 

uniform procedure at either the circuit court or the appellate level. 

This Court's decision to not specify a binding procedure for habeas counsel to follow 

when presenting a client's meritless habeas claims to the circuit courts does not create a conflict. 

Allowing counsel a variety of options for how to appropriately proceed is a policy choice that 

this Court is entitled to make. See Black/ink Transp. Consultants PTY Ltd. v. Von Summer, 856 

N.Y.S.2d 496, at *5 (N.Y. Sup. Ct. 2008) ("Common-law jurisdictions have different procedural 

rules ... which reflect different public policy choices."). "States may ... craft [their own] 

procedures," Smith v. Robbins, 528 U.S. 259, 276 (2000), and need provide only the 

"constitutional minimum for court-appointed counsel in indigent criminal/habeas cases," Peters, 

2016 WL 1547168, *4 (citing Smith, 528 U.S. at 276); see also Smith, 528 U.S. at 276 (There are 

various "method[s] [for] satisfying the requirements of the Constitution for indigent criminal 

12 


http:N.Y.S.2d


appeals."). So long as counsel's representation meets constitutionally mandated minimum levels 

of representation, this Court need not instruct counsel on how to specifically proceed in their 

representation before the circuit courts. Any decision by this Court to adopt a particular 

procedure governing counsel's representation in circuit court proceedings is discretionary and is 

in no way compelled. 

2. Nor is a conflict created by the fact that this Court has adopted a particular procedure 

at the appellate level, but not done so at the circuit court level. Because States need only 

guarantee that court appointed counsel provide the "constitutional minimum . . . in indigent 

criminal/habeas cases," Peters, 2016 WL 1547168, *4 (citing Smith, 528 U.S. at 276), this Court 

need not impose a uniform procedure governing both appellate and circuit court proceedings. 

Therefore, this Court's adoption of Rule 1 O(c)(1 0) to govern appellate habeas matters does not 

require that same procedure be followed in circuit court proceedings. See Peters, 2016 WL 

1547168, at *4 ("[W]e amended Rules 3 and 10 of the West Virginia Rules of Appellate 

Procedure to adopt our own standards to govern counsel's conduct in appeals of [habeas] cases . 

. . . ") (emphasis added). The Court's discretionary decision to adopt a different policy governing 

appellate habeas proceedings is certainly reasonable, given the special responsibility of the 

habeas appeals process to afford a petitioner the last opportUnity to obtain the relief he or she 

seeks. See, e.g., Baez-Fernandez v. l.NS., 385 F. Supp. 2d 292, 295 (S.D.N.Y. 2005) ("appeal 

from his habeas petition was his last opportunity to retain his legal status in the United States"). 

Should the Court wish to adopt the same (or any) specific procedure governing counsel's 

representation of meritless habeas matters in circuit court, it may do so, but no conflict 

necessitates that action. 
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B. 	Watts Fails To Identify Any Other Legal Reason For Why This Court 
Should Apply Another Procedure To His Case. 

Watts identifies no other legal reason that would compel this Court to expand the reach of 

Rule 1 O(c)(1 0) to circuit court proceedings. He does not contend that he has been prejudiced or 

that his case has been harmed in any way by his attorney's filing of a certificate of no merit with 

the circuit court, or that the procedure of filing a certificate of no merit was constitutionally 

deficient. Accordingly, he has waived these claims. 

Plainly, Watts's case has not been prejudiced by counsel's filing of a certificate of no 

merit based on counsel's extensive review of the case record. The circuit court still undertook a 

complete review of Watts's pro se habeas petition and concluded, as did counsel, that each of 

Watts's claims were meritless. 

C. 	Should The Court Wish To Adopt A New Rule Of Procedure It Should Do So 
Through The Standard Procedure For Amending Rules. 

Watts's request for a syllabus point expanding the reach of West Virginia Rule of 

Appellate Procedure lO(c)(lO) to circuit court proceedings is a deviation from this Court's 

standard practice for implementing rule changes. Should the Court wish to pursue the procedural 

rule Watts proposes, Respondent suggests that the Court undergo its standard process when 

making changes to any West Virginia rules of procedure-publish a proposed new or amended 

rule for public comment and release the finalized rule in a "rules order" with a clear effective 

date. Watts certainly does not identify any reason why this Court should deviate from its 

standard practice or to cite any case where the Court chose to adopt a rule of procedure by way 

of syllabus point. 

The Constitution and Legislature specifically authorize the Supreme Court of Appeals to 

promulgate rules and regulations governing pleading, practice, and procedure in state courts of 
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record. W. Va. Const. art. VIII § 3 (the Supreme Court of Appeals of West Virginia "shall have 

power to promulgate rules for all cases and proceedings"); see also W. Va. Code § 51-1-4. "The 

Court exercises this authority by issuing rule orders at various times throughout the year." West 

Virginia Judiciary, Recent Rule Orders, available at http://www.courtswv.gov/legal

community/recent-rules-orders.html. Before issuing new or amended rules, the Court generally 

publishes proposed amendments and additions for public comment. See id. (listing requests for 

public comment and recent rules orders, and noting the dates proposed rules were held open for 

public comment); cfIn Re: Rule 33 of the West Virginia Rules of Appellate Procedure, Docket 

No. 16-RULES-20 (Nov. 4, 2016) ("Because this order only amends the Rule to properly cite to 

the Code of Judicial Conduct, no public comment period is necessary.") Following the comment 

period, the Court releases a "rules order" notifying the public of the fmalized amendments and 

the effective date of such amendments. This process allows interested parties the opportunity to 

weigh in on amendments and also provides clear notice and instruction to the public regarding 

the effective dates of any new rules. 

The Court followed this standard practice when promulgating West Virginia Rule of 

Appellate Procedure 10(c)(10), the rule Watts now asks the Court to unilaterally extend to all 

circuit court proceedings by a completely different and disfavored process. By a rules order, the 

Court requested public comment on its proposed revisions and allotted a sixty-day comment 

period. Rules Order (July 13, 2015), http://www.courtswv.gov/legal-community/court

ruies/Orders/20 151RAP -Public-Comment -J uly-2015. pdf. The Court specifically requested input 

from interested parties, including the West Virginia Public Defender Services, West Virginia 

Prosecuting Attorney's Institute, the Appellate Division of the West Virginia Attorney General's 

Office, and the Office of Disciplinary Counsel. Id. After considering "a number of insightful 
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comments," the Court fInalized its amendments, incorporating various changes as a result of the 

comments received, and set an effective date of January 1, 2016 for the new procedures to take 

effect. http://www.courtswv.gov/legal-cornmunity/court-rules/Orders/2015/ 

RAP Amendments _November24-20 15.pdf. 

D. Watts Is Not Entitled To A Retroactive Application Of The Rule. 

1. Regardless of whether this Court opts to expand the reach of Rule 1 OCc)(1 0) to circuit 

court proceedings, Watts is not entitled retroactive application of this rule. Watts fails to cite any 

case to signal why retroactive application of Rule 1 O(c)(1 0) would be appropriate or necessitate 

remand. Instead he merely tacks on to the end of his argument a single sentence asserting that if 

the Court adopts his position that Rule 1 O(c)(1 0) extend to apply to circuit court proceedings, 

"[t]his case should be remanded for appointment of new habeas counsel to assist the Petitioner in 

a manner consistent with the above position." Pet'r Br. at 9. 

This Court has already denied retroactive application of Rule 1 O(c)(1 0) in comparable 

circumstances. In the recent Peters decision, petitioner alleged ineffective assistance of counsel 

and argued that his habeas counsel should have followed the procedure outlined in Rule 

1O(c)(1 0), which was not yet in effect at the time of counsel's representation. 2016 WL 1547168, 

at *4. This Court declined to retroactively apply Rule 10(c)(10) to petitioner'S appeal, "[b]ecause 

habeas counsel complied with the law then in effect in West Virginia," and because petitioner 

did not raise and thus waived any argument that the conduct did not meet the "constitutional 

minimum for court-appointed counsel." ld. 6 

6 To the extent that Watts argues that this Court decided in Peters that Rule 10(c)(10) extends to 
circuit court proceedings, he is incorrect. Watts asserts that this Court's memorandum decision in 
Peters instructs that "where the Anders procedure would otherwise apply, courts should now 
apply Rule 1 OCc)(1 0) of the Rules of Appellate Procedure." Pet'r Br. 9. But Peters did no such 
thing. Instead, the Court explicitly restricted the import of the amended Rules of Appellate 
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Peters demonstrates that, even if this Court decides to extend the reach of Rule 1 O(c)(1 0) 

to cover circuit court proceedings, the Rule would not apply retroactively to Watts's circuit court 

proceedings. Like in Peters, Rule 10(c)(1O) came into effect long after the date of counsel's 

challenged conduct. The circuit court released its order denying Watts's habeas petition on May 

21, 2015, nearly a month before Rule 10(c)(10) had even been proposed, and more than six 

months before the Court ordered Rule 1 O(c)(1 0) to take effect. AR 27-29. And also similarly to 

Peters, Watts does not argue and thus has waived any argument that counsel's use in circuit 

court proceedings of the procedure in effect before Rule 1 O(c)(1 0) did not meet the constitutional 

minimum standards guaranteed by the law in effect at the time. Just as this Court did in Peters, 

this Court should decline to retroactively apply any new chosen policy to govern the 

representation Watts received in circuit court under the law then in effect in West Virginia. 

Therefore, Watts's request for remand should be denied. 

2. And even if this court did decide to apply Rule 1O(c)(10) retroactively, it would not 

affect the outcome of this case, because Watts received assistance that complied substantially 

with Rule 1 O(c)(1 0). Rule 1 O(c)(1 O)(b) instructs that, "if counsel is ethically compelled to 

disassociate from any assignments of error that the client wishes to raise" counsel must 

"request[] leave for the client to file a pro se supplemental brief raising those assignments of 

error that the client wishes to raise but that counsel does not have a good faith belief are 

reasonable or warranted." In this case, because counsel was ethically required to disassociate 

from all of Watts's contentions, Rule IO(c)(1 0) would have instructed that Watts be afforded the 

Procedure to only "govern counsel's conduct in appeals of [habeas] cases." Peters, 2016 WL 
1547168 at *4 (emphasis added) (discussing only whether to retroactively apply Rule 1O(c)(10) 
to petitioner's lone appellate ineffective assistance allegation-that counsel was ineffective 
because "counsel forced petitioner to file the instant appeal by himself.") 
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opportunity to file a pro se brief asserting his claims. However, because Watts had already filed a 

pro se brief expressing each and every contention he wished to raise, counsel's filing of the 

certificate of no merit dissociating from the case in no way prevented Watts from having his 

claims considered in full by the circuit court. Therefore, because the assistance Watts received 

substantially complied with Rule IO(c)(lO), remand would not be necessary. 

ID. 	 THE CIRCUIT COURT PROPERLY DENIED WATTS'S HABEAS 
PETITION WITHOUT A HEARING. 

A. 	 The Circuit Court's Order Made Sufficient Findings Of Fact And Conclusions 
Of Law To Justify Its Denial Of Watts's Meritless Habeas Petition. 

Watts next argues that he is entitled to remand because the circuit court failed to make 

"any independent fmdings of fact and conclusions of law to support its decision to deny the 

habeas corpus petition." Pet'r Br. at 3; see also id. at 9-12. But Watts's contention that the 

circuit court "abdicated its responsibilities ... by relying on counsel's so-called Certificate of No 

Merit in dismissing the habeas petition," Pet'r Br. at 4; see also id. at 9-12, should be rejected, 

because the circuit court made sufficient findings of fact and conclusion of law to deny Watts's 

meritless habeas petition. This Court should affirm the circuit court's denial of Watts's habeas 

petition and deny Watts's request for remand. 

In reviewing challenges to the findings and conclusions of the circuit court in a habeas 

corpus action, this Court reviews the final order and the ultimate disposition under an abuse of 

discretion standard; the underlying factual findings under a clearly erroneous standard; and 

questions of law under a de novo standard. Syl. Pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 

S.E.2d 771 (2006). This Court has specifically held that "[f]indings of fact made by a trial court 

in a post-conviction habeas corpus proceeding will not be set aside or reversed on appeal by this 
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Court unless such findings are clearly wrong." Syi. Pt. 1, State ex rei. Postelwaite v. Bechtold, 

158 W. Va. 479, 212 S.E.2d 69 (1975). 

There is no requirement for a court's findings of fact and conclusions of law to be 

lengthy. "[A] court having jurisdiction over habeas corpus proceedings may deny a petition for a 

writ of habeas corpus without a hearing and without appointing counsel for the petitioner if the 

petition, exhibits, affidavits or other documentary evidence filed therewith show to such court's 

satisfaction that the petitioner is entitled to no relief." SyI. Pt. 1, Perdue v. Coiner, 156 W. Va. 

467, 194 S.E.2d 657 (1973). West Virginia Code section 53-4A-7(c) "requires a circuit court 

denying or granting relief in a habeas corpus proceeding to make specific findings of fact and 

conclusions of law relating to each contention advanced by the petitioner, and to state the 

grounds upon which the matter was detennined." SyI. Pt. 1, State ex reI. Watson v. Hill, 200 W. 

Va. 201, 488 S.E.2d 476 (1997); see also West Virginia Code § 53-4A-7(c); W. Va. Rules 

Governing Post-Conviction Habeas Corpus Proceedings Rule 4{c). However, orders can be brief 

and may summarily dispose of a plainly meritless case. See Gray v. Ballard, 2015 WL 3952658, 

at *6; see also SyI. Pt. 1, Perdue, 156 W. Va. 467, 194 S.E.2d 657. 

While the circuit court's findings of fact and conclusions of law may have been brief: 

they were sufficient. First, any contention that the circuit court "abdicat[ ed] [its decisionmaking] 

to habeas counsel" and denied Watts's meritless petition based only on "habeas counsel's 

assessment of the habeas petition" is inaccurate on its face. Pet'r Br. at 11. The court's order 

clearly demonstrated that the court denied Watts's petition based on its independent review of 

Watts's case under applicable law. In fact, the circuit court's order explicitly stated on page one 

that "[a]fter considering Petitioner's Motion, the applicable law and the Court file, the Court 

FINDS that Petitioner's Motion, should be DENlED because the same is without merit." AR 27. 
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The court's statement demonstrates on its face that the court undertook an independent review of 

the court file containing case materials, which included Watts's previously submitted pro se 

habeas petition, and the applicable law governing Watts's claims. Though the court agreed with 

and ultimately adopted counsel's assessment of Watts's habeas petition and the conclusions of 

law counsel made in his certificate of no merit, the circuit court represented that it based its 

decision on a conscientious and independent review of the case materials and its institutional 

knowledge of the case over which it had presided for one year and seven months at the time of 

issuing its order denying Watts's petition. See AR at Certified Docket Sheet. 

This court affirmed as sufficient nearly identical [mdings by the same court under similar 

circumstances in Gray v. Ballard, Nos. 14-0836, 15-0105,2015 WL 3952658 (W. Va. June 26, 

2015). In Gray, the same counsel, Mr. Panepinto, had been appointed to represent petitioner. See 

id. at *3. As in this case, Mr. Panepinto, after thoroughly reviewing the record and petitioner's 

claims, concluded that petitioner's claims were meritless and submitted a certificate of no merit. 

See id. On review this Court affirmed the circuit court's denial of petitioner's habeas claims 

without a hearing. Id. at *4. The circuit court did not abuse its discretion, this Court concluded, 

because the "court clearly found" that "petitioner's claims were 'without merit' based on a 

review of Mr. Panepinto's filing as well as '[petitioner]'s various [p]etitions, the applicable 

law[,] and the [c]ourt file." Id. at *4. Further, because the record demonstrated that the "only 

arguably viable claim"-ineffective assistance of counsel, an issue which must often be litigated 

in a habeas proceeding-was clearly without merit, there was no need to remand this case for 

more comprehensive findings.ld. (citing State ex reI. Farmer v. Trent, 209 W. Va. 789, 794 n.3, 

551 S.E.2d 771, 716 n.3 (2001». 
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This case involves the exact same circuit court and counsel as Gray. Similarly, counsel 

submitted a certificate of no merit following the same pattern as in the instant case and the circuit 

court made findings of fact and conclusions of law using similar language as the order at issue in 

this case. And also like in Gray, this Court can easily determine that Watts's lone ineffective 

assistance of counsel claim, alleging that counsel did not adequately consult with him to 

investigate the case, is meritless based on the record. The Court should find, as it did in Gray, 

that the circuit court did not abuse its discretion, and affirm the circuit court's order denying 

Watts's meritless habeas petition. 

B. 	 the Circuit Court's Adoption Of Counsel's Certificate Of No Merit Was 
Sufficient To Deny Watts's Meritless Habeas Petition. 

Even if circuit court did rely on counsel's representations to deny Watts's request for 

habeas relief, it did not err by doing so. See Syl. Pt. 1, Perdue v. Coiner, 156 W. Va. 467, 194 

S.E.2d 657 (1973) (The court may "deny a petition for a writ of habeas corpus without a hearing 

... if the petition, exhibits, affidavits or other documentary evidence filed therewith show to 

such court's satisfaction that the petitioner is entitled to no relief.") (emphasis added). To be 

sure, the statute requires the court to make findings; however, it does not specifically require the 

court to make independent findings. 

The circuit court may rely upon an affidavit from a petitioner's counsel in finding facts to 

deny the petitioner's habeas claim. See Ex parte Hernandez, No. 02-06-290-CR, 2007 WL 

1502028, at *6 (Tex. App. May 24, 2007) (memorandum opinion); see also S. Side Lumber Co. 

v. Stone Constr. Co., 151 W. Va. 439, 442, 152 S.E.2d 721, 723 (1967) ("Though the court did 

not itself fmd the facts specially as provided by the [statutory] rule [of procedure], its action in 

adopting the findings of facts prepared by counsel for the defendants operated to make such 

findings the formal findings of the court.") In Ex Parte Hernandez, a Texas court affirmed a 
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lower court's reliance on trial counsel's affidavit in denying a petitioner's habeas claim. The 

court found that the lower court's order denying habeas relief based on "findings of fact 

essentially adopting ... portions of Hernandez's trial counsel's affidavit" constituted sufficient 

[IDdingS for the court to have denied habeas. Ex parte Hernandez, 2007 WL 1502028, at *6. 

Here, even if the court had merely adopted the findings counsel submitted in its 

certificate of no merit, those findings would have been sufficient to deny Watts's habeas petition. 

Counsel represented that he was a seasoned criminal lawyer who, after speaking with Watts and 

former trial counsel, and thoroughly reviewing approximately 3,000 pages and documents in the 

case record, concluded that he ethically could not bring one single claim before the circuit court 

that Watts asked him to advance. As in Hernandez, where the trial court's [IDdings of fact in 

denying petitioner's habeas petition relied heavily on counsel's affidavit, it would have been 

reasonable for the circuit court to rely on the findings in counsel's certificate of no merit (in 

addition to the court's independent knowledge of the case from presiding over it for one year and 

seven months) to conclude that Watts's arguments held no merit and deny his habeas petition. 

And though Hernandez dealt with the affidavit of trial counsel who no longer represented the 

petitioner, the circumstances are not dissimilar from the instant case where Mr. Panepinto had 

concluded he was ethically compelled to disassociate from the case, and Watts, at the time of the 

court's order, had filed a motion to appoint new habeas counsel. 

Watts presents no evidence to demonstrate or suggest that the findings of the court-that 

his claims were meritless-were wrong. Even where "the trial judge adopts proposed findings 

[of counsel], the [IDdingS are those of the court and may be reversed only if clearly erroneous." 

Freeman v .. Poling, 175 W. Va. 814, 824, 338 S.E.2d 415,425 (1985) (quoting Anderson v. City 

ofBessemer City, 470 U.S. 564, 572 (1985». Because Watts presents no evidence to show that 
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the court erred in concluding his petition was meritless, this Court should affmn the circuit 

court's determination. 

C. 	Any Error From The Brevity Of The Order Of Circuit Court Is Harmless At 
Most. 

Finally, even if this Court were to determine that the circuit court's fmdings and 

conclusions lacked the requisite specificity, the error was harmless at most. This Court has 

acknowledged that "[m]ost errors, including constitutional ones are subject to harmless error 

analysis." State ex ref. Waldron v. Scott, 222 W. Va. 122, 126, 663 S.E.2d 576, 580 (2008) 

(citing Sullivan v. Louisiana, 508 U.S. 275, 278 (1993)). Watts fails to provide any argument as 

to why the circuit court's ultimate determination that his habeas petition held no merit was 

incorrect and therefore not harmless. In fact, under representation of current counsel, Watts has 

abandoned many of the ineffective assistance arguments that he previously raised in circuit court. 

And as discussed above, the ineffective assistance arguments Warts continues to assert in these 

proceedings are likewise meritless because Watts fails to meet his burden to adequately plead his 

claims. He has failed to show that the circuit erred in its ultimate determination concerning the 

merit of his petition for habeas relief. Therefore, the brevity of the circuit court's order is at most 

harmless error. 

However, if this Court fmds that the circuit court's order necessitates a "more developed 

final order," Ballard v. Hurt, 230 W. Va. 374, 380, 738 S.E.2d 538, 544 (2012); see also 

Johnson v. Ballard, No. 11-0209,2012 WL 5869967, at *2 (November 19, 2012) (memorandum 

opinion), outlining specific fmdings of fact and conclusions of law for each frivolous claim 

asserted, Respondent requests that this Court remand Watts's case with directions to the circuit 

court only to make revised findings of fact and conclusions of law on the ineffective assistance 

claims asserted in this current petition. 
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CONCLUSION 


For the foregoing reasons this Court should affirm the circuit court's order denying 

habeas relief. 

Respectfully submitted, 

DAVID BALLARD, Warden 

By counsel 
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