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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 15-0568 


JACK R. WATTS, 


Petitioner, 

v. 

DAVID BALLARD, Warden, 
Mount Olive Correctional Complex, 

Respondent. 

RESPONDENT'S BRIEF 

I. 


STATEMENT OF THE CASE 


Petitioner was indicted on May 20, 2010 on two counts of Sexual Assault (First Degree) 

and two counts of Sexual Abuse by a Custodian. CAppo at 1.) On January 10,2011, Petitioner 

was indicted with add~tional charges based on evidence learned through discovery: four counts 

of Sexual Assault (First Degree); five counts of Sexual Abuse (First Degree), and nine counts of 

Sexual Abuse by a Person in a Position of Trust. (App. at 4.) 

On August 5, 2011, Petitioner was convicted by a jury on 18 counts. On October 28, 

2011, Petitioner was sentenced to 215 -705 years of incarceration. (App. at 17.) 

Petitioner appealed the conviction. The sole grounds for appeal were that the lower court 

improperly admitted 404(b) evidence. See: State v. Watts, memorandum decision, 2013 WL 

1632091 (2013) Ultimately, Petitioner was unsuccessful. 



Later in 2013, Petitioner filed the instant habeas corpus Petition. (With the exception of 

an ineffective assistance of counsel claim, every claim asserted by Petitioner pertains to trial 

error that should have been asserted on direct appeal.) On August 17,2013, Petitioner appointed 

counsel, Mark Panepinto. (App. at 21.) After reviewing thousands of documents, Panepinto 

submitted a Certificate ofNo Merit to the trial court. (App. at 24.) The document stated that 

Panepinto found no viable claims and could not ethically submit a brief for Petitioner. On May 

21, 2015, after considering the Certificate of No Merit, the trial court dismissed Petitioner's 

habeas action without a hearing. Petitioner appeals that dismissal. 

II. 


SUMMARY OF THE ARGUMENT 


1. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based on 
Court-Appointed Counsel's Filing of a Certificate of Merit. 

The Certificate of Merit filed by Petitioner's attorney is sufficient to dismiss a claim. 

This Court has said that "a court having jurisdiction over habeas corpus proceedings may deny a 

petition for a writ of habeas corpus without a hearing and without appointing counsel for the 

petitioner if the petition, exhibits, affidavits or other documentary evidence filed therewith show 

to such court's satisfaction that the petitioner is entitled to no relief." Perdue v. Coiner, 156 W. 

Va. 467,467,194 S.E.2d 657, 658 (1973). 

Petitioner's court appointed attorney was a seasoned criminal lawyer. After reviewing 

the file, the attorney found no claim that could be ethically asserted. This was sufficient for the 

lower court to dismiss the claim. Indeed, after looking at Petitioners' claims, none of them have 

merit. 

Also, this court upheld a similar decision by the lower court to dismiss a habeas corpus 

claim. The same attorney submitted a Certificate of No Merit. This court agreed that there were 
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no viable claims. Gray v. Ballard, memorandum decision, 2015 WL 3952658 (2015). 

2. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus based on 
the Failure to Make Specific Findings of Fact and Conclusions of Law Regarding the 
Cognizable Issues Raised in Violation ofW. Va. Code §53-4A-7(c). 

The Order did make findings of fact. There were no conclusions of law in the traditional 

sense. However, the lower court did cite Petitioner's attorney's Certificate of No Merit as 

grounds for the dismissal. Reference to the Certificate of No Merit should satisfy the 

requirement for the conclusions of law. 

In addition, any error that could result from failure to provide conclusions of law is 

harmless. Petitioner's claims are so unfounded that there was no possibility of success on the 

claims if a hearing was held. See: Syl. Pt. 20, State v. Thomas, 157 W. Va. 640, 643, 203 S.E.2d 

445,449 (1974). 

3. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based on 
Ineffective Assistance of Trial Counsel. 

A. 	 Trial Counsel's failed to object to consecutive sentencing on Double Jeopardy 
"Carbon Copy" Counts in the Indictment. 

Petitioner claims ineffective assistance of counsel only in the heading of his argument. 

He does not attempt to analyze the claim under Strickland v. Washington, 466 U.S. 668, 104 

S.Ct. 2052, 80 L.Ed.2d 674 (1984). 

Also, this double jeopardy claim should have been asserted during Petitioner's direct 

appeal. Pursuant to Losh v. McKenzie, "prior omnibus habeas corpus hearing is res judicata as to 

all matters raised and as to all matters known or which with reasonable diligence could have 

been known; however, an applicant may still petition the court on the following grounds: 

ineffective assistance of counsel at the omnibus habeas corpus hearing; newly discovered 

evidence; or, a change in the law, favorable to the applicant, which may be applied 
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retroactively." Syl. Pt. 4, 166 W. Va. 762, 277 S.E.2d 606 (1981). Further, pursuant to State ex 

reI. Phillips v. Legursky, "A habeas corpus proceeding is not a substitute for a writ of error in 

that ordinary trial error not involving constitutional violations will not be reviewed." Syl. Pt., 187 

W. Va. 607, 607, 420 S.E.2d 743, 743 (1992). 

Nevertheless, for the sake of argument, there was no double jeopardy violation. Plaintiff 

complains that the use of a range of dates in the indictment is too vague. However, this court has 

repeatedly said that the exact dates of child sexual assault are not required in an indictment. See: 

State v. David D.W., 214 W. Va. 167, 173 558 S.E.2d 156, 162 (2003) ("there was no 

requirement that the indictment in this case specify exactly when the alleged offenses 

occurred."); State v. Miller, 195 W. Va. 656, 664,466 S.E.2d 507, 515 (1995) ("Because time is 

not an essential element of the charged offenses, the alleged variances did not substantially alter 

the offenses charged, the defense was not prejudiced by any alleged variances, and the defendant 

was not exposed to the danger of being put in jeopardy to the same offenses, we find that the 

defendant's second assignment of error is without merit. ") 

B. 	 Trial Counsels' Failed to Move to have Child Complaining Witness Independently 
Examined by a Psychologist and Psychiatrist to Rule Out Outside and Coercive Influences 
by the Police, Prosecution, and a Family Member, and to Establish Whether False Memory 
Implantation Existed. 

As in part "A" above, Petitioner claims ineffective assistance of counsel only in the 

heading of his argument. It is just a guise to argue ordinary trial error. 

Otherwise, Petitioner's claims are simply unsubstantiated. Petitioner provided no 

evidence of "outside and coercive influences" by the police or any other entity involved. 

Likewise, Petitioner does not provide any reason why the victims of his crimes should have 

undergone a psychology evaluation. Petitioner committed rape and the victims told authorities 
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about the rape. This does not make them incompetent. It makes them strong enough to discuss 

Petitioner's dark, vile secret. There was no error. 

C. Trial Counsel Violated Petitioner's 5th Amendment Right to Self-Incrimination. 

Again, Petitioner again fails to adequately brief this issue. Petitioner alleges that he made 

admissions during discovery that led to a second, superseding indictment with new charges. 

Despite blaming his attorneys, Petitioner fails to mention any error on the part of his attorneys 

that caused the self-incrimination. He simply ~tates that he admitted to additional crimes at some 

point and that it must be his attorneys' fault. Maybe he blurted it out during a deposition or 
, 

during an interview. Maybe he was warned not to discuss certain matters but did anyway. 

Maybe his attorneys actually made a mistake. Who knows? Petitioner does nothing more than 

conclude that there was error. Consequently, there is no possibility of a deficiency under 

Strickland v. Washington, as it is briefed by Petitioner. 

D. 	 Trial Counsels' Failed to Object to the Illegal Prosecution Practices at the 1st Grand 
Jury to Bring an Indictment. 

Once again, Petitioner fails to understand the basic premise of an ineffective assistance of 

counsel claim. His only mention of ineffective assistance of counsel comes in the heading. 

Then, he proceeds to argue ordinary trial error. 

Nevertheless, for the sake of argument, Petitioner's claim is meritless even if it was 

properly briefed. Pursuant to State v. McIntosh, "Collateral acts or crimes may be introduced in 

cases involving child sexual assault or sexual abuse victims to show the perpetrator had a lustful 

disposition towards the victim, a lustful disposition towards children generally, or a lustful 

disposition to specific other children provided such evidence relates to incidents reasonably close 

in time to the incident(~) giving rise to the indictment." Syi. Pt. 2, 207 W. Va. 561,534 S.E.2d 

757 (2000). The State's mentioning of Petitioner's sexual assault past was not error. See also: 
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State v. Carter, Syl. Pt. 2, 232 W. Va. 97, 750 S.E.2d 650 (2013) ("Except for willful, intentional 

fraud the law of this State does not permit the court to go behind an indictment to inquire into the 

evidence considered by the grand jury, either to determine its legality or its sufficiency.) 

4. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based on 
Evidence being Withheld until the Date of the Original Trial Contravenes with the 
West Virginia Rules of Evidence. 

This claim should have been brought in a direct appeal. Petitioner is complaining about 

the presence of evidence that was available to him well before the time to file an appeal. See: 

Losh v. McKenzie, SyI. Pt. 4, 166 W. Va. 762,277 S.E.2d 606 (1981). 

Even if this claim was appropriate in a habeas action, it has no merit. The portion of the 

record that Petitioner cites actually damages his argument. The record shows that the State 

found the complete copy of victim interviews that were missing. (App. at 50.) The State turned 

over the copy to the defense and noted that the complete interview contained missing 

information that actually further incriminates Petitioner because there are discussions of crimes 

he committed that were not charged. (App. at 51.) There was no error. 

5. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Trial Courts Failure to Conduct a Proper and Complete Voir Dire which Denied 
this Petitioner a Jury of his Peers Free from Prejudice and Bias in Derogation of the 
(6th) Sixth Amendment to the United States Constitution. 

This claim should have been brought in his direct appeal. See: Losh v. McKenzie, SyI. Pt. 

4, 166 W. Va. 762,277 S.E.2d 606 (1981). 

Even if the claim was not waived, it has no merit. The only thing Petitioner points to in 

his brief are a few jurors telling the judge that they know a witness for the State. 

Pursuant to State ex reI. Parker v. Keadle "in a criminal case, the inquiry made of a jury 

on its voir dire is within the sound discretion of the trial court and not subject to review, except 

when the discretion is clearly abused." Syl. Pt. 3, 235 W. Va. 631, 776 S.E.2d 133, 135 (2015). 
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Further, "the challenging party bears the burden of persuading the trial court that the juror is 

partial and subject to being excused for cause. An appellate court only should interfere with a 

trial court's discretionary ruling on a juror's qualification to serve because of bias only when it is 

left with a clear and definite impression that a prospective juror would be unable faithfully and 

impartially to apply the law." Id. at Syl. Pt. 6. Finally, "If a prospective juror makes an 

inconclusive or vague statement during voir dire reflecting or indicating the possibility of a 

disqualifying bias or prejudice, further probing into the facts and background related to such bias 

or prejudice is required." Id. at Syl. Pt. 8. Nothing in Petitioner's brief indicated juror bias or 

any other kinds of misconduct. 

6. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Trial Court Violating the General Rule of Sequestering and Thereby Prejudiced the 
Petitioner by Permitting Sergeant Matthew Scott Adams to Testify Following a Key 
Complaining Witness and Not Having Been Excluded from the Courtroom. 

Again, this claim should have been brought on direct appeal. However, for the sake of 

argument, Petitioner did not request to have any witnesses sequestered at trial. 

In State v. Omechinski, the Court stated "the rights granted under Rule 615 of the West 

Virginia Rules of Evidence are not self-executing. In the absence of a specific request by the 

complaining party, a defendant may not claim error as a result of the failure of the trial court to 

instruct witnesses as to the impact of a sequestration order." Syl. Pt. 5, 196 W. Va. 41, 43, 468 

S.E.2d 173, 175 (1996). 

7. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Fact that the Petitioner is a Pro Se, Litigant which does not know the Law, Nor the 
Process of Law and Needs the Expertise of an Experienced and Competent 
Attorney/Counsel to Define the Errors of Court this in Regards to Ineffective Assistance 
of Direct Appeal Counsel. 

This claim is essentially a duplicate ineffective assistance of counsel claims earlier in 

Petitioner's brief. Petitioner argues that one of his two appeal attorneys was ineffective simply 
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because he asserted fewer assignments of error. That is meritless. Under Strickland v. 

Washington, Petitioner fails to show how fewer assignments of error automatically result in 

l 

ineffective assistance. 

III. 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


This case is ripe for decision by memorandum opinion as the law contemplated within 

Petitioner's Assignments of Error is well settled. Oral Argument is unnecessary in this matter, as 

the case is adequately presented by the briefs and appendix. The decision process would not be 

aided by oral argument. However, if the Court deems oral argument to be necessary, it would be 

appropriate for Rule 19 argument. 

IV. 


ARGUMENT 


1. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based 
on Court-Appointed Counsel's Filing of a Certificate of Merit. 

This is the only merited claim in Petitioner's Brief. He claims the lower court should not 

have dismissed his habeas Petition without a hearing. However, the lower court issued a proper 

order demonstrating that Petitioner was entitled to no relief. Indeed, his ineffective assistance of 

counsel claim and all other claims (which should have been brought on direct appeal) have no 

merit. 

A court having jurisdiction over habeas corpus proceedings may deny a petition for a writ 

of habeas corpus without a hearing and without appointing counsel for the petitioner if the 

petition, exhibits, affidavits or other documentary evidence filed therewith show to such court's 

satisfaction that the petitioner is entitled to no relief. Perdue v. Coiner, 156 W. Va. 467, 467, 

194 S.E.2d 657,658 (1973). 
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West Virginia Code section 53-4A-7(c) (1994) "requires a circuit court denying or 

granting relief in a habeas corpus proceeding to make specific findings of fact and conclusions of 

law relating to each contention advanced by the petitioner, and to state the grounds upon which 

the matter was determined." State ex reI. Watson v. Hill, 200 W. Va. 201,202,488 S.E.2d 476, 

477 (1997). 

The lower court appointed counsel (Mark Panepinto) to represent Petitioner in the habeas 

action. Counsel reviewed "3,000 +/- pages and documents, including full trial transcripts, 

evidence, and discovery ... " (App. at 24.) Then, counsel submitted a Certificate ofno Merit to 

the lower court attesting that Petitioner's claims had no chance of success. (ld.) Based on the 

Certificate ofNo Merit, the lower court dismissed Petitioner's habeas action. (App. at 21.) The 

lower court's dismissal order discussed the facts of Petitioner's claims and referenced counsel's 

"vast criminal experience and good-standing with the court ... " (App. at 22.) Though there was 

no specific law cited, the order incorporates counsel's Certificate ofNo Merit, which references 

counsel's ethical obligations and applicable rules. (App. at 24.) In this situation, there really is 

very little law to cite. 

These circumstances are not too different from the case Gray v. Ballard, memorandum 

decision, 2015 WL 3952658 (2015). The same lower court dismissed a habeas Petition based on 

the same attorney, Mark Panepinto's Certificate ofNo Merit. This court upheld the lower court's 

decision, finding the only "arguably viable" claim in the Petition was ineffective assistance of 

counsel, and only because "that issues must often be litigated in a habeas proceeding". (App. at 

3, 4.) Even then, this Court found the ineffective assistance claim without merit and accepted 

the lower court's ruling. 
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The same circumstances appear here: 1) the Court dismissed Petitioner's habeas claim 

without a hearing; 2) the bases of the dismissal was a seasoned attorney's representation that the 

claims had no merit; and 3) the only arguably viable claim, i.e. ineffective assistance of counsel, 

is without any realistic merit. 

2. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus based on 
the Failure to Make Specific Findings of Fact and Conclusions of Law Regarding the 
Cognizable Issues Raised in Violation ofW. Va. Code §53-4A-7(c). 

As stated in Assignment of Error No.1, the lower court did not provide specific 

conclusions of law in the order dismissing Petitioner's habeas case. But, the lower court did 

specifically reference the Certificate of No Merit submitted by Petitioner's appointed counsel. 

Under these circumstances, reference to the Certificate ofNo Merit (when deemed sufficient by 

the lower court) should serve as the necessary conclusions of law. 

Even if there was error by the lower court, Petitioner's claim is harmless. Errors 

involving deprivation of constitutional rights "will be regarded as harmless only if there is no 

reasonable possibility that the violation contributed to the conviction." Syl. Pt. 20, State v. 

Thomas, 157 W. Va. 640, 643,203 S.E.2d 445,449 (1974). 

In the case at bar, there is no reasonable possibility that Petitioner would have prevailed if 

a hearing would have been held by the lower court. First, all of Petitioner's claims (aside from 

the ineffective assistance claim) are clearly meritless. All of them pertain to trial error that 

should have been brought on direct appeal. Second, the ineffective assistance of counsel claim 

has no reasonable possibility of success even if a hearing was held. The claims are all debunked 

in the response to Assignment of Error No.3 below. 
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3.. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based on 
Ineffective Assistance of Trial Counsel. 

A. 	 Trial Counsel's failed to object to consecutive sentencing on Double Jeopardy 
"Carbon Copy" Counts in the Indictment. 

This double jeopardy claim should have been asserted during Petitioner's direct appeal. 

Pursuant to Losh v. McKenzie, "prior omnibus habeas corpus hearing is res judicata as to 

all matters raised and as to all matters known or which with reasonable diligence could have 

been known; however, an applicant may still petition the court on the following grounds: 

ineffective assistance of counsel at the omnibus habeas corpus hearing; newly discovered 

evidence; or, a change in the law, favorable to the applicant, which may be applied 

retroactively." Syl. Pt. 4, 166 W. Va. 762,277 S.E.2d 606 (1981). Further, pursuant to State ex 

reI. Phillips v. Legursky, "A habeas corpus proceeding is not a substitute for a writ of error in 

that ordinary trial error not involving constitutional violations will not be reviewed." Syl. Pt. 1, 

187 W. Va. 607,607,420 S.E.2d 743, 743 (1992). 

On October 28, 2011, Petitioner filed a direct appeal of his jury conviction. His sole 

claim was that 404(b) evidence was improperly admitted. See: State v. Watts, 2013 WL 1632091 

(2013). That was Petitioner's opportunity to bring the instant double jeopardy claim. 

Now, Petitioner improperly attempts to bring this double jeopardy claim in a habeas 

corpus action. Petitioner attempts to circumvent res judicata by labeling his claim as ineffective 

assistance of counsel (Le. his counsel was ineffective for not objecting to the double jeopardy 

issue). However, Petitioner's only mention of ineffective assistance of counsel lies within the 

heading. His brief does not even mention Strickland v. Washington, let alone analyze the 

standards for ineffective assistance of counsel. Indeed, Petitioner's brief dives straight into the 

double jeopardy issue without any regard to ineffective assistance of counsel. Again, Petitioner 
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should have brought this claim during his direct appeal instead of bogging down this court with 

the issue too little, too late. 

Nevertheless, for the sake of argument, there was no double jeopardy violation. 

Essentially, Petitioner claims that the indictment is too vague. He claims that the State's use of a 

range of dates in the indictment (i.e. from February 27, 2008 to April 29, 2008) was not specific 

enough for him to formulate a defense. 

This court has repeatedly said that the exact dates of child sexual assault are not required 

in an indictment. See: State v. David D. W, 214 W. Va. 167, 173,558 S.E.2d 156, 162 (2003) 

("there was no requirement that the indictment in this case specify exactly when the alleged 

offenses occurred. "); State v. Miller, 195 W. Va. 656, 664, 466 S.E.2d 507, 515 (1995) 

("Because time is not an essential element of the charged offenses, the alleged variances did not 

substantially alter the offenses charged, the defense was not prejudiced by any alleged variances, 

and the defendant was not exposed to the danger of being put in jeopardy to the same offenses, 

we find that the defendant's second assignment of error is without merit. ") 

In this case, Petitioner's indictment clearly identifies the crimes and elements being 

charged. (App. at 1.) The range of dates when the crimes occurred (i.e. February 27, 2008 to 

April 29, 2008) are due to the fact that there were countless occurrences within this time frame; 

and, due to the passage of time and the limitations of human memory, the victim could not 

specify exact calendar dates and times. Being ultra-specific with events in the past, as Petitioner 

feels is required, is not realistic. Moreover, Petitioner should be thankful that the victim's 

memory was slightly limited: if anything, he was undercharged, according to the investigating 

officer. (App. at 40.) 
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In conclusion, Petitioner improperly brought this claim on a habeas appeal to argue trial 

error. He used ineffective assistance of counsel as a ruse to argue the claim as a habeas action 

without any Washington v. Strickland analysis. Further, even if the claim was appropriate for 

habeas appeal, it has no merit according to clearly defined case law. 

B. 	 Trial Counsels' Failed to Move to have Child Complaining Witness Independently 
Examined by a Psychologist and Psychiatrist to Rule Out Outside and Coercive 
Influences by the Police, Prosecution, and a Family Member, and to Establish 
Whether False Memory Implantation Existed. 

As in part "A" above, Petitioner claims ineffective assistance of counsel only in the 

heading of his argument. The rest of his argument focuses on the trial court's failure to do one 

thing or another without a single shred of analysis under Washington v. Strickland. So, at the 

onset, this claim warrants no relief. 

Nevertheless, even if Petitioner's claim was properly briefed, it has no merit. To rise to 

the level of ineffective assistance of counsel, two prongs must be satisfied. The attorney's 

performance must be 1) "deficient under an objective standard of reasonableness" and 2) there 

must be a "reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceedings would have been different." Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 

2052,80 L.Ed.2d 674 (1984). 

Petitioner's argument consists only of self-serving conclusions. He states that the victims 

were interviewed in a "grossly excessive amount of meetings at the Sexual Assault Help Center". 

(Petitioner'S Brief at 18.) What is grossly excessive and how does that violate any law or 

evidence? Petitioner does not say. Petitioner states that there was "false implantation" during 

interviews with the victim by the Sexual Assault Help Center and the investigating officer 

(Petitioner'S Brief atl9.) What false information was implanted and where's the proof? 

Petitioner has none. Petitioner states that the victim and his brother did not discuss abuse until 
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their fourth interview and denied being abused during other interviews. (Id.) Where are the 

supporting facts in the record? The answer: nowhere. In fact, Petitioner does not even attempt 

to cite the record after making these allegations. Petitioner goes on and on in this fashion: 

making unsubstantiated claims that the victims were incompetent apd that the witnesses 

fabricated testimony. Understandably, Petitioner may not realize that this court is no stranger to 

seeing briefs wrought with conspiracy theories, allegations of police misconduct, personal plots 

to destroy wrongfully accused Petitioners, etc. However, Petitioner should realize that this court 

takes these claims seriously if there is a shred of supporting evidence. Here, there is none . 

. Notwithstanding the wholly inadequate brief, Petitioner unequivocally failed to produce· 

any evidence that his trial attorney's performance was deficient under an objective standard of 

reasonableness. 

C. Trial Counsel Violated Petitioner's 5th Amendment Right to Self-Incrimination. 

Petitioner again fails to adequately brief this issue. Petitioner alleges that he made 

admissions during discovery that led to a second, superseding indictment with new charges. 

(Petitioner's Brief at 21.) He blames his attorneys for not preventing his admissions. However, 

that. is where Petitioner's analysis ends. He does not describe the circumstances where the 

admissions occurred. He does not provide any information about the advice (or lack thereof) 

from his attorneys. As far as Respondent knows, Petitioner could have made these statements 

spontaneously during a hearing deposition against his attorneys' advice. On the other hand, his 

attorneys could have failed him miserably and advised that it was okay to make the admissions. 

The point is Petitioner does not discuss the situation at any length. He simply says he made 

admissions that got him into further trouble and it was his attorneys fault. 
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To conclude, Petitioner provides no evidence or support that his attorneys were deficient 

in any manner under Strickland v. Washington. As this court well knows, failure to prove the 

first prong of Strickland warrants no relief. 

D. 	 Trial Counsels' Failed to Object to the Illegal Prosecution Practices at the 1st Grand 
Jury to Bring an Indictment. 

Once again, Petitioner fails to understand the basic premise of an ineffective assistance of 

counsel claim. His only mention of ineffective assistance of counsel comes in the heading. 

After the heading, he dives into ordinary trial error that should have been brought during his 

direct appeal. See: Losh v. McKenzie, Syl. Pt. 4, 166 W. Va. 762,277 S.E.2d 606 (1981) ("prior 

omnibus habeas corpus hearing is res judicata as to all matters raised and as to all matters known 

or which with reasonable diligence could have been known ... " For this reason alone, Petitioner's 

claim warrants no relief. 

Nevertheless, for the sake of argument, Petitioner's claim is meritless even if it was 

properly briefed. Petitioner claims that the prosecutor brought up Petitioner's prior sexual assault 

on a minor during the grand jury proceedings. (Petitioner's Brief at 23.) This was not error. 

Pursuant to State v. McIntosh, "Collateral acts or crimes may be introduced in cases 

involving child sexual assault or sexual abuse victims to show the perpetrator had a lustful 

disposition towards the victim, a lustful disposition towards children generally, or a lustful 

disposition to specific other children provided such evidence relates to incidents reasonably close 

in time to the incident(s) giving rise to the indictment." Syl. Pt. 2,207 W. Va. 561, 534 S.E.2d 

757 (2000). 

Under this clear cut law, the prosecutor's mention of Petitioner's prior conviction for 

sexual assault of a minor was not objectionable. Consequently, there was nothing for Petitioner's 

trial counsel to attack. The law is on the side of the prosecution. No objectively reasonable 
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lawyer would fight such a losing battle. Thus, Petitioner unequivocally failed to prove the first 

prong in Strickland v. Washington. His claim warrants no relief. 

Additionally, an indictment does not require the same rules as a trial on guilt or 

innocence. Pursuant to State v. Carter, "Except for willful, intentional fraud the law of this State 

does not permit the court to go behind an indictment to inquire into the evidence considered by 

the grand jury, either to determine its legality or its sufficiency." Syl. Pt. 2, 232 W. Va. 97, 750 

S.E.2d 650 (2013). 

Simply put, Petitioner has not provided any evidence of "willful, intentional fraud". This 

is further reason to deny relief. 

To conclude: Petitioner has not attempted to analyze his claim of ineffective assistance of 

counsel under Strickland v. Washington. He simply used the claim in his heading as a distraction 

to complain about trial error that should have been brought up on direct appeal. Second, the 

complaint petitioner asserts is not supported by existing law. The prosecutor mentioning that 

Petitioner was incarcerated and a mutli-offender pedophile was not improper. It showed his 

propensity to prey on helpless children. Ultimately, the courts will not go invalidate an 

indictment unless willful, intentional fraud is shown. Petitioner did not come close to meeting 

that burden. 

4. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus Based on 
Evidence being Withheld until the Date of the Original Trial Contravenes with the 
West Virginia Rules of Evidence. . 

This claim should have been brought in a direct appeal. Petitioner is complaining about 

the presence of evidence that was available to him well before the time to file an appeal. 

Pursuant to Losh v. McKenzie, "prior omnibus habeas corpus hearing is res judicata as to 

all matters raised and as to all matters known or which with reasonable diligence could have 
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been known; however, an applicant may still petition the court on the following grounds: 

ineffective assistance of counsel at the omnibus habeas corpus hearing; newly discovered 

evidence; or, a change in the law, favorable to the applicant, which may be applied retroactively. 

Syl. Pt. 4, 166 W. Va. 762,277 S.E.2d 606 (1981). Further, pursuant to State ex rei. Phillips v. 

Legursky, "A habeas corpus proceeding, is not a substitute for a writ of error in that ordinary trial 

error not involving constitutional violations will not be reviewed." Syl. Pt. 1, 187 W. Va. 607, 

607,420 S.E.2d 743, 743 (1992). 

Petitioner admits that he received the evidence on July 28,2011. (Petitioner's Brief at 25.) 

His direct appeal was filed in October 2011. Petitioner had ample time to raise the issue at that 

time, but did not. Consequently, Petitioner waived his right to bring this claim now, as part of a 

habeas corpus action. Petitioner should know that allowing this type of complaint in a habeas 

action would result in endless, unsupported challenges to the occurrences at trial. 

Even if this claim was appropriate in a habeas action, it has absolutely no merit. The 

portion of the record that Petitioner cites actually damages his argument. The record shows that 

the State found the complete copy of interviews with the victim and his brother (opposed to 

shortened versions). (App. at 50.) The state turned over the copy to the defense and noted that 

the complete interview actually further incriminates Petitioner because there are discussions of 

crimes he committed but were not charged. (App. at 51.) Further, the state assures the defense 

that there is nothing new in the interviews that would cause any impact. (ld.) In the end, the 

defense had plenty of time to review and assess the complete interview and felt there was 

nothing worth pursuing. (App. at 51.) 

Nevertheless, Petitioner throws around allegations that the complete interviews 

prejudiced his defense and contained "inconsistencies". (Petitioner's Brief at 25, 26.) It is telling 
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that Petitioner avoids giving a single example of an inconsistency in the interview. It is telling 

that this so-called prejUdice and inconsistent interview is completely absent from Petitioner's 

appendix. It is telling because it does not exist. Petitioner is again resorting to self-serving, 

unsupported conclusions. 

5. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Trial Courts Failure to Conduct a Proper and Complete Voir Dire which Denied 
this Petitioner a Jury of his Peers Free from Prejudice and Bias in Derogation of the 
(6th) Sixth Amendment to the United States Constitution. 

This claim should have been brought in his direct appeal. Petitioner had ample time to 

assess and brief issues with voir dire. However, he waived this right under the principles of Lash 

v. McKenzie, Syl. Pt. 4, 166 W. Va. 762,277 S.E.2d 606 (1981). 

Even if the claim was not waived, it has no merit. Pursuant to State ex rei. Parker v. 

Keadle "in a criminal case, the inquiry made of a jury on its voir dire is within the sound 

discretion of the trial court and not subject to review, except when the discretion is clearly 

abused." Syl. Pt. 3,235 W. Va. 631,776 S.E.2d 133, 135 (2015). Further, "the challenging party 

bears the burden of persuading the trial court that the juror is partial and subject to being excused 

for cause. An appellate court only should interfere with a trial court's discretionary ruling on a 

juror's qualification to serve because of bias only when it is left with a clear and definite 

impression that a prospective juror would be unable faithfully and impartially to apply the law." 

Id. at Syl. Pt. 6. Finally, "If a prospective juror makes an inconclusive or vague statement during 

voir dire reflecting or indicating the possibility of a disqualifying bias or prejudice, further 

probing into the facts and background related to such bias or prejudice is required." Id. at Syl. Pt. 

8. 

The only issue Petitioner points to in his brief is a few jurors telling the judge that they 

knew a witness for the State. (Petitioner's Brief at 28.) That is not an inconclusive or vague 
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statement reflecting any bias or prejudice that warrants further probing. Moreover, permitting 

these jurors to serve is far from a clear abuse of discretion. Thus, this claim is meritless. 

In conclusion, Petitioner again asserts a claim arguing ordinary trial error in this habeas 

action. That is improper. In addition, even if the claim was appropriate for a habeas action, it 

has no merit. A juror potentially knowing a witness does not disqualify that juror. 

6. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Trial Court Violating the General Rule of Sequestering and Thereby Prejudiced the 
Petitioner by Permitting Sergeant Matthew Scott Adams to Testify Following a Key 
Complaining Witness and Not Having Been Excluded from the Courtroom. 

Again, this claim should have been brought in his direct appeal. Petitioner had ample 

time to assess and brief issues. However, he waived this right under the principles of Lash v. 

McKenzie, Syl. Pt. 4, 166 W. Va. 762, 277 S.E.2d 606 (1981). 

However, for the sake of argument, Petitioner's claim is meritless. In State v. Omechinski, 

the Court stated "the rights granted under Rule 615 of the West Virginia Rules of Evidence are 

not self-executing. In the absence of a specific request by the complaining party, a defendant 

may not claim error as a result of the failure of the trial court to instruct witnesses as to the 

impact of a sequestration order." Syl. Pt. 5, 196 W. Va. 41, 43, 468 S.E.2d 173, 175 (1996). 

Petitioner did not request to have any witnesses sequestered at trial. This ends the 

discussion. The claim has no merit. Additionally, Petitioner simply states that one of the State's 

key witnesses testified day 1 of the trial and another key witness testified on day 2. (Petitioner'S 

Brief at 30.) He concludes that resulted in skewed testimony. Were the witnesses even in the 

court room at the same time? Petitioner does not say. 

7. 	 The Circuit Court Erred in Denying the Petitioner's Writ Of Habeas Corpus Based on 
the Fact that the Petitioner is a Pro Se, Litigant which does not know the Law, Nor the 
Process of Law and Needs the Expertise of an Experienced and Competent 
Attorney/Counsel to Define the Errors of Court this in Regards to Ineffective Assistance 
of Direct Appeal Counsel. 
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This claim is essentially a duplicate ineffective assistance of counsel claims earlier in 

Petitioner's brief. Petitioner argues that one of his two appeal attorneys was ineffective simply 

because he asserted fewer assignments of error. That is meritless. 

Under Strickland v. Washington, Petitioner fails to show how fewer assignments of error 

automatically result in ineffective assistance. He simply does not put any effort in analyzing the 

issue. Under Petitioner's logic, an attorney asserting 50 meritless claims is better representation 

than asserting one solid claim. Needless to say, this logic warrants no relief. 

v. 

CONCLUSION 

The Respondent respectfully requests that the Supreme Court uphold the lower court's 

decisions to dismiss Petitioner's Habeas Corpus Action without a hearing. 

PATruCK MORRISEY 

ATTORNEY GENERAL Respectfully submitted, 
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