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INTRODUCTION 

The Writ of Habeas Corpus has been tenned ''the great wri,t of liberty," Wright v. Wright, 

78 W. Va. 57, 88 S.B. 606,607 (1916) and "has been zealously perpetuated by our federal and 

state Constitutions. It is regarded as 'a palladium of liberty,' and is admittedly one of 'the 

greatest and most effective remedies known to the law. '" Clickv. Click, 98 W. Va. 419, 127 S.B. 

194, 195 (1925). Habeas Corpus is the last, and perhaps only, chance a petitioner has to argue 

matters outside the record ofhis case to ajudicial officer. 

This Court and the Legislature have both recognized that there are times when a 

petitioner, indigent and unlearned in the law, should be entitled to a lawyer to assist the petitioner 

in navigating the complexities of the procedure ofhilbeas corpus and the substance of the claims . 

that are raised. See, e.g., W. Va. Code § 53-4A-4(a); W. Va. Hab. Corpus R. 4(b). In this case, 

the Petitioner's counsel, rather than assisting him, became the Petitioner's greatest impediment to 

presenting the Petitioner's habeas case. For this reason the case should be remanded for an 

evidentiary hearing on the Petitioner's twenty-three claims in his habeas petition. 

FACTS 

After this Court adjudicated the Petitioner's direct appeal adversely to him, State v. 

Watts, No. 11-1643,2013 WL 1632091, at *1 (W. Va. Apr. 16,2013) (Memorandum Decision), 

the Petitioner was left without counsel. l 

The Petitioner then filed a pro-se Petition for Habeas Corpus under West Virginia Code § 

53-4A-1. A.R. 1-10. He also sought counsel as he was indigent and "a lay person in the ways of 

lThe Respondent claims that the Petitioner "disassociated" his attorney. Resp. Br. at 2. Ifthis implies that 
the Petitioner discharged his attorney or there was a mutual parting of the ways, the fact is the Petitioner 
was no longer entitled to counsel as a matter of right because appointed counsel is only required through 
first appeal as ofrlght. See Billotti v. Dodrill, 183 W. Va. 48, 53, 394 S.E.2d 32,37 (1990). 

1 



the Court[.]" A.R. 12. The habeas court entered an order stating that it had reviewed all twenty

three claims in the Petition and that in view of the claimed errors, ''the Court shall grant the 

Petitioner a hearing on the Writ." A.R. 14. The order continued by appointing Attorney Mark 

Panepinto ''to serve as counsel to the Petitioner in the maintenance ofthe action." AR. 15. 

Rather than assisting the Petitioner in maintaining the action, the Petitioner instead filed a 

one page document that he called a "Certificate ofNo Merit." A.R. 16 which provid~ in total: 

NOW COMES appointed counsel for the Petitioner Jack R. Watts, and states as follows: 

1. 	 This counsel was appointed to represent Petitioner in this Habeas Corpus 
Proceeding. 

2. 	 This counsel certifies that he has performed a thorough review of 
approximately 3,000 +/- pages and docwnents, including full trial transcripts, 
evidence, and discovery of the underlying criminal case as well as related 
matter pertaining to this Habeas Corpus Petition. 

3. 	 This counsel certifies that based upon review of totality of the documents and 
information obtained and after discussion with both fonner court-appointed 
trial counsel of the Petitioner, that this counsel cannot ethically, and within 
applicable rules, argue any of the issues asserted in the pending Habeas 
COl'pUS Petition. Additionally, counsel certifies that it is his opinion and belief 
that there exists no other viable grounds for Habeas COIpUS reliefby virtue of 
an Amended Petition for Habeas Corpus as a Habeas Corpus action would 
have no merit. 

AR.16.2 

2The Respondent claims the Petitioner perpetrated a falsehood on this Court. Pet'r Br. at 8. This is 
erroneous. The Petitioner's Certificate of No Merit, the operative document in this case, nowhere 
provides that Mr. Panepinto ever considered input from the Petitioner. A.R. 16. Whether or not the 
exchange of correspondence mayor may not have dealt with the Petitioner's habeas, Resp. Br. at 8, the 
Certificate olNo Merit does not say that Mr. Panepinto actually relied on any ofthis correspondence. The 
Respondent's speculation about the content correspondence cannot be entertained since "speculation as to 
what may have taken place is not properly before this Court." State v. Snider, 196 W. Va. 513, 519, 474 
S.E.2d 180,186 (1996) (per curiam). 
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The Petitioner then sought appointment of new counsel. A.R. 24-25. In response to that 

motion, the habeas court entered an order providing: 

Currently pending before the Court is Petitioner's Motion for Change of 
Court-Appointed Counsel. In support of his request to change counsel, Petitioner 
alleges that Mark Panepinto, Esq., was appointed to his case on or about August 
17, 2013 to assist Mr. Watts with pursuing a Petition for Habeas Corpus. 
However, after reviewing the file, Mr. Panepinto filed a Certificate of No Merit 
on or about February 11, 2015 in which Mr. Panepinto represented to the Court 
that there is no merit to the claims in Petitioner's Habeas Corpus Petition. After 
considering Petitioner's Motion, the applicable law and the Court file, the Court 
FINDS that Petitioner's Motion should be DENIED because the same is without 
merit. 

Petitioner filed his Petition for [a] Writ ofHabeas Corpus on or about July 
17,2013. On or about August 16,2014, the Court entered an Order converting 
Petitioner's Habeas Corpus Petition into an Omnibus Habeas Petition, and 
appointing Mark. Panepinto, Esq. Mr. Panepinto is an active lawyer with 
numerous years of criminal defense experience. After a thorough review of 
Defendant's Petition [sic] and the evidence in support thereof, Mr. Panepinto 
opined to the Court that there was no viable claim upon which to prosecute 
Petitioner's Petition for [aJ Writ of Habeas Corpus. [footnote omitted]. Based 
upon his vast criminal experience and his good-standing with the Court, the Court 
has accepted Mr. Panepinto's assessment of Petitioner's Habeas Corpus Petition. 
As a result, the Court FINDS that it would be a waste of judicial time and 
resources to appoint another attorney to prosecute the instant Habeas Corpus 
Petition. Accordingly, Petitioner's Motion to Change Court-Appointed Counsel is 
hereby DENIED. Moreover, and based upon the strength of Mr. Panepinto's 
representation to the Court, the Court does hereby DENY Petitioner's Habeas 
Corpus Petition. 

A.R.27-28. 
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ARGUMENT 

L 

Mr. Panepinto rendered ineffective assistance of habeas counsel. 

The Respondent claims that Mr. Panepinto discharged his responsibilities as habeas 

counsel based on the Certificate of No Merit and that current appellate counsel has not 

specifically raised instances of ineffective assistance of trial or criminal appellate counsel. Resp. 

Br. at 10 n. 3 & 4. 

This Court has made clear that ineffective assistance of counsei arguments are claims that 

require the development of a record outside the original proceeding. Syl. Pt. 10, State v. Triplett, 

187 W. Va. 760,421 S.E.2d 511 (1992); Losh v. McKenzie, 166 W. Va. 762, 767,277 S.E.2d 

606,610 (1981); State v. Miller, 204 W. Va 374,385-86, 513 S.E.2d 147, 158-59 (1998) (per 

curiam) (Starcher, J., concurring) ("There is an inherent difficulty in a direct appeal in assessing 

the merits of claims of error that raise questions about the constitutional sufficiency of a criminal 

defendant's legal representation.). See also Martinez v. Ryan, 132 S. Ct. 1309, 1317 (2012) 

("While confined to prison, the prisoner is in no position to develop the evidentiary basis for a 

claim ofineffective assistance, which often turns on evidence outside the trial record.''). 

As 1his Court has explained, the most important witnes~ in any ineffective assistance of 

counsel claim is counsel him or herself. State v. Miller, 194 W. Va. 3, 14--15, 459 S.E.2d 114, 

125-26 (1995). Thus, this Court has repeatedly said that such claims must be developed in a 

habeas corpus hearing. Ineffective assistance of trial counsel "claims should be raised in a 

collateral proceeding rather than on direct appeal to promote development of a factual record 

sufficient for effective review." State v. Miller, 197 W. Va. 588, 611, 476 S.E.2d 535, 558 

(1996). 
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In the absence of the opportunity to develop a record of trial counsel's conduct and 

reasoning-an opportunity denied the Petitioner-claims of ineffective assistance of counsel are 

not mature on appeal. The Respondent's claims that the Petitioner's grounds should have been 

raised and resolved in this Court, without factual development in the habeas court, is 

unsustainable. 

n. 

A. 	This Court must have recognized through its grant of a Rule 20 argument 
that a conOict exists among the circuit courts in the manner in which the 
circuit courts handle situations where habeas counsel believes no ethical 
arguments exists in habeas cases. 

The Respondent asserts that the Petitioner's recognition of the divisions in the circuit 

courts on the proper mechanism for .counsel to follow when counsel believes no ethical argument 

can be made on behalf of a habeas petitioner is wrong. Resp. Br. at 11. This Court's granting 

Rule 20 argument in this case belies that position. There exists no guidance from this Court 

settling on the proper mechanism for habeas counsel to follow in cases where the habeas counsel 

does not believe an ethical argument is possible. Lower courts continue to apply different 

mechanisms to apply to these circumstances. The Respondent's arguments to the contrary are 

unpersuasive. 

Moreover, the Respondent appears to conclude that circuit courts do not need guidance 

from this Court because it is acceptable to have lower courts apply a patchwork quilt of different 

mechanisms to the question. The authority the Respondent cites to this end is inapplicable to 

support his argument 

First, the Respondent cites to an unpublished, trial level order from New York State, 

Resp. Br. at 12, for the proposition that "[clommon-Iaw jurisdictions have different procedural 

rules, some ofwhich reflect different public policy choices." Blacklink Transp. Consultants PTY 
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Ltd.' v. Von Summer, 856 N.Y.S.2d 496 (Sup. ct. 2008) (Table) (Text available at 2008 WL 

89958). Crucially, Blacklink continues that "[s]imply because another sovereign may adopt a 

procedure different from ours for its own policy reasons, does not necessarily make it repugnant 

to New York public policy." ld. at *5 (emphasis added). Likewise, the Respondent's citation to 

Smith v. Robbins, 528 U.S. 259, 276 (2000), Resp. Br. at 12, does not provide any support to the 

Respondent because Smith was based upon federalism., Smith, ~28 U.S. at 275, the division of 

sovereignty between the National and State governments. 

Both Blacklink and Smith are premised upon relationships between sovereign entities, 

that each sovereignty can make rules different from other sovereignties. However, the 

sovereignty of the State of West Virginia, does not extend any other subsidiary West Virginia 

governmental entity. The Respondent would attribute a sovereignty to West Virginia's circuit 

courts that they simply do not enjoy. See Syl. Pt. 13, Killen v. Logan Cty. Comm 'n, 170 W. Va. 

602, 604, 295 S.E.2d 689, 692 (l~82) ("Fifty-five sovereign entities do not exist within the 

sovereign state of West Virginia. Rather, 55 geographically-defined governmental organizations 

exist to carry out the purpose of state government. The counties are subdivisions of the state, and 

county officials and governments are generally subject to supervision by state officials acting for 

the state government."), overruled on other grounds by In re Tax Assessment ofFoster Found. 's 

Woodlands Ret. Cmty., 223 W. Va. 14,672 S.E.2d 150 (2008). 

B. The Petitioner made a prima facie showing he was prejudiced in his habeas. 

The Respondent claims the Petitioner has shown no prejudice due to Mr. Panepinto's 

virtual abandonment of the Petitioner's case and has waived the issue of prejudice. Resp. Br. at 

14. The problem is that the Petitioner was never given the opportunity to develop prejudice 

arising from mal counsel's alleged ineffectiveness because Mr. Panepinto never conducted an 
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adequate investigation or presented the Petitioner's claims to the habeas court so they could be 

properly and finally adjudicated by a judicial officer. 

Indeed, prejudice is a function of the facts of a case, facts that the Petitioner has not been 

permitted to develop in the habeas court. As noted above, a habeas claim based on ineffective 

assistance of trial counsel is normally addressable only in a collateral proceeding. Any attempt to 

raise issues or prejudice in this Court in an appeal would be as imprudent as it would be 

impermissible. Syi. Pt. 10, in part, State v. Triplett, 187 W. Va. 760, 762, 421 S.E.2d 511, 513 

(1992) ("The prudent defense counsel first develops the record regarding ineffective assistance 

of counsel in a habeas corpus proceeding before the" lower court, and may then appeal if such 

reliefis denied."); State v. Snider, 196 W. Va. 513, 519,474 S.E.2d 180, 186 (1996) (per curiam) 

("We, however, "are obligated to rule based upon the record brought to us by the parties and 

speculation as to what may have taken place is not properly before this Court."). In short, one 

cannot waive on appeal that which cannot yet be raised on appeal. 

C. Rulemaking procedures are not obligatory on this Court. 

The Respondent asserts that application of Rule 10(c)(10) to circuit court proceedings 

should be accomplished by this Court's rulemaking authority rather than by case law. Resp. Br. 

at 14. But adopting law through case decision that might otherwise be accomplished through 

rulemaking has not stopped this Court in the past from adopting rules by judicial decision. See, 

e.g., State v. Ashcraft, 172 W. Va. 640, 650, 309 S.E.2d 600,610 (1983) (observing that in State 

v. Williams, 162 W.Va. 348,249 S.E.2d 752 (1978) the Court adopted Federal Rule of Evidence " 

804(b)(5»; State v. Boyd, 167 W. Va. 385,398,280 S.E.2d 669,679 (1981) ("the approach we 

have adopted reflects both the approach taken by the drafters of the Federal Rules of Evidence, 
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Fed. R. Evid. SOled)''); State v. Kopa, 173 W. Va. 43, 54, 311 S.E.2d 412,423 (1983) (adopting 

Federal Rule ofEvidence 607 through case law). 

An opinion that additionally has bearing on this case is State ex rei. Richey v. Hill,216 

W. Va. 155, 603 S.E.2d 177 (2004). In Richey, the Court created a new rule for DNA testing 

contained in Syllabus Point 6. This Court created Syllabus Point 6 notwithstanding that the 

Legislature had passed a statute that also dealt with DNA testing. The Court explained: 

On March 13, 2004, the West Virginia Legislature passed H.B. 4156 (to 
be codified at Chapter 15, Article 2B of the West Virginia Code) concerning post
conviction DNA testing. This statute is effective ninety days from date ofpassage. 
Therefore, our opinion herein controls those post-conviction DNA requests filed 
before the effective date ofH.B. 4156. Requests made after June 11, 2004, will be 
governed by H.B. 4156. 

Id. at 166n.13, 603 S.E.2d at 188 n.13. 

Contrary to the Respondent's argument, there is nothing that would preclude this Court 

from applying Rule 10(c){l0) to circuit court habeas cases by dint of case law rather than 

rulemaking. 

D. The Petitioner is entitled to the benefits of the adoption of Rule lO(c)(lO). 

The Respondent avers that the Petitioner should not be entitled to any benefit of adoption 

of Rule 10(c)(10) to circuit habeas cases. Resp. Br. at 16. Contrary to the Respondent's position, 

the Petitioner should be entitled to the benefit ofthis Court adopting Rule 10(c)(10). 

This Court is always sensitive to how changes in law will affect parties, especially parties 

deserving of special concern from the courts.3 Indeed, Richey was premised on precisely just 

such a concern, a concern for prospective application of legislation that might injure incarcerates 

SAs this Court has repeated, '''[p]risoners are no one's constituents and weld little, if any, political clout. 
Consequently, society frequently forgets about, or even ignores these people, its unfortunate charges. It is 
therefore incumbent upon this Court ever to be vigilant in the protection of their legal rights.''' State ex 
rf?l. Riley v. Rudloff, 212 W. Va. 767, 779,575 S.E.2d 377,389 (2002) (quoting 
Ray v. McCay, 174 W.Va. 1,4,321 S.E2d 90,93 (1984)). 
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by not allowing them to proceed with DNA testing and retroactive application of case law that 

would allow incarcerates to obtain DNA testing. 

Further, to say the Petitioner is not entitled to the benefit any of judicial decision in his 

favor in this case is not only contrary to Richey, but deprives the Petitioner of the ""'general rule 

[that] judicial decisions are retroactive in the sense that they apply both to the parties in the case 

before the court and to all other parties in pending cases."'" State v. Shingleton, 790 S.E.2d 505, 

525 n. 50 (W. Va. 2016) (quoting Caperton v. A.T. Massey Coal Co., 225 W.Va. 128, 156,690 

S.E.2d 322,350 (2009) (quoting Crowe v. Bolduc, 365 F.3d 86, 93 (1st Cir.2004». 

The Petitioner also contends that even if this Court should apply Rule 1 O(c )(10) to circuit 

court habeas proceedings, that the Petitioner would have received what Rule 10(c)(10) would 

otherwise grant him. Resp. Br. at 17-18. This is incoITect. 

West Virginia Rule ofAppellate Procedures lO(c)(10)(b) provides: 

In extraordinary circumstances, if counsel is ethically compelled to 
disassociate from the contentions presented in the brief, counsel must preface the 
briefwith a statement that the brief is filed pursuant to Ru1e 10(c)(10)(b). Counsel 
should not injeCt disclaimers or argue against the clients interests. If counsel is 
ethically compelled to disassociate from any assignments of error that the client 
wishes to raise on appeal, counsel must file a motion requesting leave for the 
c1ie~t to file a pro se supplemental briefraising those assignments of error that the 
client wishes to raise but that counsel does not have a good faith belief are 
reasonable and warranted. 

The Respondent asserts the Petitioner filed a pro-se brief raising all twenty-three of the 

Petitioner's contentions. The Respondent does not cite to the Appendix Record to locate this 

docwnent. The docket sheet does not reveal any such pleading. If the Respondent is relying on 

the Petition for Habeas Corpus, for his assertion, a Petition for Habeas Corpus is not a brief. 

The Petitioner was at least entitled to be informed by counsel why counsel considered every 

single claim meritless and to then be allowed to file a brief on the issues to show to the habeas 
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court why the issues were not meritless. And, in point of fact, the habeas court actually found 

that the Petition was sufficient to merit the appointment of counsel and the scheduling of a 

hearing. 

III. 

The habeas court judge did not enter findings of facts and conclusions of law. 

The Respondent claims that the habeas court's two page order was sufficient to satisfy 

the habeas court's obligation to make findings of fact and conclusions of law. Reps. Br. at 18. 

This is not a sustainable proposition. 

While the Petitioner agrees that there is no particular length for an order, the order must 

be more than perfunctory. "The order must be sufficiently detailed for this Court to exercise its 

appellate duty. In the absence of adequate findings of fact and conclusions of law, we are unable 

to intelligently discharge our limited appellate role to determine that the circuit court did not 

abuse its discretion." Shaftr v. Kings Tire Serv., 215 W. Va. 169, 177, 597 S.E.2d 302, 310 

(2004). In this case, the Petitioner raised twenty-three grounds for habeas relief. A.R. 5-8. The 

habeas court's order was a grand total of two pages long, A.R. 27-28, based on a Certificate of 

No Merit only one page long. A.R. 16. The order and Certificate ofNo Merit provide this Court 

absolutely no way to determine if the habeas court did or did not abuse its discretion in refusing 

habeas relief. 

Further, Respondent asserts that the habeas order indicates that the habeas court 

performed an independent review of the trial record in this case. The Respondent specifically 

points to the following from the habeas order, "'[a]fter considering Petitioner's Motion, the 

applicable law and the Court file, the Court FINDS that Petitioner's Motion should be DENIED 
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because the same is without merit.'" Resp. Br. at 19 (quoting A.R. 27). The Respondent is in 

error. 

First, this sentence does not refer to the Petitioner's habeas petition, but to the 

Petitioner's motion for appointment ofnew counsel after Mr. Panepinto filed his Certificate of 

No Merit. A.R 24-25. "Currently pending before the Court is Petitioner's Motionfor Change of 

Court-Appointed Counsel." A.R 28 (emphasis added); The Court concluded that "after 

considering Petitioner's Motion, the applicable law and the Court file, the Court FINDS that 

Petitioner's Motion should be DENIED because the same is without merit:' Id. (emphasis 

added). The habeas court's order refers to the motion for new counsel and not the habeas corpus 

petition itself. The sentence the Respondent relies to justify that the court said it independently 

reviewed the trial record to adjudicate the habeas petition does not support his claim. 

Second, "[w]hen interpreting a court's order, we apply the same rules of construction as 

we use to construe other written instruments." SyI. Pt. 6, in part, State ex reI. State Farm Mut. 

Auto. Ins. Co. v. Bedell, 228 W. Va. 252, 256, 719 S.E.2d 722, 726 (2011). No provision of any 

writing should be rendered meaningless. Thus, "Iw]e will examine and consider the entire order 

so that none of the provisions will be rendered meaningless, if possible." In re Hopkins, 501 

S.W.23d 295,302 (Tex. Ct. App. 2016). See also Little Earth ofthe United Tribes v. U.S. Dep't 

Housing and Urban Develop., 807 F.2d 1433, 1438 (8th Cir. 1986) ("In analyzing the November 

8 order, we apply ordinary rules of construction. The order should be viewed as a whole, and an 

interpretation that gives effect to all parts of the order will be preferred over one that leaves 

portions ofthe order meaningless or insignificant."). To accept the Respondent's position would 

have this Court neglect the remaining portions of the circuit court's order. 
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The very last sentence in the habeas court's order reads, "[m.]o~ver, and based upon the 

strength of Mr. Panepinto's representation to the Court, and based upon the strength of Mr. 

Panepinto's representation to the Court, the Court does hereby DENY Petitioner's Habeas 

Corpus Petition." The habeas court denied the habeas upon ''the strength. of Mr. Panepinto's 

representation to the Court" and ''the strength of Mr. Panepinto's representation to the Court" 

and not upon the habeas court's independent review of law and fact. 

The Petitioner also cites to Gray v. Ballard, No. 14-0836,2015 WL 3952658, at *3 (YV. 

Va. June 26,2015) (Memorandum Decision). In Gray, Mr. Panepinto filed a Certificate of No 

Merit practically identical to the one at issue in this case and the habeas court in that case entered 

an order practically identical to the one at issue in this case. Gray was erroneously decided and 

the Court should take the opportunity to repudiate it. 

The problem with Gray is that it contradicts the signed opinions of this Court articulating 

syllabus points. This Court has repeatedly required sufficient findings of fact and conclusions of 

law to effectively review habeas denials. See, e.g., Syl. Pt. 1, State ex rei. Watson v. Hill, 200 W. 

Va 201, 488 S.E.2d 476 (1997) ("West Virginia Code section 53-4A-7(c) (1994) requires a 

circuit court denying or granting relief in a habeas corpus proceeding to make specific findings 

offact and conclusions oflaw relating to each contention advanced by the petitioner, and to state 

the grounds upon which the matter was determined.''}. Gray is inconsistent with Watson and in 

light ofsuch inconsistencies, Watson, as a signed published opinion, is controlling. 

Another problem with the habeas coures "order," is that it allowed a party to a case to 

usurp the habeas court's responsibilities. 

This Court has observed that "an officer authorized by Section 5 of Article VIII of the 

West Virginia Constitution to preside over trials in the circuit courts of this State may not 

12 




delegate his or her judicial responsibilities." State v. Miller, 197 W. Va. 588, 601, 476 S.E.2d 

535, 548 (1996). "It is a judge's duty to decide all cases within his jurisdiction that are brought 

before [the judge.]" Pierson v. Ray, 386 U.S. 547, 554 (1967). No judge should delegate judicial 

power or responsibility, especially to the parties in a case. "It is the 0 court's duty to 

independently detennine the facts, articulate the controlling law, and apply the controlling law to 

the facts. A court should never abdicate this essential duty of the judicial branch of government 

to counselor the parties before the court." Nevada Care, Inc. v. Dep't of Human Servs., 783 

N.W.2d 459,465--66 (Iowa 2010) (emphasis added). But abdicate to counsel the habeas court's 

independent nondelegable duty is precisely what the habeas judge did in this case as evidenced 

from the habeas court's own order: 

Based upon his vast criminal experience and his good-standing with the 
Court, the Court has accepted Mr. Panepinto's assessment ofPetitioner's Habeas 
Corpus Petition. As a result, the Court FINDS that it would be a waste ofjudicial 
time and resources to appoint another attorney to prosecute the instant Habeas 
Corpus Petition. Accordingly, Petitioner's Motion to Change Court-Appointed 
Counsel is hereby DENIED. Moreover, and based upon the strength of Mr. 
Panepinto's representation to the Court, the Court does hereby DENY 
Petitioner's Habeas Corpus Petition. 

A.R. 27-28 (emphasis added). The habeas court's order is manifest; the habeas court abdicated 

its responsibilities to counsel. 

In addition to Gray, the Respondent musters a single case, Resp. Br. at 21, an 

unpublished memorandum decision from the State of Texas, Ex parte Hernandez, No. 02-06

290-CR, 2007 WL 1502028, having no factual or legal comparison to this case. 

In Hernandez, the habeas court relied on the affidavit of trial counsel in order to 

determine what happened during Hernandez's guilty plea. The Hernandez court employed the 

substantial evidentiary affidavit of trial counsel to make findings of fact in the habeas case. The 

affidavit did not deal with the legal decisions in the case. The lengthy and detailed evidentiary 
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affidavit in Hernandez is simply not comparable, legally or factually, with the perfunctory 

certificate in the case at hand. 

Moreover, the Respondent asserts that the habeas court could have used its knowledge of 

the case from having presided over the criminal trial to justify its denial. This Court rejected such 

reasoning in Joseph S. v. Plumley, No. 15-1137, 2016 WL 5338238, at *2 (W. Va Sept. 23, 

2016) (Memorandum Decision). In Joseph S., this Court rejected the argument that the judge 

who presided in petitioner's criminal case had sufficient knowledge to decide a habeas petition 

without a hearing where the issue raised was ineffective assistance of counsel. Observing that 

such claims of ineffective assistance of counsel rely on extra record materials that would not be 

shown simply be presiding at the trial, this Court rejected the very argument advanced by the 

Respondent in this case. 

Finally the Respondent asserts that this Court should defer to Mr. Panepinto as he was a 

"seasoned criminal lawyer" who "reviewed approximately 3,000 pages and the documents in the 

case record[.]" Resp. Br. at 22. The Respondent misses the point. The habeas court's order does 

not specifically cite to a single issue raised by the Petitioner and the Certificate on No Merit does 

not explain how Mr. Panepinto reached his conclusions that there was not a single viable claim 

in the Petitioner's case. The habeas court's order, as well as the Certificate ofNo Merit, is barren 

of any facts, law or analysis. The order is no better than the order condemned by this Court in 

State ex rei. Watson v. Hill, 200 W. Va. 201, 203, 488 S.E.2d 476, 478 (1997) (finding the 

following insufficient, "Upon consideration of the petition for habeas corpus the court is of the 

opinion that the allegations are entirely without merit and that good cause for the filing thereof 

and appointment of counsel has not been shown. Accordingly, the requests to file the petition 

and to appoint new counsel are hereby DENIED. 'J. This Court should not be expected to make 
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decisions based upon a habeas court's ipse dixit anymore than the habeas court should be 

expected to make decisions based upon counsel's ipse dixit. 

These habeas court's order and the Certificate of No Merit simply do not provide this 

appellate court with anything close to necessary to determine if the habeas com abused its 

discretion in summarily denying the habeas petition without a hearing. 

A. 	The Respondent has failed to show harmless error. 

The Respondent asserts that the multitude of errors made by the habeas court and by 

habeas counsel are harmless. Resp. Br. at 23. This is incorrect. 

A "[f]ailure to observe a constitutional right constitutes reversible error unless it can be 

shown that the error was harmless beyond a reasonable doubt." Syl. Pt. 5, State ex rei. Grob v. 

Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975). The burden of showing an error is harmless rests 

with the Respondent. See State v. Greer, No. 13-1259,2014 WL 6607465, at *2 (W. Va. Nov. 

21, 2014) (Memorandum Decision) ("When the alleged error involves the infringement of a 

petitioner's constitutional rights, the burden in a harmless error analysis is on the State to show 

that the error is harmless beyond a reasonable doubt[.]''). The numerous errors in this case are far 

from harmless. 

This Court has reiterated that findings of fact and conclusions of law are necessary for 

this Court to discharge its appellate responsibilities. "The order must be sufficiently detailed for 

this Court to exercise its appellate duty. In the absence of adequate findings of fact and 

conclusions of law, we are unable to intelligently discharge our limited appellate role to 

determine that the circuit court did not abuse its discretion." Shafer v. Kings Tire Serv., 215 W. 

Va. 169, 177,597 S.E.2d 302, 310 (2004). 
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A habeas denial is subject to an abuse ofdiscretion review. Syl. Pt 1, Mathena v. Haines, 

219 W. Va. 417,421, 633 S.E.2d 771, 775 (2006). In general "an abuse of discretion occurs 

when a material factor deserving significant weight is ignored, when an improper factor is relied 

upon, or when all proper and no improper factors are assessed but the circuit court makes a 

serious mistake in weighing them." Gentry v. Mangum, 195 W. Va. 512, 520 n.6, 466 S.E.2d 

171, 179 n.6 (1995). Consequently, a habeas court order must identify what issues are raised, 

what facts are of significance to the issues raised, what law is applicable to those facts and 

provide a reasoned, rational conclusion as to why relief is either justified or not. A reading of the 

habeas court's order shows that absolutely none of these things were done. And the order is not 

benefited by referring to the Certificate of No Merit, because the Certificate did not include 

anything that would be of assistance in detennining that the habeas court did nor did not abuse 

its discretion in denying relief. 

Finally, the Respondent asserts that the Petitioner's habeas corpus was inadequately pled. 

Resp. Br. at 23. But the habeas court believed the petition for habeas was sufficiently pled to 

appoint counsel to assist the Petitioner. And Mr. Panepinto did not find the alleged pleading 

inadequacies to be a detriment to his Certificate of No Merit. The claim of an inadequate 

pleading is a quintessential red herring. 

CONCLUSION 

For the foregoing reasons, the circuit court should be reversed. 

Respectfully submitted, 

JACK WATTS 
By Counsel 
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