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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


Jack R. Watts, 
Petitioner 

v. Supreme Court Case No.: 15·0568 

David Ballard, Warden, 
Mount Olive Correctional Complex 

Respondent 

Petitioner's Reply to State's Response 

Comes now, Jack R. Watts, (hereinafter Petitioner), pro se, replying to the 

State's Response by and through counsel, Nic Dalton, Assistant Attorney General, 

(hereinafter Respondent). to Petitioner's Brief on Appeal. 

The Respondent attacks Petitioner's appeal brief and grounds asserted as 

adjudicated or waived because he failed to raise them on direct appeal. Also, 

Respondent claims that the grounds raised by the Petitioner are unfounded, 

inadequately briefed, and have no possibility for success. 

The petitioner puts forward for this Court's consideration that he has been forced 

to proceed pro se and he has no legal experience and his education only allows a 

rudimentary understanding of the law and it's processes. What the Petitioner prays is 

that this Honorable Court will grant the Petitioner mercy and evaluate his Appeal with 
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the full deference afforded to a pro se Petitioner. The Petitioner acknowledges that the 

Appeal Brief filed leaves a great deal to be desired, but he avers that the brief was done 

to the best of his ability and with nothing less than his best effort and limited knowledge. 

SUMMARY OF REPLY 

The Respondent concedes that the Petitioner was denied a thorough review of 

the Ineffective Assistance of Counsel claim. Even the Respondent recognizes that this 

Court has consistently held that claims of Ineffective Assistance of Counsel more often 

than not should be litigated in an Omnibus Evidentiary Hearing because of the 

ambiguous nature of the accusation. The Petitioner is asking for nothing more from this 

Court than to remand this case back to the lower tribunal for a hearing and exhaustive 

review of his counsel's actions at trial. The Petitioner has an unalienable right under the 

Constitution of the United States and West Virginia to the effective assistance of 

counsel to defend his liberty in a criminal proceeding. 

While the Petitioner recognizes the fact that a duly qualified attorney has 

reviewed his case and 'filed a Certificate of no Merit, he still believes that nobody can 
, 

fully deny an Ineffective Assistance of Counsel claim without a hearing. The effective 

representation of counsel is so subjective that the Petitioner puts forward for this Court 

to determine if the claim can be denied without affording the complainant the 

opportunity fully develop it in an evidentiary hearing. It is clear from the record of this 

case that the Circuit Court of Ohio County dismissed the Habeas Corpus Petition 

-2



without a hearing based on the Certi'ficate of No Merit filed by counsel, Mark Panepinto. 

At no time has the Petitioner's claim that his trial counsel was ineffective been 

evaluated by anyone other than Mr. Panepinto. The fact of the matter is that Mr. 

Panepinto has a documented history of filing Certificates of No Merit in cases such as 

the one at bar. In no way is the Petitioner challenging Mark Panepinto's ethics, but it is 

worth questioning if he has a personal belief that anyone charged with crimes similar to 

Petitioners' should be locked away and forgotten. 

The Circuit' Court of Ohio County received the Petitioner's pro se Habeas Corpus 

Petition and preliminarily evaluated it for merit and appointed Mr. Panepinto. What did 

the Circuit Court Judge see in the grounds raised that surpassed the executory 

threshold required by statute for the appointment of counsel, and did the Court err in 

dismissing the Petition based on the Certificate of No Merit without a hearing? 

The Respondent also concedes that the Order dismissing Petitioner's Habeas 

Corpus Petition was lacking the requisite Conclusions of Law mandated by West 

Virginia Code § 53-4a-1 et seq. The Petitioner avers that without a complete Order with 

Findings of Fact and Conclusions of Law his grounds for relief are not adjudicated. By 

the Circuit Court simply relying on the Certificate of No Merit to dismiss the Habeas 

Corpus Petition ultimately denied the Petitioner of his right of adjudication of all of his 

legitimate grounds, including but not limited to the Ineffective Assistance of Counsel 

ground. The Certificate of No Merit did not cite any determinate factors that lead to the 

conclusion that there was "No Merit" of the Habeas Corpus Petition. In fact, the 

Certificate of No Merit was a half of a page, not including the styling and the Certificate 

of Service. Since there was no determinate factors in the Certificate of No Merit, the 
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Petitioner has nothing to go on to properly perfect a Writ of Habeas Corpus. Therefore, 

in the interest of justice and since Certificates of No Merit is common place with Mr. 

Panepinto, this case must be remanded back to the Circuit Court for proper review, 

appointment of counsel, and proper adjudications of the true merits of the case. 

ARGUMENT 

1. The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus 
Based on Court-Appointed Counsel's Filing of a Certificate of No Merit. 

The Respondent agrees that the Petitioner's Habeas Corpus Petition was 

improperly dismissed by the Circuit Court of Ohio County based on the Certificate of No 

Merit when he states "This is the only merited claim in Petitioner's Brief'. 

Mark Panepinto was apPointed by the Circuit Court after evaluating Petitioner's 

pro se filing of a Writ of Habeas Corpus. The simple fact is that the Circuit Court found 

merit in the Petitioner's grounds for relief in the preliminary review of the filing and 

determined that the Petition surpassed the executory threshold for the appointment of 

counsel. West Virginia Code § 53-4a-1 et seq. states that a circuit court can appoint 

counsel to amend a pro se Habeas Corpus Petition only if the court believes there is 

merit in the grounds asserted. Apparently the Circuit Court of Ohio County found merit, 

on the grounds asserted and then took a one page Certificate of No Merit (with no 

determinate factors or reasons) filed by Mark Panepinto at face value and dismissed 

the Petition. The Petitioner avers that the Certificate of No Merit, filed by Mr. Panepinto, 
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lacks any substantial law or fact that would lead this Court to believe that he proper1y 

reviewed the case and determined there was no merit to Petitioner's claims. As a 

matter of fact, the Certificate of No Merit is no more than a half of a page with no cited 

case law nor any reasoning that could substantiate Mr. Panepinto's conclusion of no 

merit. 

The Petitioner puts forward for this Court's consideration that this is not the first 

time Mark Panepinto has filed a Certificate of No Merit in a Habeas Corpus case. 

Among other cases unknown to petitioner, see Gray v. Ballard, memorandum 

decision. 2015 WL 3952658 (2015). This would be the second case "known" to the 

Petitioner that he has determined on his own that there is no merit to grounds raised in 

a Habeas Corpus Petition. The Petitioner is very uneasy about Mr. Panepinto's 

evaluation of his Habeas Corpus Petition and the Court's dismissal based thereon, as 

he is unsure if this is a common practice employed by Mr. Panepinto. 

Regardless of Mr. Panepinto's propensity to file Certificate of No Merits, the 

Court's dismissal of Petitioner's Habeas Corpus based on it is error. The Certificate of 

No Merit lacks any meaningful reason why Petitioner's grounds should not be further 

advanced and developed. 

2. 	 The Circuit Court Erred in Denying the Petitioner's Writ of Habeas Corpus 

Based on the Failure to Make SpecifiC Findings of Fact and Conclusions of 

Law in Violation ofW. Va. Code §53-4a-7(c). 

-5



The Respondent admits that the Circuit Court did not. provide specific 

conclusions of law in denying Petitioner's Writ of Habeas Corpus without a hearing and 

simply cited the Certificate of No Merit filed by court-appointed counsel. (See 

Respondent's Brief) This however is completely inadequate and the Court abused 

it's discretion when the Order dismissing the Petitioner's Habeas Corpus provided no 

basis in fact or law to conclude that no error was committed in the proceedings that led 

to his conviction and sentence of incarceration. 

By not giving the Petitioner Conclusions of Law, and simply citing to the 

Certificate of No Merit, the Circuit Court effectively tied the hands of Petitioner in any 

attempt to file a Direct Appeal because he has not been informed of the reasons court 

appointed counsel found no merit and sufficient basis in law for the Circuit Court 

dismissing the petitioner's Writ of Habeas Corpus. West Virginia Code § 53-4a-1 et 

sea. Requires a court granting or denying a Writ of Habeas Corpus to provide specific 

Findings of Fact and Conclusions of Law. "Whether denying or granting a petition for a 

writ of habeas corpus, a West Virginia circuit court must make adequate findings of fact 

and conclusions of Jaw relating to each contention advanced by the petitioner, and to 

state the grounds upon which the matter was determined. Findings of fact made by a 

trial court in a post-conviction habeas corpus proceeding will not be set aside or 

reversed on appeal by the Supreme Court of Appeals of West Virginia unless such 

findings are clearly wrong. Coleman v. Painter, 215 W. Va. 592, 600 S. E. 2d 304, 

2004 W. Va. LEXIS 93 (W. Va. 2004). Further, Because the denial or dismissal of a 

Habeas Corpus Petition is considered res judicata it is even more important for a 
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Circuit Court Judge to provide Conclusions of Law in support of the decision denying a 

Habeas Corpus. There is good reason for this, as it allows a petitioner to fully present a 

petition for appeal to a higher court challenging the lower court's ruling. In fact, Lash v. 

McKenzie, 166 W. Va. 762,277 S. E. 2d 606,1981 W. Va. LEXIS 603 (W. Va. 1981) 

states specifically that "Judgment denying relief in post-conviction habeas corpus is res 

judicata on questions of fact or law which have been fully and finally litigated and 

decided, and as to issues which with reasonable diligence should have been known but 

were not raised, and this occurs where there has been an omnibus habeas corpus 

hearing at which the applicant for habeas corpus was represented by counselor 

appeared pro se having knowingly and intelligently waived his right to counseL" 

Petitioner makes the assertion that this Court has reiterated many time in many cases 

that Conclusions of Law are required in any order granting or denying relief in a Habeas 

Corpus p,mceeding. This Court states in Sheftie v. Boles, 377 F. 2d 423, 1967 U.S. 

App. LEXIS 6510 (4th Cir. W. Va.), cert. denied, 389 U.S. 986, 88 S. Ct. 476,19 L. Ed. 

2d 479, 1967 LEXIS 204 (U.S. 1967) The Court hearing the matter must make findings 

of fact, state conclusions of law and the grounds, state and federal, on which resolution 

of the prisoner's claim is based, and further Subsection (c) of this section requires a 

circuit court denying or granting relief in a habeas corpus proceeding to make specific 

findings of fact and conclusions of law relating to each contention advanced by the 

petitioner, and to state the grounds upon which the matter was determined. State ex 

reI. Watson v. Hill, 200 W. Va. 201. 488 S. E. 2d 476,1997 W. Va. LEXIS 101 (W. Va. 

1997). 
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Because the Circuit Court failed to provide the Petitioner Conclusions of Law in 

support of the dismissal of his Habeas Corpus Petition and simply cited the Certificate 

of No Merit, the Petitioner asks this Court to remand the case back to the lower court 

for further proceeding in accordance with West Virginia Code and well established case 

law. 

Conclusion 

In CONCLUSION, the Petitioner prays this Honorable Court will, in the true 

interest of justice, see the injustice performed against the Petitioner and remand this 

case back to the Circuit Court for specific Finding of Facts and Conclusions of Law and 

the appointment of counsel to perfect and file a Direct Appeal with any and all "good 

faith arguments" thatmay offer relief from the conviction thereof. It is so prayed. 
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, , 

CERTIFICATE OF SERVICE 

I the undersigned petitioner, Jack R. Watts, appearing pro se do attest that I 

have caused to be served a True and Exact Copy of the foregoing document 

(Petitioner's Reply to State's Response) by placing same in the United States Postal 

Mail, First-Class, Pre-Paid on this 28th Day of March. 2016 Parties served include: 

West Virginia Supreme Court of Appeals 
Mr. Rory Perry, Clerk 
State Captial, Room E-317 
1900 Kanawha Blvd, East 
Charleston, WV 25305 

Nic Dalton, Esq. 
Assistant Attorney General 
West Virginia Office of Attorney General 
812 Quarrier Street, 61h Floor 
Charleston. WV 25301 


