
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STATE OF WEST VIRGINIA, 

Petitioner, 

v. 	 Supreme Court No. 15-0568 
Circuit Court No. 13-C-230 
(Ohio County) 

JACK WATTS, 
Respondent. ~ :OV ~5 20~ ~ 

RORY L PERiiY If, CLEh~ 
SUPREME COURT OF APPEALS 

OF I"/EST VIRGINIA 

PETITIONER'S BRIEF 

Scott E. Johnson 
W.Va. BarNo. 6335 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
scott.e.johnson@wv.gov 

Counsel for Petitioner 

mailto:scott.e.johnson@wv.gov


TABLE OF CONTENTS 


Table ofAuthorities ....................................................................................................................... iii 


Assignment ofError.........................................................................................................................1 


A. 	 Habeas counsel is under a duty to render effective assistance of counsel which 
includes conducting an adequate investigation of the case, and the record in 
this case shows no such investigation occurred. 

B. 	 This Court should adopt West Virginia Rule ofAppellate Procedure lO(c)(lO) 
as the proper procedure when a habeas counsel concludes there is not a 
reasonable and good faith belief that a habeas corpus petition is warranted. 

C. 	 The circuit court did not make findings of fact and conclusions oflaw 
justifying the denial of relief on the grounds raised in the petition as required 
by the West Virginia Post-Conviction Habeas Corpus Act and this case should 
be remanded to the habeas court to make such obligatory findings. 

Statement of the Case ....................................................................................................................... 1 


Summary of the Argument. ..............................................................................................................3 


State Regarding Oral Argument .......................................................................................................4 


Argument .........................................................................................................................................4 


Standard ofReview..........................................................................................................................4 


A. 	 Habeas counsel is under a duty to render effective assistance of cOlmsel which 

includes conducting an adequate investigation of the case, and the record in this case 

shows no such investigation occurred ............................................................................4 


B. 	 This Court should adopt West Virginia Rule ofAppellate Procedure 10(c)(lO) as the 

proper procedure when a habeas counsel concludes there is not a reasonable and good 

faith belief that a habeas corpus petition is warranted ...................................................8 


C. 	 The circuit court did not make findings of fact and conclusions oflaw justifying the 

denial of relief on the grounds raised in the petition as required by the West Virginia 

Post-Conviction Habeas Corpus Act and this case should be remanded to the habeas 

court to make such obligatory findings ..........................................................................9 


Conclusion ..................................................................................................................................... 12 . 


11 



TABLE OF AUTHORITIES 


Cases Page 

Accord Dean v. State, 59 S.W.3d 663 (Tenn. 2001) ........................................................................7 


Accord Miles v. State, 644 S.W.2d 23 (Tex. App. 1982) .............................................................................. 7 


Anders v. California, 386 U.S. 738 (1967) .................................................................................. 8, 9 


Ballard v. Ferguson, 232 W. Va. 196, 751 S.E.2d 716 (2013) .......................................................7 


Ballard v. Hurt, 230 W. Va. 374, 738 S.E.2d 538 (2012) .............................................................10 


Banks v. Trent, 206 W. Va. 255, 523 S.E.2d 846 (1999) ............................................................... 11 


Boyce v. Dingus, No. 13-0940,2014 WL 2462999 (W. Va. June 2,2014)................................... 11 


Commonwealth v. Bailey, 390 A.2d 166 (Pa. 1978) ........................................................................7 


Dennis v. State, 223 W. Va. 590, 678 S.E.2d 470 (2009) ..............................................................10 


Doherty v. State, 781 S.W.2d 439 (Tex. App. 1989) .......................................................................7 


Dunbarv. State, 515 N.W.2d 12 (Iowa 1994) .................................................................................5 


Gaines v. Hopper, 575 F.2d 1147 (5th Cir.1978) ............................................................................6 


Gray v. Ballard, No. 14-0836,2015 WL 3952658 (W. Va. June 26,2015) ...................................8 


Grinols v. State, 74 P.3d 889 (Alaska 2003) ....................................................................................5 


Harshbarger v. Gainer, 184 W. Va. 656,403 S.E.2d 399 (1991) ...................................................5 


Jackson v. Weber, 637 N.W.2d 19 (S.D. 2001) ...............................................................................5 


Lawyer Disciplinary Bd. v. Sturm, 237 W. Va. 115, 785 S.E.2d 821 (2016) .................................. 9 


Losh v. McKenzie, 166 W. Va. 762,277 S.E.2d 606 (1981) ........................................................... 1 


Lozada v. Warden, 613 A.2d 818 (Conn. 1992) ..............................................................................5 


Manns v. Ballard, No. 12-1194,2013 WL 5508431 (W. Va. Oct. 4, 2013) ...................................8 


Markley v. Coleman, 215 W. Va. 729,601 S.E.2d 49 (2004) .........................................................9 


Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006) .........................................................4 


111 



Monroe v. United States, 389 A.2d 811 (D.C. 1978) ....................................................................... 6 


I 


Nevada Care, Inc. v. Dep't ofHum. Servs., 783 N.W.2d 459 (Iowa 2010) .................................. 11 


Pennsylvania v. Finley, 481 U.S. 551 (1987) ................................................................................. .4 


Peters v. Plumley, No. 14-0475,2016 WL 1547168 (W. Va. Apr. 15,2016)............................. 8, 9 


Schaefer v. United States, 251 U.S. 466 (1920) ............................................................................. 12 


Shafer v. Kings Tire Serv., 215 W. Va. 169,597 S.E.2d 302 (2004) ............................................ 10 


Solorzano v. State, 25 So. 3d 19 (Fla. Dist. Ct. App. 2009) .......................................................................... 7 


State ex rei. Daniel v. Legursky, 195 W.Va. 314, 465 S.E.2d 416 (1995) ...................................... 5 


State ex rei. Watson v. Hill, 200 W. Va. 201,488 S.E.2d 476 (1997) .......................................... .10 


State ex rei. Wensell v. Trent, 218 W. Va. 529,625 S.E.2d 291 (2005) .......................................... 5 


State v. Flansburg, 694 A.2d 462 (Md. 1997) ................................................................................. 5 


State v. VanHoose, 227 W. Va. 37, 705 S.E.2d 544 (2010) ............................................................ 9 


State v. Watts, No. 11-1643,2013 WL 1632091 (W. Va. Apr. 16,2013) ...................................... .1 


Strickland v. Washington, 466 U.S. 668 (1984) .............................................................................. 6 


United States ex rei. Cosey v. Wolff, 727 F.2d 656 (7th Cir.1984) .................................................. 7 


United States v. DeCoster, 487 F.2d 1197 (D.C. Cir. 1973) ........................................................... 7 


United States v. Smith, 640 F.3d 580 (4th Cir. 2011) ...................................................................... 6 


United States v. Tucker, 716 F.2d 576 (9th Cir. 1983) .................................................................... 5 


Workman v. Tate, 957 F.2d 1339 (6th Cir.1992) ............................................................................. 7 


Youngv. United States, 315 U.S. 257 (1942) ................................................................................ 12 


Other Authorities 

Arthur Miller, Fed. Prac. & Proc. Civ. (3d ed.) ............................................................................ 11 


Tigran W. Eldred, Motivation Matters: Guideline 10.13 and Other Mechanisms for Preventing 

Lawyers from Surrendering to Self-Interest in Responding to Allegations ofIneffective 

Assistance in Death Penalty Cases, 42 Hofstra L. Rev. 473 (2013) ............................................... 6 


iv 




Statutes 

W. Va. Hab. Corpus R. 4(b).............................................................................................................5 


W. Va. Hab. Corpus R. 6 .................................................................................................................5 


W. Va. Hab. Corpus R. 9(c) ....................................................................................................... 4, 10 


West Virginia Post-Conviction Habeas Corpus Act.. ............................................................ passim 


v 



ASSIGNMENTS OF ERROR 

A. 	 Habeas counsel is under a duty to render effective assistance of counsel 
which includes conducting an adequate investigation of the case, and the 
record in this case shows no such investigation occurred. 

B. 	 This Court should adopt West Virginia Rule of Appellate Procedure 
lO(c)(lO) as the proper procedure when a habeas counsel concludes there 
is not a reasonable and good faith belief that a habeas corpus petition is 
warranted. 

C. The circuit court did not make rmdings of fact and conclusions of law 
justifying the denial of relief on the grounds raised in the petition as 
required by the West Virginia Post-Conviction Habeas Corpus Act and 
this case should be remanded to the habeas court to make such obligatory 
rmdings. 

STATEMENT OF THE CASE 

After this Court affinned his convictions on direct appeal, State v. Watts, No. 11-1643, 

2013 WL 1632091 (W. Va. Apr. 16,2013) (Memorandum Decision), the Petitioner filed a pro se 

petition for a writ of habeas corpus. A.R. 1-11. Included in his petition were eight grounds for 

relief, some with several subparts, A.R. 5-8, totaling twenty-three grounds for relief A.R. 14. 

The Petitioner sought appointment of counsel, A.R. 12, and sought an omnibus habeas 

corpus hearing under the West Virginia Post-Conviction Habeas Corpus Act and Losh v. 

McKenzie, 166 W. Va. 762, 277 S.E.2d 606 (1981). A.R. 13. The habeas court stated in an order 

that "[i]n view of the asserted errors, the Court shall grant the Petitioner a hearing on the Writ." 

A.R. 14. In this same order, the habeas court appointed Attorney Mark Panepinto to represent the 

Petitioner in the habeas corpus proceeding. A.R. 15. 

Mr. Panepinto subsequently filed what he styled a "Certificate of No Merit." A.R. 16. In 

this Certificate, Mr. Panepinto wrote that he had thoroughly reviewed some +/- 3,000 pages of 

transcripts, evidence, and discovery as well as "all related matters pertaining to this Habeas 
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Corpus Petition." A.R. 16. Mr. Panepinto then certified "that based upon the review of the 

totality of documents and information obtained and after discussions with both former court

appointed trial counsel of the Petitioner, that this counsel cannot ethically, and within the 

applicable rules, argue any of the issues asserted in the pending habeas corpus Petition." A.R. 16. 

Mr. Panepinto's Certificate of No Merit continued that "[a]dditiona1ly, counsel certifies that it is 

his opinion and belief that there exists no other viable grounds for Habeas Corpus relief by virtue 

of an Amended Petition for Habeas Corpus as a Habeas Corpus action would have no merit." 

A.R. 16. The Certificate ofNo Merit did not state that Mr. Panepinto had met with the Petitioner 

during Mr. Panepinto's review, nor did the Certificate of No Merit reflect that Mr. Panepinto 

considered any input from the Petitioner in the Certificate of No Merit. See A.R. 16. It appears 

that Mr. Panepinto met with the Petitioner only once during his representation of him, on 

September 1, 2014, for a total of 1 hours and 12 minutes. A.R. 20. Mr. Panepinto did not 

personally meet with the Petitioner anytime thereafter. A.R. 21-22.1 

The Petitioner then sought new appointed counsel. A.R. 24-25. The habeas court denied 

the motion to replace Mr. Panepinto, basing its decision on Mr. Panepinto's Certificate of No 

Merit. A.R. 28. Specifically, the habeas court found in its two page order that Mr. Panepinto was 

an active attorney with a number of years of criminal law experience and that he had opined that 

there were no viable claims upon which to rest a habeas corpus. A.R. 28. Based upon Mr. 

Panepinto's ''vast criminal experience" and good standing with the court, the habeas court 

"accepted Mr. Panepinto's assessment of the Habeas Corpus Petition" and denied the habeas 

"based upon the strength ofMr. Panepinto's representations to the Court[.]" A.R. 28. The 

habeas court made no other findings of facts or conclusions of law on the twenty-three issues 

raised in the habeas corpus petition in its perfunctory order. 

lCorrespondence of an undisclosed nature did occur. A.R. 21-22. 
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SUMMARY OF ARGUMENT 


In this case, the petition should not have been denied. The record does not reveal that Mr. 

Panepinto ever consulted with one of the most important witnesses in the case during or after the 

Petitioner's counsel conducted his investigation, the Petitioner himself. Personally consulting 

with the Petitioner in a habeas proceeding is as important as discussing the case with trial 

counsel, a trial counsel whose memory may be colored by being blamed for being ineffective. A 

one-sided investigation is no investigation at all. 

This case also presents an important and recurrent issue in the jurisprudence of this State, 

what is the proper procedure for a lawyer appointed to represent a habeas corpus petitioner in 

circuit court to follow when counsel concludes there are no non-frivolous grounds for the 

petition to be raised? This Court has provided at least implicit guidance for this issue in West 

Virginia Revised Rule of Appellate Procedure lO(c)(lO) that provides a mechanism when on 

appeal counsel lacks a reasonable and good faith belief that the appeal is warranted. The 

procedure contained in Rule 1O(c)(10) should be adopted to govern circumstances where a 

habeas counsel in circuit court lacks a good faith and reasonable belief that a habeas petition is 

warranted. 

Finally, the habeas court made no independent findings of facts or conclusions of law to 

support its decision to deny the habeas corpus petition, as its order referenced only the Certificate 

of No Merit as the basis for the denial. The West Virginia Post-Conviction Habeas Corpus Act, 

W. Va. Code Ann. § 53-4A-7(c), specifically provides that a circuit court hearing a habeas 

corpus petition "shall enter an appropriate order" which must contain "specific findings of fact 

and conclusions of law relating to each contention or contentions and grounds (in fact or law) 

advanced, [which must] clearly state the grounds upon which the matter was determined, and 
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[must] state whether a federal and/or state right was presented and decided." See also W. Va. H. 

R. 9(c). Absent from the habeas court's order are any such specific findings and conclusions. 

Instead, in the face of twenty-three grounds for relief, the habeas court made none of the required 

findings and conclusions mandated by West Virginia Code § 53-4A-7(c). Indeed, the habeas 

court abdicated its responsibilities to make specific findings of fact and conclusions of law by 

relying on counsel's so-called Certificate ofNo Merit in dismissing the habeas petition. 

STATEMENT REGARDING ORAL 

ARGUMENT AND DECISION 


This case is set for Rule 20 argument. It is unsuitable for memorandum decision. 

ARGUMENT 

Standard of Review 

This Court has set forth the standard of review employed in examining a habeas court's 

ruling in granting or denying habeas corpus relief: 

In reviewing challenges to the findings and conclusions of the circuit court in 
a habeas corpus action, we apply a three-prong standard of review. We review the 
final order and the ultimate disposition under an abuse of discretion standard; the 
underlying factual findings under a clearly erroneous standard; and questions of 
law are subject to a de novo review. 

Syl. Pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006). 

A. Habeas counsel is 	under a duty to render effective assistance of counsel 
which includes conducting a reasonable investigation of the case, and the 
record in this case shows no such investigation occurred. 

While generally there is no federal constitutional right to the effective assistance of 

counsel in state post-conviction proceedings, e.g., Pennsylvania v. Finley, 481 U.S. 551, 557 
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(1987),2 in West Virginia, by statute and court rule, a petitioner may be entitled to the 

appointment of counsel in habeas corpus proceedings. W. Va. Code § 53-4A-4; W. Va. Hab. 

Corpus R. 4(b); W. Va. Hab. Corpus R. 6. Where a statue or rule provides for the appointment of 

counsel, it necessarily implies the appointment of effective counsel lest the appointment 

constitute an empty formality. "It would be absurd to have the right to appointed counsel who is 

not required to be competent." Lozada v. Warden, 613 A.2d 818, 821 (Conn. 1992). See also 

Jackson v. Weber, 637 N.W.2d 19, 23 (S.D. 2001) ("A position that a statutory right to counsel 

does not mean effective assistance of counsel is at odds with commonsense[.]"); State v. 

Flansburg, 694 A.2d 462, 467 (Md. 1997) ("Regardless of the source, the right to counsel means 

the right to the effective assistance of counsel."); Dunbar v. State, 515 N.W.2d 12, 14 (Iowa 

1994) (observing that while there is no constitutional right to counsel, the statutory right to 

counsel implies a right to effective assistance of counsel). 

In order to render effective assistance of counsel, counsel must conduct a reasonable 

investigation. State ex rei. Wensell v. Trent, 218 W. Va. 529,534, 625 S.E.2d 291,296 (2005) 

(per curiam) (citing State ex rei. Daniel v. Legursky, 195 W.Va. 314, 465 S.E.2d 416 (1995)) 

("counsel must make a 'reasonable investigation' of the case in order to provide effective 

assistance to an accused in a criminal proceeding."). A reasonable investigation includes 

adequate client consultation. "Adequate consultation between attorney and client is an essential 

element of competent representation of a criminal defendant." United States v. Tucker, 716 F.2d 

2Because of West Virginia's statutory and rules based right to counsel, this case presents no occasion to address 
whether there is a State constitutional right to effective assistance of counsel under the West Virginia Constitution in 
habeas corpus proceedings. See Harshbarger v. Gainer, 184 W. Va. 656, 660, 403 S.E.2d 399, 403 (1991) ("It is a 
fundamental rule of constitutional adjudication that constitutional questions are avoided unless absolutely 
necessary."). But see Grinols v. State, 74 P.3d 889, 894 (Alaska 2003) (''the right to counsel in a first application for 
post-conviction relief is of a constitutional nature, required under the due process clause of the Alaska 
Constitution. "). 
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576,581 (9th Cir. 1983). See also Monroe v. United States, 389 A.2d 811, 816-17 (D.C. 1978) 

(citation omitted) (A "defense attorney's lack of consultation with his client and lack of 

preparation raise serious issues; for communication, investigation, and preparation are among the 

essential prerequisites to the presentation of the type of 'intelligent and knowledgeable' defense 

effort which conforms to professional standards of reasonably competent legal representation."). 

Indeed, "meaningful discussion with one's client of the realities of his case are cornerstones of 

effective assistance of counsel[,]" Gaines v. Hopper, 575 F.2d 1147, 1149-50 (5th Cir.1978), 

because "it is the marriage of the attorney's legal knowledge and mature judgment with the 

defendant's factual knowledge that makes for an adequate defense." United States v. Smith, 640 

F.3d 580, 588 (4th Cir. 2011). In fact, "[c]ounsel's actions are usually based, quite properly, on 

informed strategic choices made by the defendant and on information supplied by the defendant. 

In particular, what investigation decisions are reasonable depends critically on such 

information." Strickland v. Washington, 466 U.S. 668, 691 (1984). Absent such indispensable 

consultation, counsel cannot be said to have been effective on behalfof the Petitioner. 

The Certificate of No Merit reflects that Mr. Panepinto had "discussions with former 

court-appointed trial counsel" but it does not show that Mr. Panepinto ever considered input 

from the Petitioner during any investigation. A.R. 16. Such a one sided investigation does not 

fulfill counsel's obligation to conduct a reasonable investigation, especially since trial counsel 

may be defensive of an ineffective assistance claim and their recollections may be colored by the 

claims levied against them. See, e.g., Tigran W. Eldred, Motivation Matters: Guideline 10.13 

and Other Mechanisms for Preventing Lawyers from Surrendering to Self-Interest in Responding 

to Allegations of Ineffective Assistance in Death Penalty Cases, 42 Hofstra L. Rev. 473, 498 
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(2013) ("Many lawyers will react defensively to a claim of ineffectiveness, believing that the 

allegation is an unwarranted assault against their competence and good name."). 

Somewhat similarly, in Ballard v. Ferguson, 232 W. Va. 196, 751 S.E.2d 716 (2013), 

this Court held that a lawyer was ineffective in relying on a police report rather than conducting 

an independent investigation based on the facts underlying the report. Like the police report in 

Ballard, Mr. Panepinto failed to conduct an adequate investigation of the facts underlying his 

consultations with trial counselor his review of the records in this case. Mr. Panepinto never 

spoke with the Petitioner about trial counsel's answers, he did not follow up with the Petitioner 

on defense counsel's asserted failure to call alibi witnesses,3 or to interview the State's 

witnesses,4 or to move for a change of venue, or, trial counsel's failure to voir dire Mary Lou 

Kent who is alleged to know one of the State's witnesses.s 

The Petitioner is entitled to the effective assistance of habeas counsel, an assistance 

denied him in this case. This case should be remanded to new counsel who can then conduct an 

adequate investigation and determine how best to proceed. 

3See, e.g., Worlanan v. Tate, 957 F.2d 1339, 1345 (6th Cir.1992) (quoting United States ex rei. Cosey v. Wolff, 727 
F.2d 656, 658 n. 3 (7th Cir.1984)) ("Where counsel fails to investigate and interview promising witnesses, and 
therefore 'ha[s] no reason to believe they would not be valuable in securing [defendant's] release,' counsel's 
inaction constitutes negligence, not trial strategy."); Doherty v. State, 781 S.W.2d 439, 442 (Tex. App. 1989) 
("Counsel has a responsibility to seek out and interview potential witnesses, and failure to do so is ineffective where 
the result is that any viable defense available to the accused is not advanced."). 

4United States v. DeCoster, 487 F.2d 1197, 1204 (D.C. Cir. 1973) ("[J]n most cases a defense attorney, or his agent, 
should interview not only his own witnesses but also those that the government intends to call, when they are 
accessible."). Accord Dean v. State, 59 S.W.3d 663, 668 (Tenn. 2001); Commonwealth v. Bailey, 390 A.2d 166, 170 
(pa. 1978). 

5 See, e.g., Solorzano v. State,25 So. 3d 19,24 (Fla. Dist. Ct. App. 2009) ("Here, Solorzano alleged that defense 
counsel wholly failed to question Coyne during voir dire and that, as a result, counsel had no basis for determining 
whether Coyne was competent to sit as an unbiased juror. Importantly, Solorzano also alleged that neither the trial 
court nor the prosecutor questioned Coyne. Accordingly, Solorzano has stated a facially sufficient claim for 
ineffective assistance of counsel based on the lack of meaningful voir dire."). Accord Miles v. State, 644 S.W.2d 23, 
24 (Tex. App. 1982) ("Normally, you would expect counsel for the accused to determine if any prospective juror 
either knew or was related to the prosecutor or any of the State's witnesses. Also, counsel should inquire about the 
willingness of the jurors to apply the presumption of innocence and their willingness to require the State to meet its 
burden ofproof."). 
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B. 	 This Court should adopt West Virginia Rule of Appellate Procedure 
lO(c)(lO) as the proper procedure when a habeas counsel concludes there 
is not a reasonable and good faith belief that a habeas corpus petition is 
warranted. 

The State's jurisprudence faces a recurrent issue, what is the proper procedure for a 

. habeas counsel to follow when faced with representing a habeas petitioner ifhabeas counsel does 

not believe there is a reasonable and good faith basis to file the habeas petition? Compare Manns 

v. Ballard, No. 12-1194, 2013 WL 5508431 (W. Va. Oct. 4, 2013) (Memorandunl Decision) 

(circuit court habeas counsel allowed to withdraw after filing an Anders v. California, 386 U.S. 

738 (1967) brief) with Gray v. Ballard, No. 14-0836,2015 WL 3952658 (W. Va. June 26,2015) 

(affirming dismissal of habeas based upon a no-merit certificate filed in circuit court by same 

habeas counsel as in this case). In order to resolve this continuing conflict, this Court should 

apply West Virginia Rule of Appellate Procedure lO(c)(1 0) to circuit court habeas actions, as 

authority from this Court indicates. 

A case supporting this position is Peters v. Plumley, No. 14-0475,2016 WL 1547168 (W. 

Va. Apr. 15, 2016) (Memorandum Decision). Peters sought a writ of habeas corpus after 

pleading guilty. Id. at *2. The habeas court appointed habeas counsel to investigate whether any 

of the claims were arguably meritorious. Id. Counsel then filed a motion to withdraw under 

Anders v. California, 386 U.S. 738 (1967), explaining that ethical constraints prevented him 

from representing petitioner as counsel believed Peters' claims were frivolous. Id. The habeas 

court granted the motion to withdraw and dismissed the petition. Id. 

Peters contended his habeas counsel failed to provide effective assistance by moving to 

withdraw, including alleging that counsel forced him to file the appeal pro see Id. at *4. This 

Court observed that counsel acted properly by filing an Anders brief. Id. at *4. It then observed 

that it had amended the Rules of Appellate Procedure and such amendments had superseded 
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Anders. Id. at *4. See also Lawyer Disciplinary Bd. v. Sturm, 237 W. Va. 115, 126 n.25, 785 

S.E.2d 821, 832 n.25 (2016) (similar). The import of Peters is where the Anders procedure 

would otherwise apply, courts should now apply Rule10(c)(10) of the Rules of Appellate 

Procedure. Pursuant to Peters, this Court should hold that: 

The following requirements must be observed when counsel in a habeas 
corpus proceeding lacks a good faith belief that a petition for habeas corpus is 
reasonable and warranted under the circumstances: 

(a) Counsel must engage in a candid discussion with the client regarding the 
merits of the petition. If, after consulting with the client, the client insists on 
proceeding with the petition, counsel must file an amended petition and brief on 
the petitioner's behalf. The petition and brief should raise any arguable grOlmds 
for relief the client advances. Counsel need not espouse unsupportable 
contentions upon which the petitioner insists, but should present a petition and 
brief containing appropriate exhibits, citations to the record in the criminal case, 
and any case law supporting the grounds for relief. 

(b) In extraordinary circumstances, if counsel is ethically compelled to 
disassociate from the contentions presented in the petition and brief, counsel must 
preface them with a statement that they are filed at the client's direction. Counsel 
should not inject disclaimers or argue against the client's interests. If counsel is 
ethically compelled to disassociate from any ground the client wishes to pursue, 
counsel must file a motion requesting leave for the client to file a pro se 
supplemental brief raising those grounds for relief the client wishes to raise but 
that counsel does not have a good faith belief are reasonable and warranted. 

This case should be remanded for appointment of new habeas counsel to assist the 

Petitioner in a manner consistent with the above position. 

C. The circuit court did not make fmdings of fact and conclusions of law 
justifying the denial of relief on the grounds raised in the petition as 
required by the West Virginia Post-Conviction Habeas Corpus Act 
and this case should be remanded to the habeas court to make such 
obligatory fmdings. 

"In deciding to grant or deny relief, circuit courts must make adequate findings of fact 

and conclusions of law related to the petitioner's habeas corpus allegations." Markley v. 

Coleman, 215 W. Va. 729, 734, 601 S.E.2d 49,54 (2004). See also State v. VanHoose, 227 W. 
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Va. 37, 50 n.39, 705 S.E.2d 544, 557 n.39 (2010) (per curiam) ("In deciding to grant or deny 

habeas relief, a circuit court is required to make adequate findings of fact and conclusions of 

law."). This is both a statutory and Rules based mandate. Syl. Pt. 1, State ex rei. Watson v. Hill, 

200 W. Va. 201, 202, 488 S.E.2d 476, 477 (1997); W. Va. Code § 53-4A-7(c); W. Va. Hab. 

Corpus R. 9(c). Under the West Virginia Post Conviction Habeas Corpus Act, a habeas court 

must "enter an appropriate order," one that contains "specific findings of fact and conclusions of 

law relating to each contention or contentions and grounds (in fact or law) advanced ... clearly 

state [ s] the grounds upon which the matter was determined, and . . . states whether a federal 

and/or state right was presented and decided." W. Va. Code § 53-4A-7(c). West Virginia Habeas 

Corpus Rule 9(c) is similar, requiring the habeas court to enter a comprehensive order that 

includes: "(1) findings as to whether a state and/or federal right was presented in each ground 

raised in the petition; (2) findings of fact and conclusions of law addressing each ground raised 

in the petition; (3) specific findings as to whether the petitioner was advised concerning his 

obligation to raise all grounds for post-conviction relief in one proceeding; and (4) if the 

petitioner appeared pro se, specific findings as to whether the petitioner knowingly and 

intelligently waived his right to counsel." Because the absence of adequate findings and 

conclusions hobbles this Court in the discharge of its appellate obligations, Shafer v. Kings Tire 

Serv., 215 W. Va. 169, 177,597 S.E.2d 302,310 (2004) ("In the absence of adequate findings of 

fact and conclusions of law, we are unable to intelligently discharge our limited appellate role to 

determine that the circuit court did not abuse its discretion."), a failure to make sufficient 

findings of fact and conclusions of law generally necessitates a remand to the habeas court for 

entry of a sufficient order. See, e.g, Ballard v. Hurt, 230 W. Va. 374, 380, 738 S.E.2d 538, 544 

(2012) (per curiam) (case remanded for findings of fact and conclusions oflaw); Dennis v. State, 
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223 W. Va. 590, 593, 678 S.E.2d 470,473 (2009) (per curiam) (same); Banks v. Trent, 206 W. 

Va. 255, 257, 523 S.E.2d 846, 848 (1999) (per curiam) (same); Boyce v. Dingus, No. 13-0940, 

2014 WL 2462999, at *2 (W. Va. June 2,2014) (Memorandum Decision) (same). 

In the present case, the Petitioner raised twenty-three separate grounds for relief. The 

habeas court did not make a single finding of fact about any of these grounds for relief nor did 

the habeas court make a single conclusion of law concerning any of the twenty-three grounds for 

relief. Rather the habeas court in a perfunctory two page order recited habeas counsel's 

purported qualifications and then simply abdicated to habeas counsel by accepting habeas 

counsel's assessment of the habeas petition and, for that reason, denying it. A.R. 28 ("Moreover, 

and based upon the strength of Mr. Panepinto's representations to the Court, the Court does 

hereby DENY Petitioner's Habeas Corpus Petition."). 

Counsel's determinations, however, are not binding on a court. Consistent with the 

judicial function and statutory obligations, it is the habeas court's duty to make an independent 

determination that the law and facts do not entitle a petitioner to relief on any of the specific 

grounds raised in a habeas corpus petition, that is, each ground being entitled to separate 

consideration. "It is the [habeas] court's duty to independently determine the facts, articulate the 

controlling law, and apply the controlling law to the facts. A court should never abdicate this 

essential duty of the judicial branch of government to counselor the parties before the court." 

Nevada Care, Inc. v. Dep't ofHum. Servs., 783 N.W.2d 459, 465-66 (Iowa 2010). The habeas 

court cannot wash its hands of a matter by deferring its inalienable functions to counsel. Cf 9C 

Arthur Miller, Fed. Prac. & Proc. Civ. § 2578 (3d ed.) ("All courts agree that finding the facts 

and stating legal conclusions . . . are important parts of the judicial function and that the district 

judge cannot surrender these functions to counseL"). Unfortunately for the Petitioner, the habeas 
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court completely surrendered its obligations to habeas counsel without even the pretense of 

independent judicial decision making. A.R. 28. This violation of the habeas court's judicial duty 

should not be countenanced. As the United States Supreme Court has recognized, a "judge may 

not abdicate his function." Schaefer v. United States, 251 U.S. 466, 483 (1920). Cf Young v. 

United States, 315 U.S. 257, 258-59 (1942) ("[A] confession [of error by the government] does 

not relieve this Court of the performance of the judicial function. The considered judgment of the 

law enforcement officers that reversible error has been committed is entitled to great weight, but 

our judicial obligations compel us to examine independently the errors confessed."). 

This case should be remanded for the habeas court to discharge its judicial function. 

CONCLUSION 

For the above reasons, this case should be remanded. 

Respectfully submitted, 

Jack Watts 
By Counsel 

Scott E. Johns 
W.Va. Bar 0 335 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
scott.e.johnson@wv.gov 

Counsel for Petitioner 
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Certificate of Service 

I, Scott E. Johnson, counsel for Petitioner, Jack Watts, do hereby certify that I have 

caused to be served upon the counsel of record in this matter a true and correct copy of the 

accompanying Petitioner's Briefto the following: 

Nic Dalton 

Assistant Attorney General 


West Virginia Attorney General's Office 

812 Quarrier Street, 6th Floor 


Charleston, WV 25301 


by depositing the same in the United States mail in a properly addressed, postage paid, envelope 

on the 15th day ofNovember, 2016. 

Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
scott.e.johnson@wv.gov 

Counsel for the Petitioner 
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