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ASSIGNMENTS OF ERROR 


Error 1) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on court-appointed counsel's filing of a Certificate of No 
Merit. 

Error 2) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on the failure to make a specific findings of fact and 
conclusions of law, regrading the cognizable issues raised in violation 
of West Virginia Code § 53-4A-7Ccl. 

Error 3) . The Circuit Court erred· in denying the petitioner's Writ of Habeas 
Corpus based on Ineffective Assistance of Trial Counsel. 

A) 	 Trail Counsels' failed to object to consecutive sentencing on Double 
Jeopardy "carbon copy" counts in the indictment. 

B) 	 Trail Counsels' failed to move to have child complaining witness 
independently examined by a psychologist and psychiatrist to rule out, 
outside and coercive influences by the police, prosecution, and a family 
member, and to establish whether false memory implantation existed. 

C) 	 Trail Counsel violated Petitioner's (5th) Fifth Amendment Right to Self
Incrimination. 

D) 	 Trail Counsels' failed to object to the illegal Prosecution Practices at the 
1st grand jury to bring an indictment. 

Error 4) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on evidence being with held until the date of the original 
trial contravenes with the West Virginia Rules of Evidence. 

Error 5) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on the Trial Courts failure to conduct a proper an~ 
complete voir dire which denied this petitioner a jury of his peers free 
from prejudice and bias in derogation of the Sixth Amendment to the 
United States Constitution. 

Error 6). 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on the Trial Court violating the general rule of 
sequestering and thereby prejudiced the petitioner by permitting 
Sergeant Matthew Scott Adams to testify following a key complaining 
witness and not having been excluded from the courtroom. 

Error 7) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas 
Corpus based on the fact that the petitioner is a pro se, litigant which 
does not know the law, nor the process 0 law and needs the expertise 
of an experienced and competent attorney/counsel to define the errors 
of court this in regards to Ineffective Assistance of Direct Appeal 
Counsel. 
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STATEMENT OF CASE 


The petitioner was indicted On May 20,2010, by a grand jury on (4) Four Counts. 

Counts (1-2) One through Two Sexual assault in the first degree, and Counts (3-4) Three 

Through Four, Sexual abuse in the first degree. See Appendix P.P. 1-3. 

On January 10, 2011, the petitioner was indicted by a grand jury on (18) Eighteen 

Counts. Counts (1-4) One through Four Sexual assault in the first degree, Counts (5-9) Five 

through Nine Sexual abuse in the first degree, and Counts (10-18) Ten through Eighteen 

Sexual abuse by a person in the position of trust to a child. See Appendix P.P. 4-16. 

On August 5,2011, the petitioner was convicted of (18) Eighteen Counts. Counts 

(1-4) One through Four Sexual assault in the first degree, Counts (5-9) Five through Nine 

Sexual abuse in the first degree, and Counts (10-18) Ten through Eighteen Sexual abuse 

by a person in the position of trust to a child. 

On October 21, 2011, the petitioner was sentenced to (215-705) Two Hundred 

Fifteen to Seven Hundred Five years in the West Virginia Penitentiary for Men, with (50) 

Fifty Years Supervised release. See Appendix P.P. 17-20. 

Thereafter, the petitioner by court appointed counsel filed in a timely manner a direct 

appeal in the West Virginia Supreme Courts of Appeals. Subsequently, said petition was 

affirmed. 

Petitioner then on July 17, 2013, in a timely manner filed a Writ of Habeas Corpus 

and on February 13, 2015, Counsel for Petitioner flied a Certificate of No Merit, and on May 

21,2015, the Honorable James P. Mazzone, dismissed said petition. See Appendix P.P. 

21-23. 

Petitioner therefore appeals the following: 

SUMMARY ARGUMENT 

Petitioner argues that he is a pro se, litigant with no knowledge of the law nor 

the process of law, however, he has legitimate claims that need to be adjudged in the lower 

Page 2 of 35 



courts before going forward to the Federal Courts. In all the court systems, a certain amount 

of leniency is afforded to the pro se litigant. It appears that the Circuit Courts take the 

"easy" way out by using the loophole in the Habeas Corpus Statue which declares that a 

judge may dismiss the claims if there seems to be a mere recitation of claims. Although this 

is convenient for a judge to instantly dismiss a Writ of Habeas Corpus, it is not justice and 

is a violation of the Due Process Clauses of the United states Constitution. 

Therefore, the petitioner in a timely manner filed a pro se motion for a Writ of Habeas 

Corpus ad-subjiciendum with a motion for appointment of counsel, and a motion to hold an 

Omnibus/Evidentiary hearing. 

On May 21,2015, said petition for a Writ of Habeas Corpus was denied by the Circuit 

Court of Ohio County, based upon the court appointed counsel's Certificate of No Merit 

without holding an Omnibus/Evidentiary hearing to permit petitioner to develop the pro se 

grounds asserted in his initial Writ of Habeas Corpus. Nor, did the Circuit Court of Ohio 

County, issue a findings of fact and conclusions of law granting him relieffrom his conviction 

and sentences under West Virginia Code § 53-4A-7(c). 

The pertinent, and true facts of petitioner's criminal case, while extremely 

unfortunate, are not complicated, or critical, to the issues in this proceeding. Moreover, 

petitioner asserts the circuit court abused its discretion and erred rn dismissing his Habeas 

Corpus petition without holding an omnibus/evidentiary hearing, nor issuing findings of fact 

and conclusions of law. 

In summary, the petitioner's pro se Habeas Corpus petition initially and specifically 

alleged on January 10, 2011, the petitioner was indicted by a grand jury on (18) Eighteen 

Counts. Counts (1-4) One through Four Sexual assault in the first degree, Counts (5-9) Five 

through Nine Sexual abuse in the first degree, and Counts (10-18) Ten through Eighteen 

Sexual abuse by a person in the position of trust to a child. 

Therefore, petitioner states the foregoing grounds and allegations are sufficient to 

entitle him to a hearing on the claims of ineffective assistance of Trial and Appellate 
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Counsel. After, all this court held in State ex reI. Watson v. Hill, 200 W.Va. 201, 204, 488 

S.E.2d 476,479, (1997), in directing the Circuit Court to hold a hearing on a Habeas of 

petitioners's ineffective assistance of counsel claim, this court acknowledged a judge who 

presided at trial is sufficiently familiar with the underlying proceedings to determine most 

habeas issues without a hearing. Wherefore, petitioner maintains that the circuit court 

abused its discretion in not holding a hearing on his ineffective assistance of counsel claims 

to allow petitioner to an amended habeas petition. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to R.A.P 18(a)(4), petitioner feels the facts and legal arguments are 

adequately presented within the brief and record on appeal, and the decisional process 

would not be significantly aided by oral argument. 

STANDARD OF REVIEW 

In this case, this court is charged with reviewing the Circuit Court's Denial of the 

Petitioner's - Petition for Appeal of Habeas Corpus. In performing this task the standard of 

review is: 

"[i]n reviewing challenges to the findings and conclusions of the circuit court in a 

habeas corpus action, we apply a three-prong standard of review. We review the final order 

and the ultimate disposition under an abuse ofdiscretion standard; the underlying factual 

findings under a clearly erroneous standard; and questions of law are subject to a de 

novo review. Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771(2006); In 

reviewing a circuit court's ruling on claims of ineffective assistance of counsel, this court has 

held: 

An ineffective assistance of counsel claim presents a mixed question of law and fact; 

we review the circuit court's findings of historical fact of clear error and its legal conclusions 

de novo. This means that we review the ultimate claim of ineffective assistance of counsel 
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de novo and the circuit court's findings of underlying predicate facts more deferentially. Syl. 

Pt. 1, State v. Warden, 207 W.Va. 11,528 S.E. 2d 207 (1999). These standards guide us 

in considering the issues raised by the appellant." State ex reI.. Kitchen v. Painter, 2010 

W.Va. LEXIS 63 (2010), Supreme Court No. 34713 (June2010). 

ARGUMENTS 

1) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on court-appointed counsel's filing of a Certificate of No Merit. 

Petitioner avers that counsel for petitioner then filed a Certificate of No Merit, stating 

that the petitioner's Writ of Habeas Corpus, had no merit. This without consulting with the 

petitioner to go over the "Losh List".. 

in this particular case wherein court-appointed counsel Mr. Panepinto filed a 

Certificate of No Merit without consulting with petitioner to discuss the case, and without 

amending the petition for Habeas Corpus contained in the case file prepared by petitioner. 

The action taken by Mr. Panepinto without petitioner's knowledge, consent or wavier that 

compelled the circuit court to summarily dismiss this case from the docket. 

Petitioner will later in this brief show that there is merit to the Writ of Habeas Corpus 

and that counsel failed to consult with the petitioner and go over the "Losh List" with 

petitioner to be able to justify if there was or was not merit to this case. 

In orderforthe petitioner to carry his claims to the Federal Courts system, his claims 

must be adjudged and fully adjudicated in the lower courts. It was the circuit courts order 

to deny the petitioners's Writ of Habeas Corpus, after, court appointed habeas counsel filed 

a[n] Anders's Brief Certificate of No Merit stating there was no merit to the case. See 

Appendix P.P. 24-25. 

Now, petitioner contends W.Va. Code § 53-4A-1(b) (2010), and the principles 

articulated in Losh v. McKenzie, 166 W.Va. 762; 277 S.E. 2d 606 (1981), (Neely, J,.) Held 

that "every person convicted of a crime shall have ...... one omnibus/evidentiary post 
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conviction hearing at which he/she may present any collateral issues which have not been 

previously fully and fairly litigated." 

The petitioner also claims there are exceptions to the mandate rule as explained in 

United States v. Aramony, 166 F. 3d 655, at 661 (4!h Cir. 1988); and even through the 

mandate of an appellate court "not contemplate resurrecting an issue on remand, the trial 

court may still posses some limited discretion to reopen the issue in special situations." Bell, 

988 F.2d at 250-51. These circumstances are as follows:( 1) a "showing that controlling legal 

authority has changed dramatically; (2) that significant new evidence, not earlier obtainable 

in exercise of due diligence has come to light; or (3) that a blatant error in the prior decision 

will , if not corrected, result in a serious injustice." Id, At 251; accord Sejman v. Warner

lambert Co., 845 F.2d 66, (4!h Cir. 1988). 

This court also previously ruled that, in habeas proceedings"the burden of proof rests 

on the petitioner to rebut the presumption that he intelligently and knowingly waives any 

contention and/or ground for relief which he could have advanced upon direct appeal,"and 

that "the circuit court is obligated at some point to afford him a[n] opportunity to offer proof 

to meet[this] burden." Losh v. McKenzie, 166 W.Va. 762; 277 S.E.2d606 (1981), citing, 

Ford v. Coiner, 156 W.Va. 362,196 S.E2d 91 (1972). 

Therefore, how can any pro se petitioner afforded himself of herself the opportunity 

in a state court forum to offer proof to meet the foregoing burden established by this court 

if the circuit courts have sole discretion to summarily dismiss a pro se habeas petition 

without appointing counsel to investigate the case and to file an amended habeas petition 

to compel the circuit court to hold an omnibus/evidentiary hearing to permit counsel to 

develop the grounds asserted on the record applying for post-conviction relief a conviction 

and sentence on petitioner's behalf under W.va. Code § 53-4A-1 et seq. 

Actually this court observed that, "[t]he word 'waived' is susceptible to numerous 

meanings and in the context of a post-conviction proceedings it is important to distinguish 

whether we are referring to a knowing and intelligent forbearance from the assertion of 
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known rights or whether we are referring to an artificial procedural rule concerning the 

finality of judgements." Losh, 166 W.Va. at 765, 277 S.E.2d At 609. 

In answering the question it posted in the paragraph above, his court concluded that 

''the Legislature clearly intended that the concept of wavier was not interpreted in a strict, 

artificial, procedural sense. The Legislature selected the phase "intelligently and knowingly," 

language borrowed from the federal constitutional law." Id, at 765-66,609, 10, citing, Fay 

v. Noia, 372 U.S. 391 (1963), (interpreting waived as requiring that the doctrine be involved 
I 

only when a defendant deliberately by-passes an opportunity to assert a right or voluntary 

relinquishes it)." 

Wherefore, the same consideration to the concept of waiver should be given in a 

case when a petitioner by pro se or via court-appointed counsel in a direct appeal, a habeas 

petition, and a final habeas fail to include all the valid assignment of errors and/or grounds 

in a direct petition for appeal or post-conviction habeas petition is afforded in the case of 

an appeal of a circuit court criminal conviction. In these cases, a crimin~1 defendant or 

incarcerated petitioner is denied the constitutional right to a fair hearing, by depriving the 

state's low and high tribunals of the opportunity to consider the full range of the petitioner's 

meritorious assignment of errors, habeas grounds and arguments via the direct petition for 

appeal, habeas corpus petition, and final appeal. Thus, a deprivation of the habeas 

petitioner's rights occurs in such a case, where the failure to advance a ground for relief in 

the initial pro se and/or amended habeas petition, or to properly appeal the circuit court's 

denial of a habeas petition, arises solely as the result of a decision by a pro se petitioner 

of his or her court-appointed counsel, without being knowingly and intelligent waived by 

petitioner. 

In further support of the petitioner's issue he avers that this court insisted that the 

interest in permitting an incarcerated petitioner the opportunity to present all available 

grounds for relief in post-conviction habeas proceedings should outweigh considerations 

of the strict application of procedural rules. Lash, 166 W.Va. at 766,277 S.E.2d At 610 
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("Rules of finality which prevent consideration of the merits ofa post-conviction claim should 

be applied with caution."). 

As such, the petitioner implores this court to opine the rational in Turner may 

carry over in habeas corpus collateral proceedings in the circuit court to prevent counsel for 

a petitioner from filing a Certificate of No Merit without first consulting with an incarcerated 

petitioner to obtain a wavier, or to compel counsel to file the amended habeas petition for 

the circuit court to decide whether or not it has merit. In doing so this will protect a 

petitioner's rights to due process and equal protection under the federal and state court 

forum on the merits. Besides this it may result in finality in a deluge of cases to prevent I 

convicted incarcerated petitioner's from filing frivolous petitions for a writ of habeas corpus 

in the state's low and high tribunals. 

As such the petitioner asserts that the state cannot claim for the sake of argument 

in its response that it objects to him re-raising previous assignment of errors or additional 

grounds because their deemed waived or res judicata attaches thereto. As is demonstrated 

herein, the circuit court will be precluded from considering all the cognizable grounds 

against petitioner's wishes. Thus, he would be likely to prevail on grounds re-raised in a 

properly presented amended habeas petition if the circuit court is instructed again via 

remand by this court to appoint habeas counsel to fully investigate his case, to file the 

amended habeas petition to compel the state to file a response, and for the circuit court to 

finally hold an omnibus/evidentiary hearing to permit petitioner to develop all the cognizable 

grounds applying for state post-conviction relief. 

See also, Sherrod v. Ballard, SCAWV No.13-1141 & 14-0232 (September 19, 2014); 

State ex rei. Watson v. Hill, 200 W.Va. 201, 204, 488 S.E.2d 476,479, (1997); Banks v. 

Trent, 206 W.va. 255, 523 S.E.2d 846 (1999); Dennis v. Waid, 223 W.Va. 590; 678 

S.E.2d 470; (2009); and Losh v. McKenzie, 166 W.Va. 762; 277 S.E.2d 606 (1981). 

2) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on the failure to make a specific findings offact and conclusions of law, 
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regrading the cognizable issues raised in violation of West Virginia Code § 53
4A-7(c). 

This petitioner argues that the lower courts failed to make specific findings of fact and 

conclusions of law regarding the claims raise in his initial Writ of Habeas Corpus Petition. 

In orderforthis petitioner to carry his claims to the Federal Courts system, his claims 

must be adjudged and fully adjudicated in the lower courts. It was that circuit courts order 

to deny this petitioners's Writ of Habeas Corpus, after, court appointed habeas counsel filed 

a[n] Anders's Brief Certificate of No Merit stating there was no merit to the case. See 

Appendix P.P. 24-25. 

The succinct statement as to why this court should review the issue is based 

upon the fact the p~ti6ne;;~vided the circuit court with variable grounds in his initial pro 

se habeas petition with adequate supporting facts in compliance with West Virginia Code 

§ 54-4A-1 et seq., and the Rules Governing Post-Conviction Habeas Corpus Proceedings, 

Rule 4 (c); it states to issue a findings of facts and conclusions of law. 

" West Virginia Code § 53-4A-7(c)(1994); requires a circuit court denying or 

granting relief in a habeas corpus proceeding to make specific findings of fact and 

conclusions of law relating to each contention advanced by the petitioner, and to 

state the grounds upon which the matter was determined." 

In as much, The circuit court abused its discretion when it granted court-appointed 

counsel's certificate of no merit resulting in an "ORDER" summarily dismissing petitioner's 

Writ of Habeas Corpus on May 21, 2015. 

This petitioner argues that this court recognized "In most circumstances the failure 

to make specific findings of fact and conclusions of law regarding an issues raised in his 

habeas proceedings, necessitates a remand." Dennis v. Division ofcorr. , 678 S.E.2d 470, 

2009 W.Va. Lexis 24 (2009). The Dennis opinion is a text book common law decision to 

remind all circuit court judges in habeas corpus proceedings to provide specific findings of 

fact and conclusions of law in a comprehensive order properly address the cognizable 

Page 9 of 35 



grounds raised in the petition for writ of habeas corpus. Also see, Watson v. Hill, 200 

W.Va.201, 488 S.E.2d 476 (W.Va.1997), wherein this court examined West Virginia Code 

§ 53-4A-7(c), and concluded in Syl. Pt. 1, that: West Virginia Code § 53-4A-7(c)(1994); 

requires a circuit court denying or granting relief in a habeas corpus proceeding to make 

specific findings of fact and conclusions of law relating to each contention advanced by this 

petitioner, and to state the grounds upon which the matter was determined. Also after 

reviewing the findings of fact and conclusions of law articulated by the circuit court in State 

ex rei .. Watson, this court held that the circuit court's rational was legally insufficient. See 

also, Banks v. Trent, 206 W.Va. 255,523 S.E.2d 846 (1999); and Markley v. Coleman, 

215 W.Va. 729,601 S.E.2d 49 (2004). 

In the case at hand, the circuit court did not make any findings of fact and 

conclusions of law and failed to address each and every contention raised in the habeas 

petition. In fact, the circuit court failed to hold an omnibus/evidentiary hearing, in compliance 

with this court's holding in Gray v. Ballard, SCAWV Case No. 35723 (Remanded) 

November 9,2010, and in the spirit ofWest Virginia Code § 53-4A-7(c); therefore the circuit 

court clearly abused its discretion in granting counsel's Certificate of No Merit. See, 

Shamblin v. Hey, 163 W.Va.369, 399, 256 S.E.2d 435, 437 (1979). 

However, in determining whether a habeas petition and accompanying documents 

indicate that this petitioner is entitled to relief, the reviewing court must evaluate the request 

in a manner consistent with legislative design for post-conviction habeas corpus relief. 

Gibson v. Dale, 173 W.Va. 681, 689, 319 S.E.2d 806, 814 (1984). 

As the court enunciated in Syl. Pt. 2, Of State ex rei .. Burgett v. Oakey, 155 W.Va. 

276, 184 S.E.2d 318 (1971), the court indicated that ''the intent of the Post-Conviction 

Habeas Corpus Act, West Virginia Code § 53-4A-1, et seq., as amended, was to liberalize, 

rather than restrict, the exercise of the writ of habeas corpus in criminal cases. Adams v. 

Circuit Court of Randolf County, 173 W.Va. 448, 317 S.E.2d 808 (1980). 

As expressed by the Untied States Supreme Court, "where specific allegations 
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before the court show reason to believe that this petitioner may, if the facts are fully 

developed, be able to demonstrate that he is confined illegally and is therefore entitled to 

relief, it is the legal duty of the court to provide the necessary facilities and procedures for 
" 

an adequate inquiry." Harris v. Nelson, 394 U.S. 286, 300, 22 LED.2d 281,89 S.Ct. 1082 

(1969). 

In conclusion, when the Circuit Court summarily dismissed petitioner's habeas 

petition it failed to enter a comprehensive order of findings of fact and conclusions of law 

in violation of West Virginia Code § 53-4A-7(c). This, however, permits this court to remand 

the case back like it did in Dennis, Watson, and most recently Lee, and Sherrod for a 

omnibus/evidentiary hearing on the merits of the habeas grounds (Le., ineffective 

assistance of triall counsel) that the circuit court failed to adjudicate under West Virginia 

Code § 53-4A-7(c) and Rule 9 of the Rules Governing Post-Conviction Habeas Corpus 

Proceedings in West Virginia. 

3) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on Ineffective Assistance of Trial Counsel. 

A) 	 Trail Counsels' failed to object to consecutive sentencing on Double Jeopardy 

"carbon copy" counts in the indictment. 

Counts (1-4) One through Four charge identical: 

"Between the date of February 27,2008, and April 29, 2008, in Ohio County, West 

Virginia, Jack R. Watts, committed the felony offense of Sexual Assault in the First Degree" 

in that Jack R. Watts, date of Brith May 20,1974, being (14) Fourteen years or more, did 

intentionally, unlawfully and feloniously engage in Sexual intercourse with Z.T., whose name 

known to the grand jury and birthday is September 23, 1999, who was at the time (12) 

Twelve years old, and to whom he was not married, to writ: by Jack R. Watts at a residence 

in Ohio County West Virginia, this act occurring at the same time and place as charged in 

counts (10-13) Ten though Thirteen. Of the indictment, but being different than all others 
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charged herein, being against the peace and dignity of the state in violation of West Virginia 

Code § 61-80-2(a)." 

Counts (5-9) Five through Nine charge identical: 

"Between the date of February 27,2008, and April 29, 2008, in Ohio County, 

West Virginia, Jack R. Watts, committed the felony offense of Sexual Abuse in the First 

Degree" in that Jack R. Watts, date of Brith May 20, 1974, being (14) Fourteen years or 

more, did intentionally, unlawfully and feloniously engage in Sexual intercourse with Z.T., 

whose name known to the grand jury and birthday is September 23, 1999, who was at the 

time (12) Twelve years old, and to whom he was not married, to writ: by Jack R. Watts at 

a residence in Ohio County West Virginia, this act occurring at the same time and place as 

charged in counts (14-18) Fourteen though Eighteen. Ofthe indictment, but being different 

than all others charged herein, being against the peace and dignity of the state in violation 

of West Virginia Code § 61-80-2(a}." 

Counts (10-13) Ten though Thirteen charge identical: 

"Between the date of February 27,2008, and April 29, 2008, in Ohio County, West 

Virginia, Jack R. Watts, committed the felony offense of Sexual Abuse by a person in the 

position of trust to a child" in that Jack R. Watts, date of Brith May 20,,1974, being (14) 

Fourteen years or more, did intentionally, unlawfully and feloniously engage in Sexual 

intercourse with Z.T., whose name known to the grand jury and birthday is September 23, 

1999, who was at the time (12) Twelve years old, and to whom he was not married, to writ: 

by Jack R. Watts at a residence in Ohio County West Virginia, this act occurring at the 

same time and place as charged in counts (1-4) One through Four. Of the indictment, but 

being different than all others charged herein, being against the peace and dignity of the 

state in violation of West Virginia Code § 61-80-2(a}." 

Double Jeopardy principles under the (5th) Fifth Amendment provide that the 

distinction between similar crimes is there must be a difference in the evidence necessary 

to establish each of the particular crimes. Blockbuger v. Untied States, 284 U.S.299, 76 
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L.Ed 2d 306 (1932); State v. Zaccagnini, 308 S.E. 2d 131 (W.Va. 1983); State v. Trial, 

328 S.E. 2d 671 (W.Va. 1985); and Dilworth v. Markle, Civil Action.: 1 :08 cv 200; 2009 

U.S. LEXIS 124974. Whether a series of acts are separate offenses or only one offense 

often depends on whether the evidence discloses one general intent and one count 

contains information that another count does not. 

Syl. Pt. 2, of State v. Davis, 376 S.E. 2d 563 (1988) reads as follows: 

"Double Jeopardy prohibits multiple punishments for the same offense, therefore 

under our Criminal Sexual Conduct Statute, West Virginia Code § 61-8B-1 et seg a single 

act cannot result in multiple Criminal Convictions. 

In Dilworth v. Markle: 

The petitioner in this case avers that the indictment concerning charges under West 

Virginia Codes, are in derogation of citizens protections personified in the required "Notice" 

provisions of the substance Due Process, Equal protection, and Double Jeopardy Clauses 

in the West Virginia Constitution, Article III, § 4,5, and 10, and the United States 

Constitution, Amendment 5, and 14. Wherefore, as such, this petitioner's resulting 

convictions and sentences are operationally void, voidable and null as a matter of 

Constitutional Law and the Court's intervention is warranted. 

The multiple and identical counts in this petitioner's indictment which charge in 

"carbon copy" fashion, fail to provide adequate information to prepare, lack of specific 

dates as to any occurrence, failure of the counts of the "Same Transaction and Same 

Offense" test under Blockbuger, failure to charge a crime punishable under both State and 

Federal Statutes. Each Count fails to differentiate and make specific identifiable individual 

charged acts of conduct as to provide legal and adequate "Notice" as mandated by the 

Due Process Clause and fails to provide Equal Protection of Law obligatory and mandated 

in the West Virginia Constitution, Article III, § 4,5, and 10, and the United States 

Constitution, Amendment 5, and 14. This is a fundamental bedrock principle of law. 

Moreover, this method of copying identical charges, too, violates the Double Jeopardy 

Page 13 of 35 



Clause because it makes it impossible to the defense of autrefois acquit or convict as 

mandated by the West Virginia Constitution, Article III, § 4,5, and 10, and the United States 

Constitution, Amendment 5, and 14. 

The United States Supreme Court ofAppeals determined that an allegation involving 

the sufficiency of an indictment requires the reviewing Court to query: 

(A) 	 "Did the indictment contain the elements of the offense intended to be 

charged and adequately apprise the defendant of what he be prepared to 

meet [Notice]; and 

(B) 	 If any other proceedings are brought against him for similar offense, will the 

record. show clearly to what he may plead former acquittal of conviction 

[autrefois acquit or convic~." 

Russell v. United States, 369 U.S. 479,763-64, S.Ct. 1038,8 L. Ed. 2d 240 (1942) 

(REVISED); applied, State v. Miller, 197 W.Va. 588, 476 S.E. 2d 535, 546 (1996); State 

v. Marci, 199 W.Va. 696, 487 S.E.2d 891 (1996); and United States v. Daniels, 973, F. 

2d 272, 274 (4th Cir. 1992). 

From, this two prong requirement was born a (3) three part test as : "a valid 

indictment must include: (1) The essential elements of the offense charged (herein called 

the "essential elements test");" (2) it must contain allegations of each element of the offense 

charged, so that the defendant is given fair notice of the charge that he must defend 

against; and (3) a description complete enough to enable a future defense of proper 

jeopardy (Double Jeopardy)." United States v. DeBrow, 346 U.S. 374, 377-78, 74 S.Ct. 

113,98 L.Ed. 704 (1953) (REVISED); applied, in relevant part, Cochran v. United States, 

157 U.S. 286, 290 15 S.Ct. 628, 39 L.Ed. 704 (1895). 

It is clear that indictments, as a whole, must provide essential parts of information 

to become a valid indictment within the parameters of the Constitutions. West Virginia 

recognizes these principle. See State v. Satterfiled, 182 W.Va. 365, 387 S.Ed 2d 832 

(1989) (REVISED and REMANDED); State v. Knight, 168 W.Va. 129,282 S.Ed 2d 623 
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(1981); State v. Parks, 161 W.va. 300, 180 S.Ed 2d 187, 188 (1953) (WRIT GRANTED); 

State v. Legg, 218 W.Va. 519, 628 S.Ed 2d 281, 285 (2005); Fourth Circuit cares are 

consistent: Untied States v. Previtti, 644 F. 2d 318 (4th Cir. 1981); United States v. 

Altomare, 625 F. 2d 5,6 at n.1 (4th Cir. 1980); and United States v. Diamond, 561 F.2d 

557 (4th Cir. 1977) .. 

More recently, at the United States District Court, Northern District of West Virginia, 

in Dilworth v. Markle, by Petition for Writ of Habeas Corpus, this petitioner was charged 

with (10) Ten identical counts that were committed: " on the __ day of __, 2011," for 

violations of West Virginia Code § 61-80-5, the Magistrate Judge, Honorable James E. 

Siebert, made a Report and Recommendation that counts (2-10) Two through Ten be 

dismissed because they failed to give adequate "Notice" as required by Due Process and 

there was a question as to the counts violating Double Jeopardy. See Dilworth v. Markle, 

Civil Action.: 1 :08 cv 200; 2009 U.S. LEXIS 124974. This is exactly as indicated in the same 

case. None of the counts in this petitioner's indictment satisfied the elements or same 

transaction test and all of the counts of the indictment read "on the day of __, 

(whatever year)," as they did in the Dilworth case. The counts also read identically in each 

group which raises a Double Jeopardy claim. 

The essential facts of the Valentine case are that the defendant was prosecuted, 

tried and convicted for sexual abuse of his (8) Eight-year old stepdaughter. The grand jury 

issued a (40) forty-count ind ictment, charging the defendant with (20) Twenty counts of child 

rape and (20) Twenty counts of felonious sexual penetration of a minor. Each rape count 

alleged that the defendant "unlawfully engaged in sexual conduct with his [stepdaughter] 

not his spouse by purposefully compelling her to submit by the use of force or threat of 

force, [the stepdaughter] being underthe age of(13) Thirteen years old. To-writ: d.o.b. 11

18-87." No further information was included to differentiate one count from the another. In 

addition, each felonious sexual penetration count was identical, alleging that the defendant 

"unlawfully without privilege to do so inserted a part of the body, an instrument, apparatus 
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or other object to-writ: finger, into the vaginal or anal cavity of another, to-writ: d.o.b 11-18

87, by purposely compelling her to submit by force to threat of force." At trial, the only 

witness to testify as to the number of assaults committed by the defendant was the victim, 

herself. She testified that the defendant forced her to perform fellatio in the family living 

room on "about twenty" occasions, and that he digitally penetrated her vagina in the family 

living room on "about fifteen" occasions. The child also testified generally as to other 

incidents which occurred in her bedroom, in her siblings' bedroom, and in her mother and 

defendant's bedroom. Finally, she testified that the defendant achieved anal penetration 

with his penis on "about ten" occasions. The jury returned a verdict convicting the defendant 

of all (40) Forty counts. Valentine at 631. 

In rendering its decision, the (6th) Sixth Circuit stated that the United States Supreme 

Court has established the criteria by which the sufficiently of an indictment is to be 

measured which are: whether the indictment "contains the elements ofthe offense intended 

to be charged, and sufficiently apprises the defendant of what he must be prepared to 

meet." and "in case any other proceedings are taken against him for a similar offenses 

whether the record shows with Oaccuracy to what extent he may plead a former acquittal 

or conviction." Russell v. United States, 369 U.S. 479, 763-64, S.Ct. 1038, 8 L. Ed. 2d 240 

(1942). Therefore, an indictment is only sufficient if it "(1) contains the elements of the 

charged offense, (2) gives the defendant adequate notice of the charges, and (3) protects 

against Double Jeopardy." Valentine at 631. Furthermore. "[w]hile the federal right to a 

grand jury indictment had never been found to be incorporated against the states, courts 

have found that the Due Process rights enunciated in Russell are required not only in 

federal indictments but also in State Criminal charges. Id. (Citations Omitted). 

The Court then noted that while the indictment complied with the .first prong of 

Russell by adequately setting out the elements of the charged offense. 'The multiple, 

undifferentiated charges in the indictment violated [the defendant's] rights to notice and his 

right to be protected from Double Jeopardy." Id. At 632. 
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Just as in Valentine, the indictment and evidence at trial in the instant case failed 

to advise this petitioner of what occurrences formed the basis of the criminal charges he 

faced. This petitioner, like Valentine, "was prosecuted for a generic pattern of abuse rather 

than [(1 O)ten] separate abusive incidents. States have the authority to enact criminal statues 

regarding a "pattern" or "continuing course" of abuse. They do not have the power to 

prosecute one for a pattern of abuse through simply charging a defendant with the same 

basic offense many times over." Valentine at 634. The Due Process problems in this 

petitioner's indictment might have been corrected had the prosecution delineated the factual 

basis for the (1 0) Ten different, incidents either before or during trial. However, because the 

prosecution did not differenate, this petitioner had legal and actual notice that he must 

defend against D.H.'s allegations of sexual abuse over a (1) One year period, but he was 

given no notice of the multiple incidents for which he was tried and convicted. Therefore, 

this petitioner could only successfully defend against some of the charges by effectively 

defending against all the charges. 

In addition, "[d]ue process also requires that criminal charges provide criminal 

defendants with the ability to protect themselves from double jeopardy." Valentine at 636. 

Again, as in Valentine the indictment in this case presents two double jeopardy issues. 

First, there is sufficient specificity in the indictment or in trial record to permit this petitioner 

to plead convictions as a barto future prosecutions. Second, the carbon-copy counts of the 

indictment introduce the distinct possibility that this petitioner was subject to double 

jeopardy at his trial by being punished multiple times for what may have been the same 

offense. 

The undersigned stress, as did the opinion in Valentine, thatthe Constitutional error 

in this case is not tied to the generic language of the indictment, but to the fact that there 

was no differentiation among the counts. Numerous counts have recognized that the 

difficulties presented by child sexual abuse cases require considerable latitude in the 

drafting of criminal charges. "The prosecutors in this case, however, abused this wide 
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latitude by piling on multiple identical counts. Numerous charges cannot be made out 

through estimation or inference. Instead, if prosecutors seek multiple charges against a 

defendant, they must link those multiple charges to multiple identifiable offenses." Valentine 

at 637. 

However, the deficient charging by the prosecution and its failure to elicit testimony 

from which the jury could reasonably identify (1 0) Ten separate instances of sexual abuse 

by this petitioner, does not negate the guilty verdict of count (1) One. "The jury heard the 

witnesses, evaluate the evidence, and obviously was convinced ofthis petitioner's guilt. Had 

this case been tried on (1) One count, the conviction would stand. Therefore, any 

constitutional error to the other (9) Nine counts should not render invalid (the first count)." 

Valentine at 637 citing Brecht v. Abrahamson, 507 U.S. 619, 623, 113 S. Ct. 1710, 123 

L.Ed. 2d 353 (1993) (finding that when federal courts collaterally review convictions, trial 

errors are harmless unless they "had a substantial and injurious effect of influence in 

determining the jury's verdict)." again, as in Valentine, "[t]he constitutional errors in this 

case lie in the multiple identical counts rather than the generic statutory language of the 

charges .... " Valentine at 637. This petitioner has made no attempt to show that the 

identical language ofthe counts made an impact ofthe jury's consideration of count (1) On. 

Therefore, issuance of an unconditional writ of habeas corpus would be inappropriate. 

Accordingly, the undersigned recommends only that writ be granted asto counts (2-10) Two 

through Ten, of the indictment, and his conviction on those grounds be vacated. 

B) 	 Trail Counsels' failed to move to have child complaining witness independently 
examined by a psychologist and psychiatrist to rule out, outside and coercive 
influences by the police, prosecution, and a family member, and to establish 
whether false memory implantation existed. 

The two complaining witnesses were interviewed without any recording in a grossly 

excessive amount of meetings at the Sexual Assault Help Center, at the Harmony House 

and by the Prosecutor. On one admitted occasion West Virginia State Police Sergeant 

Matthew Scott Adams admitted to taking an authoritarian part in one interview and while in 
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uniform. See Appendix P.P.26. Linda Reeves admits she conducted almost all of the 

interviews with few recorded and only two video taped containing Sergeant Adams present. 

What actually occurred at the non-recorded interviews has not been disclosed, yet, one 

question arises-was there false implantation? It was not until Z.T. had been interviewed four 

times alone that he stated any abuse. At that, Z.T. told Ms. Reeves that oral sex had taken 

place but denied same to Sergeant Adams. H.T. also, told Sergeant Adams that he did not 

see any of the abuse, yet, told Ms. Reeves that he had. Conflicting or false memory 

implantation. Either way, an independent examination was not call for by counsel when 

petitioner had ask this be done. 

If a child witness sincerely believes that the suggestive Sexual Abuse actually 

occurred, cross-examination of that child witness may not effectively test the reliability of the 

child's recollection. Creseay, 137 N.H. at 410,628 A. 2d at 701. The record is replete with 

inconsistences about the alleged abuse. 

The Court in Stacey held that when a child's capacity to testify that she was the 

victim of a Sexual Abuse or Neglect isin question, the court should appoint a neutral child 

psychologist or psychiatrist t conduct a transcribed or otherwise recorded interview. See 

State v. Stacey, 179 W.Va. 686, 371 S.E. 2d 614 (1988). 

Counsel should have moved the court under State v. Crabtree, 198 W.Va. 620, 582 

S.E. 2d 605 (1996), for his request for an independent scientific examination ofthe relevant 

evidence and set out the circumstances of the proposed analysis, and the experts 

qualifications and background. 

The Supreme Court held that Rule 16 of the Rules of Criminal Procedure provides 

the defense the right to perform an independent scientific examination of evidence 

previously tested by the state supra at 617. 

The original court decision regarding the right to an independent examination was 

based in Bradyv. Marvland, 373 U.S. 83, S.Ct.1194, 10 L:.Ed. 2d 215 (1963). See also 

State v. Smith, 156 W.Va. 385, 193 S.E. 2d550 (1972), and in State v. Meardle, 156 
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W.Va. 409, 1945.E. 2d 174(1993). AtSyl. Pt. 3, the West Virginia Supreme Court held that 

a defendant has a right to conduct scientific tests of evidence that will support a theory of 

the defense. The same decision was reached in State v. Harr, 156 W.Va. 492,194 S.E. 

2d 652 at 656 (1973), and State v. Adkins, 167 W.Va. 280 S.E. 2d 293 at 296-297 (1981); 

and State v. Baker, 169 W.Va. 620, 289 S.E. 2d 207 at 210 (19820. 

The federal system also extends a right to a defendant to matters that are the proper 

subject of scientific examination. United States v. Ball, 163 U.S. 662, 41 L.ed. 2d 300,16 

S.Ct 1192 (1896). 

The state in this case put Linda Reeves on the stand to testify as to what was told 

to her in therapy sessions with Z.T. and H.T., Ms. Reeves was never certified as an expert. 

The testimony, through conflicting, was taken at face value even with an obvious undertone 

of coercion. 

The traditional analysis has been framed in terms of competency examinations. Th 

same logic, however, provides some guidance in terms of the analysis of a need for a 

psychologistal examination to determine whether or not the influences of the investigation 

have contaminated the memory process to explorer the existence of exculpatory evidence. 

The State ofWest Virginia has recognized that challengers to the testimony of a (14) 

Fourteen year old complaining witness may be made on the basis of psychologist problems 

and influences. See State v. McPherson, 179 W.Va. 612, 371 S.E. 2d 333 at 339 (1988). 

At common law in West Virginia, a child witness under the age of (14) Fourteen has 

presumed to be incompetent an a witness over (14) Fourteen was presumed competent. 

The presumption should be constructed as requiring an inquiry into competency rather than 

as a traditional presumption. State v. Wilson, 157 W.Va. 136,207 S.E. 2d 174 (1974); and 

State v. Butcher, 156 W.Va. 522,270 S.E. 2d 156 (1980). 

An in camera hearing was required in State v. Daggett, 167 W.Va. 411,280 S.E. 

2d 545 (1981); And State v. Carter, 168 W.Va. 90, 282 S.E. 2d 277 at 281 (1981), and the 

Daggett court relied upon an in camera hearing with extensive direct and cross-examination 
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regrading intelligence, understanding oftruthfulness lying, understanding ofthe obligations 

of an oath, age, intelligence, capacity and more accountability. Daggett, supra at 554. The 

Crater, supra at 281, with the acceptance of Sexual Assault trauma, the Supreme Court 

created a two-edged sword. If the existence of such trauma is probative of a material 

element, then the non-existence of such trauma is probative of the non-existence of 

material element. The ability to develop such evidence should therefore, be available to the 

defense. 

C) 	 Trial Counsel violated Petitioner's (5th) Fifth Amendment Right to Self
Incrimination. 

This petitioner argues that Trial Counsels Justin J. Hershberger, and Justin J. Waiter 

were ineffective in their representation at all stages ofthe trial, and pre-trial process, so that 

their ineffectiveness, so infected the trial as to cause this petitioner the inability to present 

a defense. The errors were so complicated by the many errors caused by both trial 

counsels. Petitioner argues that both trial counsel were ineffective in many ways. 

The Honorable Judge brought it to the attention of both Trial Counsel's and 

prosecuting attorney that they had violated this petitioner's (5th) Fifth Amendment right to 

\ self-incrimination in an order dated July 21, 2011, by stating the following: 

" Information learned through the discovery process of any case can and often 

does serve as the basis for additional or enhanced charges. Additionally, the Court 

notes that defendant neither sought a protective order regarding the disclosure of 

said information, nor did defendant assert his 5th Amendment right against self

incrimination. Defendant could have employed either of these protections in order to 

refrain from disclosing the information which defendant believes resulted in the 

superceding indictment. See Appendix P.P.27-30. 

This petitioner argues he and any defendant has the absolute right to effective 
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assistance of counsel. "In the West Virginia Courts, claims of ineffective assistance of 

counsel are to be governed by the two-prong test established in Strickland v. Washington, 

466 U.S. 669, 104 S.Ct 2052,80 L.Ed.2d 674 (1984): (1) Counsel's performance was 

deficient under an objective standard of reasonableness; and (2) there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceedings would 

have been different." 

"Syl. Pt. 1, State ex rei .. Daniel v. Legursky, 195 W.Va. 314, 316, 465 S.E.2d 416 

(1995); (citing Syl. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995)." Further, "[i]n 

deciding ineffective of assistance claims, a court need to not address both prongs of the 

conjunctive standard Strickland v. Washington, (citing omitted) and State v. Miller, (citing 

omitted), but may dispose of such a claim based solely on a petitioner's failure to meet 

either of the test." "Syl. Pt. 5, Legursky, 195 W.Va. 316." 

"In reviewing counsel's performance, courts must apply an objective standard and 

determine whether, in light of all the circumstances, the identified acts or omissions were 

outside the broad range of professionally competent assistance while at the same time 

refraining from engaging in hindsight or second-guessing of trial counsel's strategic 

decisions. Thus, a reviewing court asks whether a reasonable lawyer would have acted, 

under the circumstances, as defense counsel acted in the case at issue." Syl. Pt. 6, Miller, 

194 W.Va. At 3. 

This petitioner's burden in this regard is heavy, as there is a "strong presumption that 

counsel's conduct falls within the wide range of reasonable professional assistance[.]" 

Miller, 194 W.Va. At 15 (quoting Strickland, 466 U.S. at 689). 

"In otherwords, we always should presume strongly that counsel's performance was 

reasonable and adequate. A defendant seeking to rebut this strong presumption of 

effectiveness bears a difficult burden because constitutional acceptable performance is not 

defined narrowly and encompasses a "Wide Range"." The test of ineffectiveness has little 

or nothing to do with what the best lawyers would have done. Nor, is the test even what 
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most good lawyers would have done. We only ask whether a reasonable lawyer would have 

acted under the circumstances as defense counsel acted in the case at issue. We are not 

interested in whether the adversarial process at the time, in fact, worked adequate." Miller, 

194 W.Va. At 16. 

The fulcrum for any ineffective assistance of counsel claim is the adequacy of 

counsel's investigation, although, there is a strong presumption that counsel's conduct falls 

within the wide range of reasonable professional assistance, and judicial scrutiny of 

counsel's performance must be highly deferential, counsel must at a minimum conduct a 

reasonable investigation enabling him or her to make informed decisions about how best 

to represent criminal clients. Thus, the presumption is simply inappropriate if counsel's 

strategic decisions are made after an inadequate investigation. Syl. Pt. 3, Legursky, 195 

W.Va. 316." 

"Effective trial counsel typically prepares for a criminal defense by asking questions 

such as: (1) what is the objective of the defense? (2) What is the trail strategy to reach that 

objective? (3) How does one implement that strategy?" Miller, 194 W.Va. At 16. 

D) 	 Trial Counsels' failed to object to the illegal Prosecution Practices at the 1st 

grand jury to bring an indictment. 

Upon presentation by the prosecutor before the May 10, 2010, Grand jury to secure 

the indictment. The prosecutor allowed and presented unsown evidence of the criminal 

offenses by bringing up a prior bad act, which influenced the grand jury in reaching a 

decision and this was done without supervised instructions from the court See Appendix 

P.P.31-48. 

See West Virginia Code § 7-4-1 (1976 replacement Vol); Syl. Pt. 2, State ex rei., Miller 

v. Smith, 168 W.Va. 745,285, S.E. 2d 500 (1981). 

Pursuant to Civil Rights § 12.5; District and prosecuting Attorneys § 1 infringement 

by the Prosecutor; Criminal Liability, it States: 
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"A Prosecuting Attorney who, while under the scope if his duties in initiating 

and prosecuting a case, willfully deprives the accused of his Constitutional Rights 

is subject to criminal punishment under § 18 U.S.C.A. 242 which makes it a crime for 

a person, a.cting under color of law, to deprive another of any right protected by the 

Constitution of the laws ofthe United States and is subject to professional discipline 

or disbarment. Imbler v. Pachtman, 424 U.S. 409, 47 L.E. 2d 128,96 S.Ct. 984 (1976)." 

The grand jury received unsworn testimony from the Ohio County Prosecuting 

Attorney and the investigating Officer. This influenced the grand jury in making a decision 

and resulted in the indictment against this petitioner. The indictment therefore was tainted 

and should have been dismissed. Without the first indictment there would not have been 

a second indictment that was enlarged by (14) Fourteen new counts. 

The prosecuting attorney and the investigating officer testified as to the facts that 

influenced the grand jury by those facts that were unsworn. The testimony given had to deal 

with 404(b) and the court did not give supervised instructions for this to happen. Therefore 

the court should have held a 404(b) [McGinnis] hearing and or gave the prosecution 

supervised instructions before the grand jury was to hear such testimony of the evidence 

of a prior bad act. This was an outrageous behavior on both the Ohio County Prosecutor 

and the investigating officer, and this petitioner's right to a fair trial. See Hillard v. United 

States, 121 f. 2d 992 (4th Cir.) Cert. Denied 314 U.S. 627, 62 S.Ct. 111,86 L.Ed 2d 503 

(1941). 

In State v. Pickens, 183 W.Va. 261; 395 S.E. 2d 505 (1990), it states: 

"Prosecuting Attorneys can only appear before the Grand Juryto present 

by sworn witnesses evidence of alleged criminal offenses, and to render court 

supervised instructions, West Virginia Code § 7-4-1 (1976); he is not permitted to 

influence the Grand Jury in reaching a decision, nor can he provide unsworn 

testimonial evidence. A prosecuting attorney who attempts to influence a grand jury 

by means other than the presentation of evidence of the giving of court supervised 
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instructions, exceeds his lawful jurisdiction and usurps the judicial power of the 

Circuit Court and the Grand Jury." 

Prosecutorial Misconduct requires a hearing when it involves potential jurors bias as 

in this case. See Fitzgerald v. Co., 223 W.Va. 615, 929 S.E. 2d 794 (1982). 

The indictment for the May 10,2010, hearing was based upon unsworn testimonial 

evidence and should have been dismissed and this petitioner released for Constitutional 

violations. 

[Dismissal of a[n] indictment is appropriate only "if it is established that violations 

substantially influenced the Grand Jury's decision to indict" or it is established that violations 

substantially to indict was free from substantial influence of such violations. Bank Nova 

Scotia v. United States, 487 U.S. 250 __,108 S.Ct2369, 101 L.Ed. 2d 228, 238 (1938): 

Syl. Pt. 6, State ex reI., Pinson v. Maynard, 181 W.va. 662, 383 S.E. 2d 844, (1989). 

4) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on evidence being with held until the date of the original trial 
contravenes with the West Virginia Rules of Evidence 

This petitioner argues that the Ohio County Assistant Prosecutor violated the "Brady 

Act", by not providing a critical piece of evidence namely the original statements taken by 

the investigating officer. These statements were given by the alleged victim and his 

collaborated witness. These statements were withheld until July 28, 2011, the date of the 

original trial proceedings, 6 (Six) days before the trial on August 3, 2011. This was a 

violation of the West Virginia Rules of Criminal Procedure 16(d)(2).See Appendix P.P.49

51. 

This petitioner argues that there was not enough time from the date that it received 

the statements until the trial to have the statements investigated and examined. This 

violated petitioners right to a fair trial and defense. 

Petitioner avers that this was and would not have been enough time for the defense 

to prepare a defense and or hire an expert to investigate and testify to the fact that the 
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statements had inconsistences in them. This is an extreme violation of this petitioner's due 

process rights. 

In State v. Grimm, 270 S.E.2d 177 W.Va. (1998), it states: 

"Non-disclosure by the prosecution is fatal to its case were such Non-disclosure is 

prejudicial. The appellate standard for determining prejudice involves a two-prong 

analysis:(1) did the non-disclosure surprise the defendant on a material fact, and (2) did it 

hamper the preparation and prosecution of the defendants case. See also, State v. Miller, 

178 W.va.678, 624, 363 S.E.2d 504, 510 (1987); State v. Johnson, 179 W.Va. 619, 371 

S.E.2d 340 (1988); and State v. Bennett, 176 W.Va. 339 S.E.2d 213 (1985). 

In Brady v. Maryland, 373 U.S. 8310 L.Ed.2d 215, 83 S.Ct. 1194 (No,490) (1963). 

In a separate opinion of Mr. Justice White it sates: 

[...] 'The suppression or with holding <*Pg. 2217 by the state of material evidence 

exculpatory to an accused is a violation of due process" without citing the United States 

constitution or the Maryl~nd Constitution which also has a due process clause [ ... .]" 

This evidence did catch the defendant by surprise and as well as did hamper the 

preparations for the defense due to the fact these statements contained evidence that the 

state used to build its case against this petitioner. 

5) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on the Trial Courts failure to conduct a proper and complete voir dire 
which denied this petitioner a jury of his peers free from prejudice and bias in 
derogation of the (6th) Sixth Amendment to the United States Constitution. 

The trial of this petitioner was began on August 3, 2011, and the selection of the jury 

commenced. The right to a criminal defendant to be tried by a jury of his peers is a 

fundamental constitutional guarantee as provided in the (6th) Sixth Amendment to the United 

States Constitution and Article III, §14 of the West Virginia Constitution. Duncan v. 

Louisiana, 391 U.S. 145,88 S.Ct. 1444,20 L.Ed. 2d 491 (1968). 

The West Virginia Constitution Article III, §14 provides that "[t]rials of crimes and 
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misdemeanors, unless herein otherwise provided, shall be by a jury of twelve men." 

Generally, in West Virginia, there are three recognized grounds for challenging the 

jury array: 

A) Corruption or partiality on the part of the jury commissioners who selected the 

jury. 

B) Failure to follow the statutory prerequisite in selecting a petit jury; and 

C) Failure to follow Constitutional prerequisite in selecting a petit jury. 

West Virginia Code § 52-1-5 [1988], provides that certain qualified persons described 

in the statute may serve upon the jury and additionally, defines those who may not the 

statutory procedure for challenging the jury selection process requires only a finding of a 

substantial failure to comply with this statute. See Bennett v. Warner, 372. S.E. 2d 920 

(W.Va. 1988). 

In both state and federal prosecutions, provisions are made for the pretrial 

examination of prospective jurors. To secure the right to a fair trial and an impartial jury, the 

trial court must cond uct an effective and comprehensive voir dire examination of prospective 

jurors sufficient to reveal any potential bias. Rosales-Lopex v. United States, 451 

U.S.182, 188, 101 S.Ct. 1629, 68 L.Ed. 2d 22 (1981). It is also, provided that the trial judge 

also, has discretion to choose the method for selecting the petit jury including, the scope 

and manner of voir dire. State v. Curtin, 332 S.E. 2d 619 (W.Va. 1985). 

The purpose of voir dire is to safeguard the right of a defendant to have the jury 

composed of persons who have no interest in the case, have neither formed nor expressed 

any opinion, are free from bias and prejudice and stand indifferent in the case. Patton v. 

Yount, 467 U.S. 1025, 1038, 104 S.Ct. 2885, 81 L.Ed. 2d 847 (1984); and State v. Payne, 

280 S.E. 2d 72 (W.Va. 1981). See Appendix P.P.52. 

On Page 24 of the voir dire, the selection of the jury continues. At line 23 "A 

PROSPECTIVE JUROR" states" I know Chista Wenzel, family friend." the Court merely 

states: "Okay thank you." the prospective juror was never identified nor does the record 
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show that, that prospective juror was picked or passed over, stricken or allowed on the jury. 

See Appendix P.P.52. 

On Page 32 of the voir dire, the selection of the jury continues. At line 23 "A 

PROSPECTIVE JUROR" states "My sister-in-law was raped." the Court merely States: All 

right. Yes, ma'am." the prospective juror was never identified nor does the record show that, 

that prospective juror was picked or passed over, stricken or allowed on the jury. See 

Appendix P.P 53. 

On Page 94-95 of the jury selection, the Clerk reads a list of names that the attorneys 

have stricken. Within, this list the name" Tinnie Galbreath." this name appears no place 

else in the record. This Petitioner cannot identify the entrance of this person. Was this 

person even questioned? Had this person raised his or her hand at any point. The record 

is devoid of this information. See Appendix P.P.54-55. 

The list of what jurors sat on the jury was never placed on the record. The polling of 

the jury produced this listing. The jurors were: James Hardman, Mark Staley, Mary Kent, 

Lance Lowe, Micheal Nichols, Tracy Salvatori, Clint Amie, Laura Birch, Terry Kestner, Ryan 

Beabout, Joshua Arritt, and Michael Cornelia. Mark Staley was designated as the juror 

Foreperson and Shawn McKenzie was alternate and excused. 

Mary Kent, a jury member, should have been stricken. Ms. Kent knew one of the 

witnesses, Linda Reeves. Ms. Reeves was the State's primary reporting witness. The 

connection between Kent and Reeves was never established norwas Kent ever questioned 

before the bar. The questioning went as follows on Page 24 of the Transcript: 

PROSPECTIVE JUROR KENT: Mary Lou Kent, I know Linda Reeves and I don't 

know if the Roger Kent you Siad is the one I used to be related to or not. 

THE COURT: Okay, Yes ma'am. 

No further, questioning as to how Ms. Kent knows the prosecutions witness, Ms. 

Reeves ensures. Was a biased juror placed upon the jury? 

Jurors who on voir dire of the panel indicate possible prejudice should be excused 
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or should be questioned individually either by the court or by counsel to precisely ascertain 

whether they entertain bias or prejudice for or against either part, requiring their excuse. 

State v. Pratt, 244 S.E. 2d 227 (W.Va.1978), and failure to conduct individual voir dire of 

jurors who indicate prejudice is reversible error. The failure to question the jurors as to how 

she knew Ms. Reeves was not a waiver. It was incompetence and may have seated a 

biased juror. The failure to question the jurors above failed to enable the parties to exercise 

intelligently their right of peremptory challenge, Thornsbury v. Thornsbury, 147 W.Va. 

771, 131 S.E. 2d 713 (1963), and even when the juror is not stricken, the interrogation may 

fumish information of value in striking the panel. State v. Lohm, 97 W.va. 652, 125 S.E. 

758 (1924); and State v. McMillion, 104 W.Va. 1, 138 S.E. 732 (1927). 

Linda Reeves was a prosecutions witness and would be placed upon the stand in the 

guise of the prosecution and the State of West Virginia. The Court is required to ask 

pertinent questions dealing with the potential relationship between members of the jury and 

law enforcement or law related personnel. Juror Kent knew Ms. Reeves and was not 

questioned further. This was an obvious prejudice. State v. Simmons, 301 S.E. 2d 812 

(W.Va.1983). 

The two unnamed prospective jurors who were never identified or questioned and 

Kent deprived this petitioner of his right to a fair and impartial jury through the errors and 

omissions of the Court. Under the (6th ) Sixth Amendment, a criminal defendant has the right 

to a trial by and impartial jury. Reynolds v. United States, 98 U.S. 145, 166, 25 L.Ed. 244 

(1878). 

The conviction of this petitioner should therefore be voided along with the sentence, 

a new trial convened in which an unbiased and non-prejudiced jury can be chosen and a 

fair trial should then be undertaken. 

6) The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on the Trial Court violating the general rule of sequestering and thereby 
prejudiced the petitioner by permitting Sergeant Matthew Scott Adams to 
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testify following a key complaining witness and not having been excluded from 
the courtroom. 

Sergeant Matthew Scott Adams the investigating officer of the West Virginia State 

Police, began his testimony on Page 6, day two of this petitioner's trial. 

Linda Reeves, the States primary key witness began her testimony at Page 122, day 

one of the transcripts 

This arrangement permitted Sergeant Matthew Scott Adams, to fill in whatever 

blanks he had or may have had in his testimony and to anticipate his own responses. This 

was brought to both trial counsels' attention by this petitioner, and it was ignored by them. 

Therefore, they did not object to this allowing the court to violate the general rule of 

sequestration. 

In State v. McKenzie, 197 W.va. 429, 475 S.E. 2d 521 (1996), the rule of 

sequestering was discussed. The genetal rule regarding sequestering of police officer 

witnesses is sated in Syl. Pt. 6, of State v. Watson, 157 W.Va. 1036,207 S.E. 2d 174 

(1974), which states as follows: 

"The rule with regard to excluding police officers from a sequestration of witnesses 

is that it is not error to do so if the testimony of such police officer is not critical to the State's 

case and not prejudicial to the defendant." 

However, the court noted for future reference, "we encourage the better practice of 

excluding only one police officer from sequestration to assist the State in the presentation 

of its case and that witness should ordinarily be called first to testify." State v. Harrsion, 

162 W.Va. 908, 253 S.E. 2d 685 (1979). 

The purpose of the rule is to prevent the shaping of testimony by one witness to 

match that of another and to discourage fabrication and collusion. State v. Omechiniski, 

196 W.Va. 41, 468 S.E. 2d 173, 1996 W.Va. LEXIS 4 (1996). 

In criminal cases, when a trial court fails to comply with this rule, prejudice is 

presumed and reversal is required unless the prosecution proves by the preponderance of 

the evidence that the error was harmless. 
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7) 	 The Circuit Court erred in denying the petitioner's Writ of Habeas Corpus 
based on the fact that the petitioner is a pro se, litigant which does not know 
the law, nor the process 0 law and needs the expertise of an experienced and 
competent attorney/counsel to define the errors of court this in regards to 
Ineffective Assistance of Direct Appeal Counsel. 

This petitioner argues that one of the counsels on direct appeal was ineffective on 

due to the fact the First counsel direct appeal asserted more arguable grounds than the 

second direct appeal counsel. This made the second appellate counsel ineffective, because 

he only asserted one ground when the grounds that asserted during the notice of intent 

would have and been a stronger argument than just the one. 

This petitioner argues he and any defendant has the absolute right to effective 

assistance of counsel. "In the West Virginia Courts, claims of ineffective assistance of 

counsel are to be governed by the two-prong test established in Strickland v. Washington, 

466 U.S. 669, 104 S.Ct 2052, 80 L.Ed.2d 674 (1984): (1) Counsel's performance was 

deficient under an objective standard of reasonableness; and (2) there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceedings would 

have been different." 

"Syl. Pt. 1, State ex reI., Daniel v. Legursky, 195 W.Va. 314, 316, 465 S.E.2d 416 

(1995); (citing Syl. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995)." Further, "[i]n 

deciding ineffective of assistance claims, a court need to not address both prongs of the 

conjunctive standard Strickland v. Washington, (citing omitted) and State v. Miller, (citing 

omitted), but may dispose of such a claim based solely on a petitioner's failure to meet 

either of the test." "Syl. Pt. 5, Legursky, 195 W.Va. 316." 

"In reviewing counsel's performance, courts must apply an objective standard and 

determine whether, in light of all the circumstances, the identified acts or omissions were 

outside the broad range of professionally competent assistance while at the same time 

refraining from engaging in hindsight or second-guessing of trial counsel's strategic 

decisions. Thus, a reviewing court asks whether a reasonable lawyer would have acted, 

under the circumstances, as defense counsel acted in the case at issue." Syl. Pt. 6, Miller, 
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194 W.Va. At 3. 

This petitioner's burden in this regard is heavy, as there is a "strong presumption that 

counsel's conduct falls within the wide range of reasonable professional assistance[.]" 

Miller, 194 W.Va. At 15 (quoting Strickland, 466 U.S. at 689) . 

. "In other words, we always should presume strongly that counsel's performance was 

reasonable and adequate. A defendant seeking to rebut this strong presumption of 

effectiveness bears a difficult burden because constitutional acceptable performance is not 

defined narrowly and encompasses a "Wide Range"." the test of ineffectiveness has little 

or nothing to do with what the best lawyers would have done. Nor is the test even what most 

good lawyers would have done. We only ask whether a reasonable lawyer would have 

acted under the circumstances as defense counsel acted in the case at issue. We are not 

interested in whether the adversarial process at the time, in fact, worked adequate." Miller, 

194 W.Va. At 16. 

The fulcrum for any ineffective assistance of counsel claim is the adequacy of 

counsel's investigation, although, there is a strong presumption that counsel's conduct falls 

within the wide range of reasonable professional assistance, and judicial scrutiny of 

counsel's performance must be highly deferential, counsel must at a minimum conduct a 

reasonable investigation enabling him or her to make informed decisions about how best 

to represent criminal clients. Thus, the presumption is simply inappropriate if counsel's 

strategic decisions are made after an inadequate investigation. Syl. Pt. 3, Legursky, 195 

W.Va. 316." 

"Effective trial counsel typically prepares for a criminal defense by asking questions 

such as: (1) what is the objective of the defense? (2) What is the trail strategy to reach that 

objective? (3) How does one implement that strategy?" Miller, 194 W.Va. At 16. 

This petitioner also, argues that he is a pro se, litigant with no knowledge of the law 

northe process of law, however, he believes he had legitimate claims that could have been 

address on direct appeal, that were not addressed. 

Page 32 of 35 



In Rhodes v. Leverette, 160 W.Va. 781; 239 S.E.2d 136 (1977), it states: 

"A[n] indigent must be furnished court appointed counsel to assist him on appeal. 

A[n] convicted defendant can not be denied his right to appeal, either by the trail judge or 

by one outside the judicial system. Such, denial constitutes a violation of the due process 

clause of the State and Federal constitutions and the judgement imposing sentence is void 

and unenforceable." 

There is a constitutional right to petition for appeal in criminal cases. 

In State v. Rodgers, 189 W.Va.730; 434 S.E.2d 402 (1993), it states: 

"One convicted of a crime does not have an absolute right to have his conviction 

reviewed, rather, the constitution creates an absolute right to apply for a writ of error, 

supersedes, or appeal. It is the denial of his right that offends due process and renders the 

conviction void. State v. Edwn, 163 W.Va. 370; 256 S.E.2d 868 (1979)." 

This petitioner argues he has the absolute right to one omnibus hearing to review 

the "Losh List". [suggested in Losh v. McKenzie, 277 S.E.2d 606 (1981), and known as 

the "Losh List"]. This petitioner will have and should have the absolute right to waive or 

not to waive any grounds in the "Losh List". 

Perhaps, there are legal grounds that should be raised in the appeal brief, but without 

adequate opportunity to seek relief on these grounds. 

Wherefore, this petitioner would respectfully move this Honorable Court to remand 

this case back to the Circuit Court to appoint adequate legal counsel to assist him with his 

appeal as required in Rhodes v. Leverette, 160 W.Va. 781; 239 S.E.2d 136 (1977); and 

Syl. Pt. 3, of Billotti v. Dodrill, 183 W.Va. 48; 394 S.E.2d 32 (1990). 

CONCLUSION 

WHEREFORE, this petitioner asks this Honorable Court to enter a memorandum 
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ACK R. WATTS, pro se: 
010 # 3436268 

decision granting the forgoing relief sought and/or whatever relief is deemed necessary 

appropriate in the interest of justice to the State of West Virginia and Petitioner Consistent 

~with this Court's rulings. 

~ ec~utsubmim 
IjL'~ 

Mt. Olive Correctional Complex 
One Mountainside Way 
Mt. Olive, WV 25185 

Page 34 of 35 



CERTIFICATE OF SERVICE 


I the undersigned petitioner, JACK R. WAlTS, appearing pro se do attest that I have 

caused to be served a True and Exact Copy of the foregoing documents (Petitioner's Brief), 

by placing same in the United States Postal Mail, First-Class, Pre-Paid on this day of 

JanUary~2016. Parties served include: 

West Virginia Supreme Court of Appeals 

Mr. Rory Perry II, Clerk 

State Capital, Room E-317 

1900 Kanawha Blvd, East 


. Charleston, WV 25305 

CK R. WATTS, pro se: 
010 # 3436268 
Mt. Olive Correctional Complex 
One Mountainside Way 
Mt. Olive, WV 25185 
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