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QUESTIONS PRESENTED 

The following questions are presented to this Court: 

1. 	 Did the Circuit Court of Jackson County abuse its discretion in finding that the class 

action claims meet the commonality and typicality requirements of Rule 23(a) of the 

West Virginia Rules of Civil Procedure. 

2. 	 Did the Circuit Court of Jackson County abuse its discretion in finding that the class 

action claims meet the predominance test of Rule 23(b)(3) of the West Virginia Rules 

of Civil Procedure. 
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STATEMENT OF THE CASE 


This Petition for Writ of Prohibition seeks relief from an Order of the Circuit Court of 

Jackson County, West Virginia that certifies a class action for the sole purpose of determining 

whether the Petitioner is entitled to a statutory presumption in claims involving the offer of 

underinsured motorists coverage. As set forth herein, the Petitioner asserts that the certification 

of a class, where the class issues do not resolve liability or damages for the class members, 

constitutes an abuse of discretion. 

The genesis of this action involves claims for increased underinsured motorists coverage 

as a result of an alleged defective offer of that coverage by the Petitioner, Erie Insurance 

Property and Casualty Company. Although the Respondent, Tamara Hardman, on two separate 

occasions, selected underinsured coverage less than the liability limits, Ms. Hardman seeks a 

roll-up ofunderinsured coverage to amounts equal to the liability limits relative to an automobile 

accident that occurred on October 1, 2006. At that time, Emily Elizabeth-Anne Hardman was 

fatally injured in a single car accident, while riding as a guest passenger in a vehicle operated by 

Samuel Postelthwaite. 

At the time of the motor vehicle accident, Samuel Postelthwaite was insured through an 

automobile policy issued by Nationwide Insurance Company. Due to the fact that there was 

insufficient insurance coverage under the Postelthwaite insurance policy, Tamara Hardman, on 

behalf of the Estate of Emily Elizabeth-Anne Hardman, pursued an underinsured motorists claim 

through a policy of insurance issued to the Hardmans by Erie. 

Consistent with prior selections of underinsured motorists coverage limits in both 1994 

and 2003, the stated underinsured motorists coverage provided through the Erie policy was 

$20,000 per person, $40,000 per occurrence, and $10,000 in property damage. The liability 
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limits of the Erie policy was $100,000 per person, $300,000 per occurrence, and $50,000 in 

property damage. Due to the nature of the October 1, 2006 accident, and upon notice of the 

underinsured motorists claim, the per person limit of $20,000 was paid to Tamara Hardman, on 

behalfof the Estate of Emily Elizabeth-Anne Hardman byway of interpleader. 

By way of the filing of the underlying action, designated Civil Action 08-C-153, Tamara 

Hardman and the Estate of Emily Elizabeth-Anne Hardman challenge the validity of the 

selection / rejection form utilized by Erie. Specifically, Tamara Hardman alleges that the form is 

defective on its face due to the fact that Erie's form provides two separate premiums for each 

level of coverage, one premium for the first vehicle, and a second premium for each additional 

vehicle. Initially, Tamara Hardman asserted that the failure to use the West Virginia Insurance 

Commissioner's prescribed form resulted in an automatic roll-up of underinsured motorists 

coverage to an amount equal to the liability limits of the policy. I 

Though the course of the litigation in 08-C-153, Tamara Hardman sought leave to 

further amend the Amended Complaint for the purpose of asserting class action claims relative to 

the validity of Erie's selection/rejection form (Erie Appendix, 62). The Circuit Court of Jackson 

County granted the Motion for Leave to Further Amend and, without any class discovery or 

evidence presented, immediately determined that certification of the class was appropriate (Erie 

Appendix, 62). 

Thereafter, in order to develop whether a class action was appropriate and despite the 

Court's prior certification, the parties engaged in class discovery and a Motion for Class 

Certification was subsequently filed (Erie Appendix, 207). The Motion sought to certify the 

following class: 

By way of this Court's decision in Thomas v. McDermitt, 232 W. Va. 159, 751 S.E.2d 264, the claim that a non
identical form results in an automatic roll-up of coverage has since been abandoned. 
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All citizens of West Virginia who, from October 1, 1998 to the 
present, were involved in a motor vehicle accident covered 
under an Erie Property & Casualty Insurance Company motor 
vehicle insurance policy issued in West Virginia, who were 
insureds under any Erie policy and who were injured by or 
suffered property damage caused by an act of an underinsured 
motorist, and who did not receive underinsured motorists 
coverage benefits at least equal to the liability limits stated in 
the policy declarations. Excluded from the Class are the 
following: 

a Persons who signed a compliant 
coverage selection/rejection form. 

underinsured motorists 

b. Persons who settled an underinsured motorists bodily injury 
claim for less than the stated underinsured motorists bodily 
injury coverage limits. 

c. Persons who settled an underinsured motorists property 
damage claim for less than the stated underinsured 
motorists property damage coverage limits. 

d. Persons who settled a bodily injury claim 
tortfeasor's bodily injury liability limits 
"constructively exhausted." 

where 
were 

the 
not 

e. Persons who settled a property damage claim where 
the tortfeasor's property damage liability limits were not 
"constructively exhausted." 

f. Persons who obtained a judgment against a tortfeasor for 
less than the applicable and existing liability and stated 
underinsured motorists coverage limits. 

g. Persons who made an underinsured motorists bodily 
injury claim where the underinsured bodily injury policy 
limits were equal to or greater than the bodily injury 
liability limits of the Erie policy. 

h. Persons who made an underinsured property damage 
claim where the underinsured property damage policy limits 
were equal to or greater than the property damage liability 
limits of the Erie policy. 

(Erie Appendix, 209-210) 

Erie opposed the class certification on a number of grounds and asserted that the 

requirements of Rule 23 of the West Virginia Rules of Civil Procedure, including numerosity, 
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typicality and adequacy of representation, had not been met (Erie Appendix, 269). The basis for 

Erie's opposition was that the class, as proposed, included class members whose claims would be 

barred by applicable law and contractual releases. Further, Erie opposed the certification on the 

basis that the Tamara Hardman sought to include class members whose claims were unlike the 

Plaintiff, or where the selection or rejection of coverage did not require a mathematical 

calculation, the basis for the alleged defect in the form. 

On September 20,2010, a hearing on the Motion for Class Certification was held before 

the Honorable David W. Nibert. At that time, oral argument was presented to the Court by both 

parties. However, no findings of fact were made on the record, and the Court failed to provide 

analysis of the requirements of Rule 23 for finding class certification. Instead, the Motion for 

Class Certification was granted by a letter dated September 28, 2010. The Opinion and Order 

Granting Plaintiff's Motion for Class Certification was entered on November 15, 2010 (Erie 

Appendix, 43). 

As a result of that initial certification of a class action, Erie filed its initial Petition for 

Writ of Prohibition with this Court on February 11, 2011 (Erie Appendix, 334). By 

Memorandum Decision dated June 14, 2011, this Court granted Erie's Petition for Writ of 

Prohibition, finding that the Circuit Court of Jackson County had failed to make the detailed 

findings required for class certification pursuant to Ru1e 23 of the West Virginia Ru1es of Civil 

Procedure (Erie Appendix, 426). The case was remanded to the Circuit Court of Jackson County 

for purposes of conducting the requisite detailed analysis for class certification. 

On August 5, 2011, Tamara Hardman filed her Supplemental Motion for Class 

Certification, again seeking to certify a class on the same basis (Erie Appendix, 434). The only 

change to the proposed class was the date range for the proposed class (Erie Appendix, 435-436). 
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While the initial proposed class sought to include all Erie insureds from October 1, 1998 to the 

present, the new proposed class sought to include all Erie insureds from June 25, 2000 to the 

present. This change addressed a statute of limitations objection asserted by Erie to the initial 

proposed class. By response filed September 16, 2011, Erie again opposed certification of a 

class action (Erie Appendix, 456). A reply in support of class certification was filed on 

September 22,2011 (Erie Appendix, 514). 

On December 19, 2011, Tamara Hardman filed a Supplemental Submission in Support of 

Plaintiff s Supplemental Motion for Class Certification (Erie Appendix, 532). The Supplemental 

Submission was filed to address this Court's November 18, 2011 decision in W Virginia 

Employers'Mut. Ins. Co. v. Summit Point Raceway Associates, Inc., 228 W. Va. 360,719 S.E.2d 

830 (2011). Tamara Hardman argued that in Summit Point, this Court confirmed that the holding 

in Bias v. Nationwide Mutual Insurance Company, 179 W. Va. 125,365 S.E.2d 789 (1987), had 

been superseded by WV §33-6-31d, supporting the argument for an automatic roll-up of 

underinsured motorists coverage when the West Virginia Insurance Commissioner's form was 

not utilized. 

On February 3, 2012, Erie filed its Supplemental Response to Plaintiff's Supplemental 

Submission in Support of Motion for Class Certification (Erie Appendix, 571). In its 

Supplemental Response, Erie asserted that Bias was not superseded by statute and that the failure 

to use the West Virginia Insurance Commissioner's prescribed form only resulted in the loss of 

the statutory presumption provided by WV Code §33-6-31d. 

During the pendency of the Hardman case, the Circuit Court of Mason County certified a 

question to this Court in the case of Thomas v. McDermitt, 232 W. Va. 159, 751 S.E.2d 264, 

which also raised the same arguments for an automatic roll-up of coverage when the West 
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Virginia Insurance Commissioner's form was not utilized in making an offer of underinsured 

motorists coverage. The certified question to the Court was whether an insurance company's 

failure to use the West Virginia Insurance Commissioner's prescribed forms pursuant to WV 

Code §33-6-31d results in underinsured motorists coverage being added to the policy as a matter 

of law in the amount the insurer was required to offer or merely results in the loss of the statutory 

presumption and a reversion to the standards expressed in Bias, which existed at common law 

prior to the enaction ofWV Code §33-6-31d. 

As a result of the certified question, Erie sought to consolidate the two cases for purposes 

of the certified question or to stay the Hardman case pending resolution of the certified question 

by Motion to Consolidate and/or Motion to Stay Pending Certified Question filed on May 25, 

2012 (Erie Appendix, 578). Although the Hardman case was not stayed or consolidated, the 

Circuit Court of Jackson County did not rule on the pending Supplemental Motion for Class 

Certification during the pendency of the certified question in Thomas. 

On October 7, 2013, this Court issued its decision in Thomas v. McDermitt, 232 W. Va. 

159, 751 S.E.2d 264 (2013). This Court held in Thomas that the failure to utilize the West 

Virginia Insurance Commissioner's prescribed forms did not roll-up the amount of under insured 

motorists coverage as a matter of law. Rather, this Court held that the failure to utilize the 

prescribed forms resulted in the loss of the statutory presumption provided by WV Code §33-6

31 d and a reversion to the Bias standards, which placed the burden on the insurer to prove an 

effective offer and a knowing and intelligent selection or rejection of coverage by the insured. 

As a result of this Court's decision in Thomas, Erie filed its Second Supplemental 

Response to Plaintiff's Supplemental Submission in Support of Motion for Class Certification on 

February 23, 2015 (Erie Appendix, 631). In its Second Supplemental Response, Erie asserted 
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that this Court's holding in Thomas precluded class certification because each potential claim 

required individualized fact finding that could not be resolved on a class wide basis. 

On April 9, 2015, Tamara Hardman filed her Response to Erie's Second Supplemental 

Response to Plaintiff's Supplemental Submission in Support of Motion for Class Certification 

and a Motion for Leave to Further Clarify Her Second Amended Complaint to Modify Class 

Claims (Erie Appendix, 638 and 655). By way of these filings, leave was sought to amend the 

proposed class for the sole purpose of seeking declaratory relief in the form of a judgment that 

Erie's form did not entitle it to the statutory presumption provided by WV Code §33-6-3Id. 

On May 1,2015, Erie filed its Response to Plaintiff's Motion for Leave to Further Clarify 

Her Second Amended Complaint to Modify Class Claims, and opposed the motion on the basis 

that class certification for the sole purpose of the declaratory relief sought was improper and not 

an issue that warranted class certification (Erie Appendix, 688). A reply in support of the motion 

was filed on May 27, 2015 (Erie Appendix, 711). 

By Order dated June 6, 2016, the Circuit Court of Jackson County granted the Motion for 

Leave to Amend Complaint to Clarify Class Claims (Erie Appendix, 30). A Third Amended 

Complaint was filed on June 8, 2016 and Erie's Answer to the Third Amended Complaint was 

filed on June 20, 2016 (Erie Appendix, 722 and 743). 

On July 13, 2016, the Circuit Court of Jackson County entered its Opinion and Order 

Granting Plaintiff's Supplemental Motion for Class Certification (Erie Appendix, 1). As set 

forth in the Opinion and Order, the Circuit Court of Jackson County found that the issue relating 

to Erie's use of defective underinsured motorists coverage selection/rejection forms was 

common and typical of the class claims and that the class claims predominated over any other 

issues present in the case. By way of that Opinion and Order, the following class was certified: 
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All citizens of West Virginia who, from June 25, 2000 to the 
present, were involved in a motor vehicle accident covered under 
an Erie Insurance Property & Casualty Company motor vehicle 
insurance policy issued in West Virginia, who were insureds under 
any Erie policy and who were injured by or suffered property 
damage caused by an act of an underinsured motorist, and who did 
not receive underinsured motorists coverage benefits at least equal 
to the liability limits stated in the policy declarations, excluding 
from the Class, the following: 

a. Persons who signed a compliant 
coverage selection/rejection form; 

underinsured motorists 

b. Persons who settled an underinsured motorists bodily injury 
claim for less that the stated underinsured motorists bodily 
injury coverage limits; 

c. Persons who settled an underinsured motorists property 
damage claim for less than the stated underinsured motorists 
property damage coverage limits; 

d. Persons who settled a bodily Injury 
tortfeasor's bodily injury liability 
"constructively exhausted;" 

claim 
limits 

where 
were 

the 
not 

e. Persons who settled a property damage claim 
tortfeasor's property damage liability limits 
"constructively exhausted;" 

where 
were 

the 
not 

f. Persons who obtained a judgement against a tortfeasor for less 
than the applicable and existing liability and stated 
underinsured motorists coverage limits; 

g. Persons who made an underinsured motorists bodily Injury 
claim where the underinsured bodily injury policy limits were 
equal to or greater than the bodily injury liability limits of the 
Erie policy; 

h. Persons who made an underinsured property damage claim 
where the underinsured property damage policy limits were 
equal to or greater than the property damage liability limits of 
the Erie policy. 

(Erie Appendix, 754-755) 

It is from this Opinion and Order that Erie now seeks this Writ ofProhibition. 
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SUMMARY OF ARGUMENT 


The Petitioner, Defendant below, seeks a writ of prohibition from this Honorable Court 

from an Order entered by the Circuit Court of Jackson County which certifies a class for 

purposes of pursuing class action claims pursuant to Rule 23 of the West Virginia Rules of Civil 

Procedure. The class action certifies a class of individuals solely for the purpose of a declaratory 

judgment that the form utilized by the Petitioner, Erie Insurance Property & Casualty Company, 

in the selection or rejection of underinsured motorists' coverage, is not the identical form 

prescribed by the West Virginia Insurance Commissioner and that Erie has lost the statutory 

presumption provided by WV Code §33-6-31d. 

This Court has previously held in Thomas v. McDermitt, 232 W. Va. 159, 751 S.E.2d 264 

(2013), that the failure to use the West Virginia Insurance Commissioner's prescribed form for 

the selection or rejection ofunderinsured motorists coverage only results in the loss of a statutory 

presumption provided by WV Code §33-6-31d. Pursuant to Thomas, the loss of the statutory 

presumption provided by WV Code §33-6-31d results in a reversion to the common law 

standards set forth in Bias v. Nationwide Mutual Insurance Company, 179 W. Va. 125, 365 

S.E.2d 789, and a fact intensive inquiry of whether an effective offer of underinsured motorists 

coverage was made and the selection or rejection of that coverage by the insured was knowing 

and informed. 

The resolution of the class issue of whether Erie is entitled to the statutory presumption 

provided by WV Code 33-6-31 d resolves the singular issue of whether Erie or its insured would 

carry the burden of proof that a commercially reasonable offer was made and a knowing and 

informed decision as to coverage resulted. With the statutory presumption, an insured carries the 

burden of overcoming the presumption. Without the statutory presumption, there is a reversion 
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to the Bias standard, and the insurer carries the burden of establishing that an effective offer was 

made and that any rejection of said offer by the insured was knowing and informed. See Syl. Pt. 

1, Bias v. Nationwide Mutual Insurance Company, 179 W. Va. 125, 365 S.E.2d 789. In either 

scenario, each of the individual proposed class members must necessarily litigate, individually, 

the issues of whether there was an effective offer and informed selection, as well as what 

damages, if any, stem from any ineffective offer and selection. 

Class certification for the sole purpose of rendering a declaratory judgment that 

determines where the burden of proof lies in the underlying claims fails to meet the requirements 

of Rule 23 of the West Virginia Rules of Civil Procedure. Resolution of that issue does not 

resolve liability or damages with respect to the individual class members. Specifically, class 

certification of this issue does not meet the requirements for commonality or typicality under 

Rule 23(a). Additionally, as Thomas and Bias make clear, class certification of this issue does 

not meet the predominance requirement of Rule 23(b )(3), the basis by which the Circuit Court of 

Jackson County found certification to be appropriate. For these reasons, the Petitioner herein 

respectfully requests that this Court grant this Petition for Writ of Prohibition. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


The Petitioner in this case respectfully requests that this Court allow oral argument in 

connection with this Petition for Writ of Prohibition pursuant to Rule 19 of the West Virginia 

Rules of Appellate Procedure. The Petitioner believes that the issues raised herein are generally 

based on assignments of error in the application of settled law. Although the class action 

certified in this case is novel relative to the sole issue to be determined through the certified 

class, the resolution of this Petition for Writ of Prohibition is based on the application of Rule 23 

and the requirements for class certification. This Court has addressed the requirements of Rule 

23 through prior decisions, the application of which in this case, establishes the abuse of 

discretion by the Circuit Court of Jackson County. 
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ARGUMENT 


A. Standard ofReview and Propriety ofWrit ofProhibition 

This Petition for Writ of Prohibition is filed pursuant to Article VIII, §3 of the West 

Virginia Constitution and West Virginia Code §53-1-1 et seq., granting this Court original 

jurisdiction in prohibition. The Petition is also filed pursuant to Rule 16(a) of the West Virginia 

Rules of Appellate Procedure. This Petition for Writ of Prohibition seeks relief in the form of 

prohibition relative to an Opinion and Order Granting Plaintiffs Supplemental Motion for Class 

Certification entered by the Circuit Court of Jackson County, West Virginia on July 13, 2016 

(Erie Appendix, 1). 

The review of class certification through a petition for writ of prohibition to this Court 

has been recognized as a proper vehicle for review. ("We have previously recognized that 'writs 

of prohibition offer a procedure ... preferable to an appeal for challenging an improvident award 

of class standing.'" W Va. ex reI. Chemtall, Inc. v. Madden, 216 W.Va. 443,450,607 S.E.2d 

772, 779 (2004), citing McFoy v. Amerigas, Inc., 170 W.Va. 526, 532,295 S.E.2d 16,22 (1982). 

The Court reviews a circuit court's order granting or denying a motion for class certification 

pursuant to Rule 23 of the West Virginia Rules of Civil Procedure under an abuse of discretion 

standard. Syl. Pt. 1, In re West Virginia Rezulin Litigation v. Hutchison, 214 W. Va. 52, 585 

S.E.2d 52 (2003). 

In determining whether to entertain a writ of prohibition when jurisdiction is not 

challenged, the West Virginia Supreme Court ofAppeals, ''will examine five factors: (1) whether 

the party seeking the writ has no other adequate means, such as direct appeal, to obtain the 

desired relief; (2) whether the petitioner will be damaged or prejudiced in a way that is not 

correctable on appeal; (3) whether the lower tribunal's order is clearly erroneous as a matter of 
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law; (4) whether the lower tribunal's order is an oft repeated error or manifests persistent 

disregard for either procedural or substantive law; and (5) whether the lower tribunal's order 

raises new and important problems or issues of law of first impression. These factors are general 

guidelines that serve as a useful starting point for determining whether a discretionary writ of 

prohibition should issue. Although all five factors need not be satisfied, it is clear that the third 

factor, the existence of clear error as a matter of law, should be given substantial weight." 

Syllabus Point 4, State ex rei. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996); see also 

Syllabus Point 1, W. Va. ex rei. Chemtall, Inc. v. Madden, 216 W.Va. 443,450,607 S.E.2d 772, 

779 (2004). 

Only Available Means ofRelief. 

A writ of prohibition is the appropriate means by which this Court reviews Orders 

granting class certification. This Court has previously stated that, ''we have previously 

recognized that 'writs of prohibition offer a procedure ... preferable to an appeal for challenging 

an improvident award of class standing.'" W. Va. ex rei. Chemtall, Inc. v. Madden, 216 W.Va. 

443,450, 607 S.E.2d 772, 779 (2004), citing McFoy v. Amerigas, Inc., 170 W.Va. 526, 532, 295 

S.E.2d 16,22 (1982). 

Irreparable Harm. 

The harm from the improper certification of a class pursuant to Rule 23 of the West 

Virginia Rules of Civil Procedure is not correctable through a final appeal. The time and 

expense involved with litigating class action claims is substantial. In this case, because each 

class member's liability and damages, if any, are individualized and fact specific, each class 

member's claim will have to be litigated separately, increasing the expense of litigation. The 

cost and time involved is not correctable through an appeal and constitutes irreparable harm. 
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Clear Error ofLaw 

As set forth herein, the Circuit Court of Jackson County, West Virginia made clear errors 

of law in the manner in which the class was certified. The resolution of the declaratory relief 

sought does not resolve liability or damages for the individual class members. Rather, the only 

effect of proposed declaratory relief would be the finding of whether Erie's form for the 

selection or rejection of underinsured motorists coverage entitles it to the statutory presumption 

provided by WV Code §33-6-31d. With or without the presumption, each potential class 

member would still have to litigate whether, under the individualized and specific facts of his or 

her case, there was a commercially reasonable offer and a knowing and informed selection or 

rejection of coverage pursuant to the standards of Bias v. Nationwide Mutual Insurance 

Company, 179 W. Va. 125,365 S.E.2d 789. Each individual class member, upon establishing an 

ineffective offer, would also have to independently establish damages. Any damages in this case 

would likewise be fact specific to the individual class member. The class issues upon which this 

class was certified are not common to the class as a whole, are not typical to the class as a whole, 

and do not predominate over the individual issues present in the case. Each of these findings 

should support a denial of class certification. 

Oft Repeated Error. 

The class action claim asserted in this case does not represent an isolated claim of this 

nature. Clarification of the certification of a class in this type of claim by this Court will assist 

other courts in appropriately applying the requisite elements of Rule 23 of the West Virginia 

Rules of Civil Procedure to similar class action claims. 
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New Questions ofLaw 

While the class certification in this case does not necessarily raise new questions of law, 

the basis for class certification in this case presents an opportunity for this Court to further 

develop the case law concerning the requirements of Rule 23 of the West Virginia Rules of Civil 

Procedure. In this case, the Circuit Court of Jackson County reached an incorrect conclusion 

that, because the question of whether Erie is entitled to a statutory presumption applies class

wide, that issue made the class claims common, typical and predominant to the other issues in 

the case. 

B. Rule 23 ofthe West Virginia Rules ofCivil Procedure 

A Plaintiff who seeks to assert a class action claim must meet the requirements of Rule 

23(a) of the West Virginia Rules of Civil Procedure, which sets forth the prerequisites to a class 

action. In addition to the requirements of Rule 23(a), a Plaintiff must also establish that a class 

action is maintainable under the provisions of Rule 23(b) of the West Virginia Rules of Civil 

Procedure. The burden to make this showing rests with the Plaintiff and the failure to meet the 

requirements of either section is fatal to class certification. 

Under Rule 23(a), "One or more members of a class may sue or be sued as representative 

parties on behalf of all only if (1) the class is so numerous that joinder of all members is 

impracticable, (2) there are questions of law or fact common to the class, (3) the claims or 

defenses of the representative parties are typical of the claims or defenses of the class, and (4) the 

representative parties will fairly and adequately protect the interests of the class." All four of 

these elements must be met by a Plaintiff to meet the first prong ofRule 23 class certification. 

In W. Va. ex reI. Chemtall v. Madden, this Court held that a class action may only be 

certified if the trial court is satisfied, after a thorough analysis, that the prerequisites ofW. Va. R. 
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Civ. P. 23(a) have been satisfied. See W Va. ex reI. Chemtall v. Madden, 216 W. Va. 443,453, 

607 S.E.2d 772, 782 (2004). Further, ''the bmden of establishing the existence of these 

requirements is upon the party or parties seeking class certification." See W Va. ex reI. Chemtall 

v. Madden, 216 W. Va. 443, 453, 607 S.E.2d 772, 782. If the party seeking class certification 

fails to meet that bmden, then denial of the motion for certification is the appropriate action for 

the court. See Yang v. Odom, 392 F.3d 97 (3 fd Cir. 2004); Zeidman v. J. Ray McDermott & Co., 

651 F.2d 1030 (5th Cir. 1981); Hauck v. Xerox Corporation, 78 F.R.D. 375 (E.D. Pa. 1978) 

("The plaintiff has the bmden and the requirements are mandatory: Katz v. Carte Blanche 

Corporation, 496 F.2d 747 (3d Cir. 1974). Failme to meet the bmden precludes class action 

certification.") 

Even if a Plaintiff establishes all of the requisite elements of Rule 23(a), the Plaintiff's 

bmden is not over. Additionally, the Plaintiff must establish one of three requirements under 

Rule 23(b) to establish that the class action is maintainable. Rule 23(b) of the West Virginia 

Rules ofCivil Procedme states: 

An action may be maintained as a class action if the prerequisites 
of subdivision (a) are satisfied, and in addition: 

(1) The prosecution of separate actions by or against individual 
members of the class would create a risk of 

(A) Inconsistent or varying adjudications with respect to 
individual members of the class which would establish 
incompatible standards of conduct for the party opposing the class, 
or 

(B) Adjudications with respect to individual members of the 
class which would as a practical matter be dispositive of the 
interests of the other members not parties to the adjudications or 
substantially impair or impede their ability to protect their 
interests; or 

(2) The party opposing the class has acted or refused to act on 
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grounds generally applicable to the class, thereby making 
appropriate final injunctive relieve or corresponding declaratory 
relief with respect to the class as a whole; or 

(3) The court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of 
the controversy. The matters pertinent to the findings include: (A) 
the interest of members of the class in individually controlling the 
prosecution or defense of separate actions; (B) the extent and 
nature of any litigation concerning the controversy already 
commenced by or against members of the class; (C) the desirability 
or undesirability of concentrating the litigation of the claims in the 
particular forum; (D) the difficulties likely to be encountered in the 
management of a class action. 

W.V.R.C.P. Rule 23(b) 

The Court, in considering class certification, must analyze each of the requirements of 

Rule 23 in detail. The Court's order must be "detailed and specific in showing the rule basis for 

the certification and the determinative facts supporting the legal conclusions." Syllabus Pt. 8, W 

Va. ex rei. Chemtall v. Madden, 216 W. Va. 443, 607 S.E.2d 772. 

C. There Is No Typicality Or Commonality With Respect To The Class Issues 

In seeking class certification, the Respondent, Tamara Hardman, made the unsupported 

assertion that commonality is present in this case because this action raises numerous common 

issues that all members of the proposed class need to establish in order to succeed at trial. These 

issues center on the validity of Erie's selection/rejection form and the potential liability of Erie to 

roll-up the underinsured motorists coverage limits of the Plaintiff and the Class to an amount 

equal to their liability insurance limits. The Circuit Court of Jackson County, in certifying the 

class, found that, 

issues regarding Erie's use of a defective form will be common to 
the class in light of the fact that the rights of all putative class 
members with respect to the loss of the statutory presumption 
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under Thomas are affected by Erie's use of the same form and the 
same alleged defects in the form. 

See Opinion and Order Granting Plaintiff's Supplemental Motion 
for Class Certification, paragraph 19 (Erie Appendix, 18-19). 

Likewise, the Circuit Court of Jackson County found that the class claims met the typicality 

requirement because, ''the same questions of law and fact will apply to all of the putative class 

members on the issue of the validity of Erie's VIM selection/rejection form." See Opinion and 

Order Granting Plaintiff's Supplemental Motion for Class Certification, paragraph 28 (Erie 

Appendix, 22). 

However, it is this roll-up argument where the Supplemental Motion for Class 

Certification must fail. Because use of a noncomplying VIM form merely deprives an insurer of 

the presumption under section 33-6-31d, the question of whether a particular insured is entitled 

to VIM coverage as a matter of law must be determined based on the individualized facts 

surrounding each offer and rejection of coverage. This fact makes the class claims neither 

common nor typical of the claims of the prop<?sed class. 

The Circuit Court of Jackson County, in discussing the typicality requirement of Rule 23 

of the West Virginia Rules of Civil Procedure acknowledges this Court's finding that, ''the 

typicality requirement requires that the representative Plaintiff establish the bulk of the elements 

of each class member's claim when they prove their own claims." See Opinion and Order 

Granting Plaintiff's Supplemental Motion for Class Certification, paragraph 26 (emphasis 

added), citing State ex reI. Chemtall, Inc. v. Madden, 607 S.E.2d at 783 (W. Va. 2004) (Erie 

Appendix,21). However, despite the fact that there is an acknowledgement by the Court that the 

class claims will only address whether Erie has lost its statutory presumption, the Court erred in 
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finding that the bulk of the requisite elements for individual class members would be addressed 

through resolution of those class claims. 

Two of the four requirements of Rule 23(a) of the West Virginia Rules of Civil Procedure 

require that the class claims be both common and typical to the claims of the asserted class. In 

discussing the commonality requirement, this Court has stated that, 

The "commonality" requirement of Rule 23(a)(2) of the West 
Virginia Rules of Civil Procedure requires that the party seeking 
class certification show that "there are questions of law or fact 
common to the class." A common nucleus of operative fact or law 
is usually enough to satisfy the commonality requirement. The 
threshold of "commonality" is not high, and requires only that the 
resolution of common questions affect all or a substantial number 
of the class members. 

SyI. Pt. 11, In re West Virginia Rezulin Litigation v. Hutchison, 
214 W. Va. 52,585 S.E.2d 52. 

The United States Supreme Court spoke to the commonality requirement of Rule 23 of the 

Federal Rules of Civil Procedure, stating that commonality requires that the, "claims must 

depend upon a common contention ... of such a nature that is capable of classwide resolution 

which means that determination of its truth or falsity will resolve an issue that is central to the 

validity of each one of the claims in one stroke." Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 

2541,2551 (2011) (emphasis added). 

Relative to the typicality requirement, this Court has stated, 

The ''typicality'' requirement of Rule 23(a)(3) of the West Virginia 
Rules of Civil Procedure requires that the "claims or defenses of 
the representative parties [be] typical of the claims or defenses of 
the class." A representative party's claim or defense is typical if it 
arises from the same event or practice or course of conduct that 
gives rise to the claims of other class members, and if his or her 
claims are based on the same legal theory. Rule 23(a)(3) only 
requires that the class representatives' claims be typical of the 
other class members' claims, not that the claims be identical. 
When the claim arises out of the same legal or remedial theory, the 
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presence of factual variations is nonnally not sufficient to preclude 
class action treatment. 


Syl. Pt. 12, In re West Virginia Rezulin Litigation v. Hutchison, 

214 W. Va. 52,585 S.E.2d 52. 


Inherent in the class certification requirements of Rule 23 is the requirement that each of 

the proposed class members actually have claims. Rule 23(a)(3) makes this requirement express, 

providing that, ''the claims or defenses of the representative parties are typical of the claims or 

defenses of the class." See W. V.R.C.P. 23(a)(3) (emphasis added). The Thomas decision makes 

clear that the failure to use the West Virginia Insurance Commissioner's identical fonn does not 

result in a claim. Accordingly, even if Circuit Court of Jackson County were to provide the 

declaratory relief that the Plaintiff was seeking, it would not establish that the proposed class 

members have claims. That issue would depend on individualized, fact specific inquiries that 

makes class certification an improper vehicle for resolving these claims. 

The class certification sought in this case, that the Court declare on a class wide basis that 

fonns are not identical to those of the West Virginia Insurance Commissioner, was considered 

and rejected by the United States District Court for the Southern District of West Virginia. See 

Martin v. State Farm Mutual Automobile Insurance Company, 809 F. Supp.2d 496 (2011). In 

Martin, the Plaintiffs also sought certification of a class with respect to compliance with wv 

Code 33-6-31d. However, the Martin Court notes that, ''the inapplicability of the statutory 

presumption does not automatically give rise to a claim for underinsured motorist's coverage." 

See Martin v. State Farm Mutual Automobile Insurance Company, 809 F. Supp.2d 496, 511. 

Citing to Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 180 L.E.2d 374, the Martin Court 

concludes that the requirements of Bias, which requires "intensive individual fact-finding" 

precludes class certification, as it is that analysis which determines whether a claim exists. Id 
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For that reason, the Martin Court finds that a class certified on that basis would fail to meet the 

commonality requirements of Ru1e 23 of the Federal Ru1es of Civil Procedure, and class 

certification was denied. Id 

Similarly, in Blake v. State Farm Mutual Automobile Insurance Company, 168 Ill. 

App.3d 918, 523 N .E.2d 85 (1988), overruled on other grounds by Royal Imperial Group, Inc. v. 

Joseph Blumberg & Associates, Inc., 240 Ill. App.3d 360, 608 N .E.2d 178 (1992), a court faced 

with the request for class action certification concerning the compliance of selection / rejection 

forms denied certification on the basis that the form's compliance was not central to a claim for 

increased coverage. In Blake, the Plaintiff contended that State Farm failed to use adequate 

"acknowledgement/rejection" forms for new business. See Blake v. State Farm Mutual 

Automobile Insurance Company, 168 Ill. App.3d 918, 920, 523 N.E.2d 85, 87. The Plaintiff 

argued that the form's inadequacies "created a predominant question of law upon which the class 

action allegations are based." Id In rejecting that argument, the Blake Court states, 

Blake inaccurately characterizes the instant case as one that turns 
on a pervasive question of law common to all class members. In 
the cases cited by Blake, the common question of law or fact was 
the basis for the law suit. The defendants' actions harmed all class 
members, although the harm to the individual class members may 
have varied somewhat by degree or circumstances in which it 
arose. In contrast, no commonality among members of the 
proposed class arose from the transaction of September 5, 1980, 
between Mr. and Mrs. Blake and State Farm's agent Ms. Trennert, 
and proof of Blake's claim wou1d not give other proposed class 
members a right to recover. The instant case arose from an auto 
accident between Blake and an unnamed third party, and the 
allegations of improper offer stem from individual negotiations 
with State Farm's agent. The circumstances 0/ the case shows 
predominant individual issues despite an incidental question 0/ 
law that may extend to other insureds. 

Id,at 88, 922 (emphasis added). 

In reaching this finding, the Court in Blake affirms the dismissal ofthe class action claims. 
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Similar to the holdings in Martin and Blake, this Court has also found that fact specific 

inquiries into individual claims precludes class certification in a class action law suit. In Ways v. 

Imation Enterprises Corp., 14 W. Va. 305, 589 S.E.2d 36 (2003), this Court found that the 

commonality and typicality requirements of Rule 23 of the West Virginia Rules of Civil 

Procedure were not met in breach of contract cases where oral representations were made to 

individuals of the proposed class by different people at different times. In Ways, the plaintiff 

sought class action certification for breaches of contract and employment discrimination. The 

plaintiff argued that the defendant employer had promised the members of the proposed class 

continued employment, but breached those promises when the class members were terminated. 

In rejecting the plaintiff's argument for reversal of the trial court's denial of class action 

certification, the Court states, 

Because the bulk of the appellants' breach of contract claims rests 
upon alleged individual oral representations made by various 
members of management, we agree with the circuit court that 
individualized evidence as to the specific circumstances 
surrounding the alleged promises is required. Accordingly we 
conclude that the circuit court did not abuse its discretion when it 
ruled that the appellants' breach of contract claims do not meet the 
commonality and typicality requirements ofRule 23(a). 

Ways v. Imation Enterprises Corp., 14 W. Va. 305, 314, 589 
S.E.2d 36, 45. 

This case is no different. First, whether the proposed class members in this case have 

claims is not determined by a declaratory ruling that the Plaintiff seeks, but by individualized 

fact fmding, as required under Bias. As the Court in Blake notes, that fact makes the legal issue 

of form compliance an incidental legal question that does not resolve any aspect of whether a 

potential class member is entitled to a roll up of underinsured motorist coverage. Those 

individual, fact specific issues defeat class certification because they are neither typical nor 
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common to the class. Whether a Plaintiff has a claim remains at issue irrespective of the 

declaratory relief sought, and the inclusion of potential class members with no claims is outside 

the scope of Rule 23 of the West Virginia Rules of Civil Procedure. The Circuit Court's decision 

to certify a class on the sole issue of whether Erie is entitled to a statutory presumption is 

completely contrary to the clear authority of the Martin decision, a case cited with approval by 

this Court when it reached its decision in the Thomas case. 

D. Plaintiff's Proposed Class Does Not Meet The Predominance Test 

In addition to failing to meet the requirements of Rule 23(a) of the West Virginia Rules 

of Civil Procedure, the Circuit Court of Jackson County abused its discretion and erred when it 

found that the class issues in this case predominated over the individual issues pursuant to Rule 

23(b)(3). Specifically, the Circuit Court of Jackson County held that, ''the issue in this case 

relating to Erie's use of defective underinsured motorists coverage selection/rejection forms 

predominate of any other issues present in the case." See Opinion and Order Granting 

Plaintiff's Supplemental Motion/or Class Certification, paragraph 43 (Erie Appendix, 26). 

The determination of whether Erie is entitled to the statutory presumption provided by 

WV Code 33-6-31d does not resolve liability or damages for any of the proposed class members. 

Rule 23(b)(3) of the West Virginia Rules of Civil Procedure requires a finding that, "the 

questions of law or fact common to the members of the class predominate over any questions 

affecting only individual members," W. VR.C.P. 23(b)(3). Because liability and damages 

require a fact intensive inquiry on an individualized basis, it is clear that the declaratory relief 

sought by way of this class action does not predominate over the individualized issues mandated 

by Bias. 

This Court has discussed the requirements of Rule 23(b)(3), stating, 
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The predominance criterion in Rule 23(b)(3) is a corollary to the 
"commonality" requirement found in Rule 23(a)(2). While the 
"commonality" requirement simply requires a showing of common 
questions, the "predominance" requirement requires a showing that 
the common questions of law or fact outweigh individual 
questions. 

Tabata v. Charleston Area Medical Center, Inc., 233 W. Va. 512, 
520,759 S.E.2d 459, 467 (2014), citing In Re West Virginia 
Rezulin Litigation v. Hutchison, 214 W. Va. At 71-72,585 S.E.2d 
at 71-72. 

With respect to the federal counterpart to West Virginia's Rule 23(b)(3) predominance 

requirement, the United States Court ofAppeals for the Fourth Circuit has commented on the test 

for predominance, stating, 

[T]he mere fact that the defendants engaged in uniform conduct is 
not, by itself, sufficient to satisfy Rule 23(b)(3)'s more demanding 
predominance requirement. The predominance inquiry focuses not 
only on the existence of common questions, but also on how those 
questions relate to the controversy at the heart of the litigation. See 
Amchem Prods., 521 U.S. at 623, 117 S.Ct. 2231 (noting that the 
predominance inquiry "trains on the legal or factual questions that 
qualify each class member's case as a genuine controversy"). Even 
a plethora of identical practices will not satisfy the predominance 
requirement if the defendants' common conduct has little bearing 
on the central issue in the litigation .... 

EQT Prod. Co. v. Adair, 764 F.3d 347, 366 (4th Cir. 2014). 

The fact that class claims that require an individualized inquiry with respect to each class 

member's damages mayor may not require a finding that class issues do not predominate over 

individualized issues. However, where liability issues also require an individualized inquiry, the 

predominance test is not met. The United States District Court for the Northern District of West 

Virginia addressed this issue, stating, 

In determining whether the predominance standard is met, courts 
focus on the issue of liability. Zapata, 167 F.R.D. at 165 (citing 
Gold Strike Stamp Co. v. Christensen, 436 F.2d 791, 796 (10th Cir. 
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1970); United Telecommunications, Inc. Sec. Lit., 1992 WL 
309884 (D.Kan.1992)). If the liability issue is common to the class, 
common questions are held to predominate over individual ones. 
Where, however, the issue of liability turns on something peculiar 
to the individual plaintiffs, such as the plaintiffs' responses or 
states of mind, then common questions have been held not to 
predominate." Hewlett, supra at 220. 

Nolan v. Reliant Equity Inv'rs, LLC, No. CIV A 3:08-CV-62, 2009 
WL 2461008, at *5 (N.D.W. Va. Aug. 10,2009). 

In light of this Court's holding in Thomas v. McDermitt, the resolution of whether Erie is 

entitled to a statutory presumption or not does not resolve issues of liability or damages for the 

proposed class members. In Thomas, this Court held that an insurer's loss of the statutory 

presumption resulted in a reversion to the standards enunciated in Bias v. Nationwide Mutual 

Insurance Company. As this Court noted, "Thus, upon loss of the presumption, the insurer is 

thereafter obligated, under the standards articulated in Bias to prove that (1) it made a 

commercially reasonable offer of coverage to the insured, and (2) the insured's rejection of such 

coverage was knowing and intelligent." Thomas v. McDermitt, 232 W. Va. 159, 173, 751 S.E.2d 

264,278. 

Accordingly, with respect to liability issues alone, each proposed class member's claim 

would require an individual inquiry into the nature and extent of information that was exchanged 

when underinsured motorists coverage was either selected or rejected, including the 

documentation that exists in each class member's insurance application materials, and testimony 

of an insurance agent and/or the proposed class member concerning discussions that took place 

when underinsured motorists coverage was purchased. See e.g. Webb v. Shaffer, 694 F. Supp. 2d 

497 (S.D.W. Va. 2010). With respect to damages, a separate individual inquiry would also be 

required to assess any potential damages that may arise from any ineffective offer of coverage. 

A declaratory judgment on whether Erie has lost its statutory presumption of a commercially 
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reasonable offer and knowing and informed selection or rejection of coverage does not resolve 

any issue of liability or damages for any of the class members. That fact alone establishes the 

lack of predominance of class issues in this case. 
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CONCLUSION 


The requirements of Rule 23 of the West Virginia Rules of Civil Procedure are designed 

to ensure that proposed class actions meet the necessary criteria for management of multiple 

claims that can be resolved through the resolution of the class representative's claims. This is 

especially true for the requirements under Rule 23(a) that the class claims be common and 

typical of the proposed class members. In this case, the Circuit Court of Jackson County 

certified a class on the singular issue of whether the Petitioner is entitled to a statutory 

presumption under WV Code §33-6-31d that, in its essence, determines which party has the 

burden of proof in establishing whether there was an effective offer of underinsured motorists 

coverage and a knowing and informed selection or rejection of that coverage. 

The lack of commonality and typicality in this case becomes apparent when looking at 

the issues that would remain unresolved through the declaratory relief sought by the Respondent, 

Tamara Hardman. Irrespective of how that declaratory issue is resolved, the remaining proposed 

class members are still left in the position of having to independently establish both liability and 

damages through individualized trials and individualized forms of evidence peculiar to their 

claims. 

As the United States Supreme Court noted in the Wal-mart case, commonality requires 

that the, "claims must depend upon a common contention ... of such a nature that is capable of 

classwide resolution - which means that determination of its truth or falsity will resolve an issue 

that is central to the validity of each one of the claims in one stroke." Wal-Mart Stores, Inc. v. 

Dukes, 131 S. Ct. 2541, 2551 (2011). Whether Erie is entitled to a statutorily prescribed 

presumption does not resolve any issue that is central to the validity of the individual class 

claims. 
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Similarly, the proposed class claims in this case lack the typicality required by Rule 23. 

Due to the fact that individualized proof is required as to liability and damages for each 

individual class member, there is no typicality amongst any of the potential class claims in this 

case. For these reasons, the Respondent, Tamara Hardman, has not established the prerequisites 

for class certification. 

Likewise, the class action certified in this case cannot be maintained pursuant to Rule 

23(b)(3) of the West Virginia Rules of Civil Procedure due the individualized issues present in 

each proposed class member's potential claims. The Circuit Court of Jackson County found that 

this proposed class action was maintainable because the questions of law and fact common to the 

class claims predominated over the questions of law and fact specific to the individual claims. 

This Court's holding in Thomas v. McDermitt clearly instructs otherwise. The proposed 

declaratory relief sought by way of this class action does nothing to resolve liability or damages 

of the proposed class members. Each individual class member is still in the position of having to 

separately litigate both liability and damage issues that cannot be resolved, in any manner, on a 

class wide basis. The questions or law or fact that that must be adjudicated on an individual 

basis vastly outweigh the singular issue of whether the Petitioner in this case is entitled to a 

statutory presumption. This assessment goes to the heart of Rule 23 (b)(3) and the predominance 

requirement for maintaining a class action. Questions of law or fact common to the class do not 

predominate over the individualized issues and class action treatment of these issues is not 

superior to handling them on an individual basis. The Circuit Court of Jackson County abused 

its discretion in finding otherwise. 
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PRAYER FOR RELIEF 


WHEREFORE, the Petitioner, Erie Insurance Property & Casualty Company, 

respectfully prays as follows: 

1. 	 That the Petition for Writ of Prohibition be accepted for filing; 

2. 	 That this Court issue a rule directing the Respondents to show cause as to 

why a Writ of Prohibition should not be awarded; 

3. 	 That the underlying case be stayed until resolution of the issues raised in 

this Petition; 

4. 	 That the Court award a Writ of Prohibition against the Respondents, 

vacating the Opinion and Order Granting Plaintiff's Supplemental Motion 

for Class Certification; and 

5. 	 That the Court award such other and further relief as this Court deems 

appropriate. 

ERIE INSURANCE PROPERTY 
& CASUALTY COMPANY 

BY COUNSEL 

LAMP BARTRAM LEVY 
TRAUTWEIN & PERRY, PLLC 
720 F ourth Avenue 
Post Office Box 2488 
Huntington, WV 25725-2488 
(304) 523-5400 / (304) 523-5409 
jlamp@lbltplaw.com 
mperrv@lbltplaw.com 
Counsel for Petitioner 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STATE OF WEST VIRGINIA ex rei. 
ERIE INSURANCE PROPERTY & 
CASUALTY COMPANY, 

Petitioner, 
Noo ______v. 

THE HONORABLE DAVID W. NIBERT and 
TAMARA HARDMAN, individually and as 
Administratrix of the ESTATE OF EMILY 
ELIZABETH-ANNE HARDMAN, 

Respondents. 

VERIFICATION 

STATE OF PENNSYLVANIA, 

COUNTY OF -=£-:;Il_".....;(,-'_____, to-wit: 

-""G-""-J..:..../)I._---:t.:J~lJ:....;d~JI._____., being first duly sworn, deposes and says that 

he is a representative of Erie Insurance Property & Casualty Company, the Petitioner 

herein, and that he is duly empowered and authorized to verify the attached Petition and 

other papers relative to this civil action, and that he has read the Petition for Writ of 

Prohibition and that he has personal knowledge of the facts alleged therein or, to the 

extent he does not have personal knowledge, he believes, based upon information made 

known to him, the same to be true. 

Taken, subscribed and sworn to before the undersi 

dayof ,2016. 

d Notary Public this _/~ 
S 1if: 

My commission expires 
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CERTIFICATE OF SERVICE AND 

MEMORANDUM OF PERSONS TO BE SERVED 


The undersigned counsel hereby certifies that on the 2pt day of September, 2016, the 

following parties were served with a copy of the foregoing Petition for Writ of Prohibition and 

Petitioner's Appendix in Support of its Petition for Writ of Prohibition via first class U. S. Mail. 

The undersigned counsel further states that the persons to be served the Rule to Show Cause, 

should this Court grant the relief requested by this Petition for Writ of Prohibition are as follows: 

The Honorable David W. Nibert 
Circuit Court of Jackson County 
214 West Main Street 
Ripley, WV 25271 
304.675.3480 

Brent Kesner, Esquire 
Kesner & Kesner, PLLC 
PO Box 2587 
Charleston, WV 25329 
304.345.5200 

Carrie L. Newton, Esquire 
PO Box 506 
Ripley, WV 25271 
304.372.7777 
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