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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGINIA 


WEST VIRGINIA DEPARTMENT OF UPON PROCEEDING TO 
TRANSPORTATION, DIVISION OF CONDEMN LAN}) FOR 
HIGHWAYS, and PAUL A. MATTOX, JR., P.E. PUBLIC USE. 
SECRETARY/COMMISSIONER OF HIGHWAYS, 

Petitioners, 
v. Civil Aetion No. ll-C-36 

Honorable Andrew N. Frye, Jr., 
Senior Status Judge, by Assignment 

DOUGLAS R. VEACH, MICHAEL S. LIPTAK, Project No.: X316-H-95,20 
ARVELLA PIERCY, ARETTA TURNER, APD-04S4(103)C 
ROsELLA A VEACH, DOROTHY VEACH Parcel No. 6-1 and 5~2 
DEBORAH E. VEACH; SHEILA KAY VEACH, (Mineral Rigbts) 
SHERWOOD S. VEACH, SHARON A MEHOK, 
F. CRAIG vEACH, L. COLEMAN VEACH, 
REGINALD K. VEACH, JEFFREY T. VEACH, 

ERIC C. VEACH, CHRISTOPHER K. VEACH, 

ST. MARY'S CATHOUC CHURCH AND EPIPHANY 

OF THE LORD CEMETERY, AND THE ROMAN 

CATHOLIC DIOCESE WHEELING-CHARLESTON, 


D~PtrrVRespondents. 

ORDER GRANTING SUMMARY JUDGMENT AND 

AWARDING FEES AND COSTS TO RESPONDENTS. 


AND 
ORDER DENYING PETITIONER'S MOTION FOR SUMMARY JUDGMENT; 


PETITIONER'S MOTION TO SET ASIDE AND RESCIND STIPULATION; AND 

PETITIONER'S MOTION TO CERTIFY A QUESTION 


Now comes this Court. the Honorable Andrew N. Frye, Jr. preSiding, and after due 

consideration ofRespondent's Specific and Comprehensive Motionfor Summary Judgment; the 

Response thereto; and the arguments of counsel presented thereon; and upon consideration ofthe 

Respondent's Motionfor Reimbursement ofAttorney's Fees, Litigalion Expenses, and Expert 

Witnesses' Fees and Expenses; the Response thereto; and the arguments of counsel presented 

thereon, and upon due consideration ofPetitioner's Motion/or Summary Judgment, Motion fO 

Set ASide and Rescind Stipulation, and MOlion to Certify a Question, and the Responses thereto, 
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this Court does hereby make the following FINDINGS OF FACT and CONCLUSIONS OF 

LAW: 

1. This case is before the Comt as aresult of an uncompensated take ofminerals 

from the Respondents (collectively refened to as Veach) dming the construction ofthe Corridor 

H bighway by the Petitioners through property in which Respondents reserved their mineral 

rights located in Hardy County, West Virginia. 

2, This case was originally before this Court. the Honorable Charles Parsons 

presidin~ same having been filed as a Writ ofMandamus in Hardy County Circuit Court Civil 

Action to-C-88 filed on Oetobe}" 12,2010. In the Writ, Respondents Veach argued that their 

minerals had been unlawfully taken without a condemnation proceeding being instituted by 

WVDOH against them and desired to force WVDOH to comply with its statutory and 

constitutional duty to commence eminent domain proceedings against the mineral interests .held 

by all the parties. To determine if filing against the reserved mineral interests was 

constitutionally and statutorily required, parties engaged in discovery to supply adequate facts to 

the Court upon which to decide the mandamus action. As the result ofan Agreed Orderdated 

March 31, 2011 between Veach and WVDOH, WVDOH agreed to institute eminent domain 

proceedings against the Veach Petitioners.lnasmuch as the purpose of the Writ was to force the 

WVDOH to comply with its coildenmation duty, obviously, WVDOH agreed that it had a duty to 

compensate the Veach heirs for the take oftheir reserved minerals. satne having been identified 

through discovery as limestone and gravel. WVDOH did not appeal Civil Action lO·C-88. 

3. Previously. on May 10.2010, Margaret Z. Newton, et als, filed a Writ of 

Mandamus (Hardy County Cireuit Court case number 10-C-42) on the identical issue - to 

compel WVDOH to perform its statutory duty and file a condemnation proceeding on the 
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mineral rights that Ms. Newton owned on property through which the Corridor Hhighway had 

been constructed. By Agreed Order dated March 31. 2011. WVDOH agreed to institute eminent 

domain proceedings against Ms. Newton's mineral rights. WVDOH did not appeal Civil Action 

1O-C-42. 

4. The present condemnation civil action was commenced. pursuant to the Agreed 

Order in Case No. lO-C-88, against the Veach Respondents on May 27. 2011. WVDOH 

likewise filed a condemnation proceeding in the Newton case (Hardy COlUlty Circuit Court Civil 

Action ll-C-30) on Apri129, 20111. Inasmuch as the two cases dealt with.in the words of 

WVDOH counsel, "exactly the same" issues, these cases were consolidated fOl' pretrial 

hearings.Motionfor Stay o/CircuiT: Court Proceedings, p. 2, 1f3 (May 14, 2014). Indeed, both 

the Veach and Newton Respondents were dealing with the same issues with regard to the take of 

their limestone. With respect to the pretrial issues, several jointly controlling rulings were tnade 

to clarify the issues for trial as follows: 

I. May 10,2012 Hearing (June 5. 2012 Order) 

a. That the severance of the mineral rights prior to the WVDOH's take from 

the surface ofthe properties created two separate and distinct estates and 

compensation for the taking should be detemlined and apponioned as the 

interest of the parties may appear, pursuant to State by Dept. ofNatural 

Resources v. Cooper, 152 W.Va. 309, 162 S.E.2d281(1968}. 

b. That the date oftake was the date the WVDOH filed the Petitions and not 

the date of taking ofthe surface or the commencement ofconstruction, 

I Respondent Newton is represented by the same Counsel as Respondents Veach. WVDOH counsel was likewise 
identical in all pretrial and trial proceedings in. Newton IIlld in all pretrial proceedings in Veach up to and until the 
jUry verdict Mr. Summers has replaced Mr. Martin on behalfofWVDOH. 
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pursuant to West Virginia Dept. o/Highways'V. Roda, 177 W.Va. 383, 352 

S.E.2d 134 {l986). 

c. 	 That the WVnOR's failure to first contact the Respondents before the 

commencement of construction denied them the opportunity to detennlne 

the highest and best use ofthe limestone and the just compensation they 

were each entitled to receive. 

d. 	 That the compensation for the underlying minerals is the fair market value 

ofthe limestone which was removed and used as ofthe date oftake, or in its 

present uncovered state ready for loading, with nO consideration ofthe 

production, mining or excavatiOJl costs, pursuant to Roda, supra. 

e. 	 That in the absence of a unified fee simple estate, the hybrid valuation rule 

for minerals adopted in West Virginia Dept. ofHighways 'V. Berwind Land 

Co., 167 W.Va. 726,280 S.E.2d 609(1981), does not apply because there is 

separate ownership. 

II. October 25, 2012 Hearing (December 6,2012 Order) 

a. 	 That the WVDOH entered onto the Respondents' respective properties and 

excavated and appropriated limestone without their pennission and by so 

doing, acted in bad faith and in a willful trespass against their interests. 

b. 	 That the standards set forth in Roda, supra, would apply to the valuation of 

the limestone excavated and no consideration could be given to the 

production, mining or excavation costs related to the same. 

c. 	 that the standards set forth in Roda. supra, and Berwind, supra, would be 

applied. 
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f. 

III. November 13, 2012 Hearing 

a. 	 The Court adopted identical jury charges) jury instructions, and verdict 

forms for both cases and with the exception ofthe style of the case and non~ 

substantive differences, the JUIY charge, jury instructions. and verdict fOlms 

were exactly the same. 

IV. July 30. 2013 Pretrial Hearing (August 29,2013 Order) 

a. 	 That the Respondents in each case may introduce evidence that (a) the 

WVDOH entered onto the property without their pennission; (b) the 

WVDOH made no effort to contact them; and (c) the WVDOH's failure to 

commUnicate with the Respondents precluded an opportunity to assess the 

value ofthe limestone prior to excavation. 

b. 	 That recovery yields for limestone from the subject properties were 

iIIelevant and that the discussion ofthe same was inadmissible. pursuant to 

Roda, supra. 

c. 	 That the Respondents could introduce evidence related to the WVDOH's 

use of the limestone in construction of Corridor H to prove the limestone's 

quality. 

d. 	 That given the quantity of limestone at issue. the Respondents would be 

allowed a market time frame window of eighteen (18) months from the date 

of take in which to present evidence concerning uses and m.arkets for the 

limestone at issue. 

V. August 20, 2013 Hearing (August 29. 2013 Order) 
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a. 	 Limiting instruction adopted for both. trials directing the jury to "consider 

matters oflimestone and procedures by the WVDOH on properties other 

than the [Respondents] solely for the purposes of demonstrating 

documentation, processes and procedures by the WVDOH and for purposes 

of demonstrating methodology and aCC\lfacy ofcalculations made by the 

experts.." 

Petitioner's Motion/or Stay a/Circuit Court Proceedings, (May 14,2014). 

5. The Court proceeded to trial on the Newton matter first. The Newton trial was 

held on April 7,8,& 9, 2014. Prior to the trial. the parties stipulated that ''the minerals reserved 

by Margaret Z. Newton include limestone and gravel as defined by the Court". Order, p. 3, 1/2, 

WVDOH v. Newton, Case No. 11-C-30 (May 23,2013). 

6. The Newton jury rendered a verdict in favor ofRespondent Newton finding that 

the Respondent had met her burden in proving the quantity. quality) marketability, and market 

value of the limestone both removed by WVDOH and left in its natural state on the property. 

The jury fixed the value of the limestone removed at $3.. 79 per ton and allowed a value of $0.25 

per ton for the limestone left in the ground. 

7. Subsequent to the jury trial, Petitioners filed an appeal of the verdict to the West 

Virginia Supreme Court of Appeals. Petitioners alleged numerous grounds which were 

ultimately found to have either not been properly preserved or to be without merit. After the jury 

verdict was affiml.ed, Petitioners retained different counsel to complete the litigation in the 

Veach matter. 

8. Respondents Veach have moved this Court for Summary Judgemenr on the basis 

of collateral estoppel citing the jury verdict in the Newton matter as di spositive of the remaining 
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issues between the parties, same being the value of the limestone taken by WVDOH from the 

Veach reselVe ofmineral rights. Respondent Veach is also willing to accept the values of $3.79 

per ton of limestone removed and $0.25 per ton of limestone remaining in the ground as just 

compensation for the take on the Veach property. 

9. Petitioners argue that they are entitled to, essentially, start over because its current 

counsel disagrees with the strategy employed by WVDOH'sprior counsel in both the Newton 

and Veach cases. Furthermore. by virtue ofthe acts and omissions by prior counsel, the Newton 

decision from the West Virginia Supreme Court should not be held against WVDOH in the 

Veachcase because many alleged errors were not properly preselved for presentation on appeal. 

Petitioners have 1ikewise filed a Motion to rescind the prior stipulations made ill the Veach case, 

to-wit: 

1. 	 That Anna M. Veach conveyed the surface only to three (3) of 
her sons on August 31. 1968, reserving unto herself fee simple 
ownership ofall minerals Underlying the Veach real estate, 
without limitation or restriction, and which reservation and 
ex.ception is free of ambiguity and clear in its intent. 

2. 	 That the minerals reserved by Anna M. Veach include 
limestone and gravel as defined by the Court. 

Order, WVDOH v. Veach, Case No. l1-C-36, p. 4112 (May 23,2013). 

Collateral Estoppel 

10. With respect to the doctrine of collateral estoppel. the West Virginia Supreme Court 

ofAppeals has recognized that "[c]ollateral estoppel is designed to foreclose re-litigation of 

issues in a second suit which have actually been litigated in the earlier suit even though there 

may be a difference in the cause of action between the parties of the first and second suit." 

Syllabus Point 2~ in part, Conley v. Spillers. 171 W,Va. 584, 301 S.E.2d 216 
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(1983):Fulthennore, "[ c ]ollateral estoppel will bar a claim iffour conditions are met: (1) The 

issue previously decided is identical to the one presented in the action in question; (2) there is a 

final adjudication on the merits ofthe prior action; (3) the party against whom the doctrine is 

invoked was a party or in privity with a party to a prior action; and (4) the party against whom 

the doctrine is raised had a full and fair opportunity to litigate the issue in the prior action." 

Syllabus Point 1, State v. Miller, 194 W.Va. 3,459 S.E.2d 114 (1995). 

11. As for the fast element, the issues decided between the Newton and WVDOH 

parties are identical to the ones presented in the present action. In fact, these cases have 

proceeded in tandem throughout the pretrial hearings afterWVDOH filed the condemnation 

proceeding against the mineral interests. The issues between Newton and WVDOH dealt with 

the value ofthe mineral interest reserved by Newton in the limestone both removed and left 

behind at the Corridor H right of way. The issues presented in the Veach case are identical and a 

Hardy County jury has previously fixed a value on similarly situated limestone. 

12. The second element of collateral estoppel requires a final adjudication on the 

merits. That occurred in this case in the Veach trial. It is important to note that the Veach 

decision on the merits also included several stipulated statements offact that the WVDOH and 

Veach entered into prior to the trial on the merits. Inasmuch as these stipulations were made 

freely and with the advice of counsel and provided the basis upon which the remaining 

outstanding issues between the parties were decided, this Court views the stipulations of fact on 

equal footing with those matters that were fully and finally adjudicated on the merits by the jUty. 

WVDOH's argument that the stipUlations offact. especially the stipulations that the 

limestone and. gravel are not minerals ill which a general reservation ofmineral rights could 

apply, are not well taken. WVDOH has been an active participant in this litigation. For 
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whatever reason,' WVDOH decided to employ different legal counsel to complete the litigation 

ofthe Veach matter. While it is within WVDOH's right to have the counsel of their choice, a 

change in counsel does not make WVDOH a different party and evade the application of 

collateral estoppel on those matters which WVDOH now wishes to litigate. 

13. The third element of collateral estoppel requires that the party against whom the 

doctrine is invoked was a party or in privity with a party to a prior action. This element is easily 

satisfied. WVDOHwas the Petitioner in the Newton case and is the Petitioner in the present 

matter. Collateral estoppel is appropriately applied against WVDOH in this matter. 

14. The fourth element requires that the palty against whom collateral estoppel is 

raised had a full and fair opportunity to litigate the matte:r previously. WVDOH clearly had a 

full opportunity to litigate the matters leading up to this summary judgment motion on the basis 

of collateral estoppel. First, WVDOH had the opportunity to litigate its duty to proceed against 

the mineral interests of the Veach heirs in theWrit ofMandamus. Rather than digging in to 

litigate the issue ofwhether WVDOH was under a legal duty to proceed against the Veach 

property interest in a condemnation action, it AGREED to proceed against the mineral interests 

of the Respondents and did so. Although WVDOH now argues that the litnestone and gravel 

were not appropriately preserved by the general reservation ofmineral rights, WVDOH 

nevertheless abandoned its argument before the Hardy County Circuit Court in the mandamus 

action opting instead to file the condemnation proceeding. WVDOH did not appeal the 

mandamus action. 

In the Newton case, WVDOHfully participated in discovery and pretJ:ial hearings, 

selected its own expert witnesses, participated in a full and fair trial of the matter, and had the 

benefit of counsel at all times to advise it of its legal rights and duties. WVDOH now contends 
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that it is unsatisfied with the performance ofcounsel that it selected and it was somehow unable 

to fully and fairly litigate the Newton case. While the errors ofWVDOH counsel in preserving 

issues on appeal were noted by the West Virginia Supreme Court ofAppeals, these errors did not 

in any way limit the full and fair access WVDOH had to litigate the matter before the Hardy 

County Circuit Court. WVDOH's argument on full and fair access is not well taken by this 

Court inasmuch as they are an experienced litigant in condemnation lawsuits and had counsel of 

thejr own choosing to represent their interests. 

Summary Judgment 

15. "A motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concenring the facts is not desirable to 

clarify the application of the law." Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal 

Insurance Co. ofNew York, 148 W.Va. 160,133 S.E.2d 770(1963). ''If the moving party 

makes a properly supported motion for summary judgment and can show by affinnative 

evidence that there is no genuine issue of a material fac~ the burden of pl'oduction shifts to the 

nonmoving party who must either (1) rehabilitate the evidence attacked by the moving party, (2) 

produce additional evidence showing the existence of a genuine issue for trial, or (3) submit an 

affidavit explaining why further discovery is necessary as provided in Rule 56(/) o/the West 

Virginia Rules ojCivil Procedure. Syllabus Point 3, Williams v. Precision Coil. Inc., 194 W.Va. 

52, 459 S.E.2d 329 (1995), 

16. In opposition to the Motion/or Summary Judgment. WVDOH alleges that it was 

prohibited from presenting many errors in Newton due to its own error in failing to properly 
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pl'eserve same and collateral estol?pel should not apply. Additionally, WVDOH raises the 

following issues as questions offact that should be decided by ajury: 

a. 	 Ownership ofthe mineral interests because WVDOH maintains "[f]irst and 

foremost. Petitioners assert that the Respondents are not the owners ofthe 

limestone at issue." Petitioner's Response to Respondents' Specific and 

Comprehensive Molion for Summary Judgment against Petitioners, Footnote 

3, p. 10 (August 20,2015). 

b. 	 Marketability of limestone removed from the property as the parties experts 

differ on valuation of the limestone and the Respondents have failed to prove 

marketability. 

The Court has reviewed the record and find these arguments to be without merit. First 

with respect to ownership ofthe minerals, the Court has reviewed the Writ ofMandamus - Civil 

Action 10·C-88 - wherein WVDOH first alleged lack of capacity to sue based upon lack of 

ownership of the minerals on the basis of the non-finality of the settlement ofthe Estate of Anna 

M. Veach. WVDOH abandoned its pursuit of the 12(b)(6) motion in Civil Action 1O-C~88 and 

agreed to proceed against the Veach Respondents in a condemnation action. In the Petition to 

initiate the present action, WVDOH alleged as follows: 

"Upon infonnation and belief, title to the mineral rights originally 
reserved by AnnaM. Veach inDeed Book 120, at page 258, of 
record in the Office ofthe Clerk ofthe County Commission of 
Hardy County~ West Virginia, is now possessed by the 
Respondents." Petition, WVDOH v. Veach, p. 6, ~19 (May 27, 
2011). 

Clearly, WVDOHwas ofthe opinion and indeed alleged as a swam fact that the 

Respondents owned the mineral interests involved in this action, and that the mineral interests so 
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claimed were for "significant mlnerals, primarily limestone". Petition, WVDOH v. Veach, p. 6, 

~20 (May 27, 2011).WVDOH went on to allege that: 

"The Petitioners expressly deny that there were limestone mineral 

deposits~ or any other minerals, located on Parcel Nos. 5-1 and 5-2 

that were marketable and ofsignificant value for which the 

Respondents are entitled to compensation and expressly deny that 

Respondents have incurred any damages to their property and, 

therefore, are not entitled to compensation." 

Petition, WVDOH v. Veach Case No. ll-C-36, p. 6, ,21 (May 27, 

2011). 


The West Virginia Supreme Court ofAppeals has previously held that a "[P]Iaintiffwas 

conclusively bound by allegations offact, matelia1 or immaterial, contained in his pleadings." 

Syl. Pt. 3, Pettry v. HedrIck, 123 W.Va. 107,13 S.E.2d 401 (1941). This basic premise makes 

perfect sense because the complaint is the starting point for litigation. To backtrack on facts 

asserted at the outset of the case places the litigants and the Court ill a terrible position, 

especially when counsel desires a "re-do" almost five years after the action was commenced. 

The WVDOH's position was further cemented when it agreed to two stipulations 

advanced by the Respondents in their Second Motion for Partial Summary Judgmenl wherein 

WVDOH agreed that 

1. 	 That Anna M. Veach conveyed the surface only to three (3) of 
her sons on August 31, 1968, reserving unto herself fee simple 
ownership ofall minerals underlying the Veach real estate, 
without limitation or restriction, and which reservation and 
exception is free of ambiguity and clear in its intent. 

2. 	 That the minerals reserved by Anna M. Veach include 
limestone and gravel as defined by the Court. 

Order, WVDOH v. Veach, Case No. 11-C-36, p. 4 ~2 (May 23,2013). 

In accord with the precedent from~, this Court reiterates its prior findings in this 

matter and declares that the Respondents are the owners of a mineral interest in Perce] s 5 -1 and 
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5·2. That the mineral interests alleged to be at question encompassed "limestone mineral 

deposits". and that WVDOH challenged only the existence of the limestone mineral deposits on 

Parcel 5-1 and 5·2 or in the alternative that the limestone deposits were not marketable and of 

significant value to entitle the Veach Respondents to compensation. That is the case WVDOH 

plead, the case the Veach Respondents have litigated, and the only case that is to be decided by 

proceedings in this Court. 

WVDOH's second ground in opposition of sumtnary judgment is the issue ofproving 

marketability. WVDOH makes abig deal over the difference in value each side places on the 

Veach limeston.e. however, if they agreed, the Court would not be involved. Likewise. a 

deviation in value, no matter how large, cannot in and ofitself. preclude the granting ofa 

summalY judgment motion. 

From the pleadings, WVDOH alleged that the limestone was not marketable. The West 

Virginia Supreme Court ofAppeals. in Newton, addressed the marketability argument and what, 

exactly; the Respondents were required to show with respect to marketability. The Court found 

that lUlder the decision in West Virginia Department of Highways v. Roda. 177 W.Va. 383,253, 

S.E.2d 134(1986), that the trial court in Newton did commit an error by requiring Ms. Newton to 

establish the marketability of the Ijmestone during an 18 month time period when all Ms. 

Newton, or any property owner. must "show [is] the value ofthe property on the date ofthe 

take." West Virginia Department of Highways v. N~wton. 235 W.Va. 267. 276. 773 S.B.2d371. 

380 (2015).WVDOH has presented extensive argument that Respondents Veach cannot prove 

marketability ofthe limestone and that they are required to do so. Under the holdings in Roda 

and Newton, the marketability requirement WVDOH advocates simply does not exist. 
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Finally with respect to WVDOH's argument regarding expert valuation, it is important to 

note that both WVDOH's expert and Newton's experts (which are now Veach's experts) testified 

before the NewtonjU1:y and were subject to cross-examination and impeaclunent by WVDOH. 

No matter how Mr. Summers attempts to package his al'gument and market his evidence, a 

Hardy County jury has already heard WVDOR's argument and rendered a verdict in favor of a 

similarly situated landowner. 

17. Additionally, Respondents Veach have submitted evidence of a power point 

presentation with photographs taken in 2009 showing Corridor H construction on the Veach 

property and using Veach limestone/gravel. The COUlt frnds that the use ofthe limestOne/gravel 

by WVDOH in the construction of Corridor H forecloses WVDOR's argument asserted in its 

brief that the quality of the Veach limestone was substandard for road construction and likewise 

indicates that the allegation in the Petition that the limestone was either non-existent or not 

valuable is false. 

18. Accordingly, this Court FINDS that there exists no questions of materjal fact 

between the parties; that the Respondents Veach are owners of a limestone!gravel mineral 

interests on Parcels 5-1 and 5-2; that the issue of limestone valuation has already been decided 

by' a Hardy County jury with regard to Ms. Newton's properly which has limestone ofidentical 

character; that the present case and the Newton case were combined for all pre-trial hearings and 

had identical pre-trial rulings as entered by this Court; that the application of collateral estoppel 

is appropriate in this matter, that the parties expelts have previously agreed that the total volume 

of limestone removed is four million, eight hundred thirteen thousand. seven hundred and fOlty 

(4,813,740) tons, that the limestone remaining under the Corridor H highway is five million, two 

hundred eighty five thousand, two hundred and seventy nine (5,285,279) tons. and that 
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Respondents Veach have made an offer of settlement in the matter at the rates set by the Newton 

JUI)' of $3.79 per ton of limestone removed and $0.25 per ton of limestone remaining in the 

ground.Therefore, this Court FINDS that just compensation for the limestone removed by 

WVDOH from the Respondents' property on the date ofthe take is $18,244,074.00 and for the 

residue left in place as ofthe date ofthe take is $1,321,319.70. For atotal award ofjust 

compensation in the amount of$19.565,393.00. Summary judgment is appropriate. 

Petitioner's Motions 

19. Petitioller has filed aMotion to Certify a Question to the West Virginia Supreme 

Court ofAppeals on the designation oflimestone as a mineral. For the reasons discussed herein 

and the admissions made by the filings, that motion is DENIED. 

20. Petitioner has filed aMotion to Rescind the stipulations from May 13. 2013. For 

the reasons stated herein, the motion js DENIED. 

21. Petitioner has filed a Motion for Summary Judgment on the basis of the nature of 

the mineral vis-a-vie the type ofmineral reservation in the deed. For the reasons discussed 

herein. the Petitioner's Motion is DENIED. 

Respondents' Request for Attorney Fees and Costs 

22. The remaining issue between the parties, therefore. is the matter ofattorney fees 

and exp~nses requested by the Respondent fOI both the Writ ojMandamus and the present 

proceeding. This Court previously declined to decide the matter pending the conclusion ofthls 

case. However, having granted sununary judgment, consideration offees is appropriate. 
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23. The West Virginia Supreme COUlt ofAppeals has previously held, with regard to 

mandamus cases that "[c]osts and attorney's fees may be awarded in mandamus proceedings 

involving public officials because citizens should not have to resort to lawsuits to force 

govenunent officials to perfonn their legally prescribed nondiscretionary duties." Syl. pt. 1, 

State ex rel. W.Va. Highlands Conservancy, Inc. v. W. Va. Department ofEnvironmental 

Protectio~193 W.Va. 650,458 S.E.2d 88 (1995). Further, the COUlt found that "(a]ttomey's fees 

may be awarded to a prevailing petitioner in a mandamus action in two general contexts: (1) 

where a public official has deliberately and knowingly refused to exercise a clear legal duty, at1d 

(2) where a public official has failed to exercise a clear legal duty, although the failure was not 

the result of a decision to knowingly disregard a legal command. Syi. pt. 2, State ex reI. W.Va. 

Highlands Con.s.er~ancy, Inc. v. W. Va. Department of Environmental Protection,193 W.Va. 650, 

458 S.E.2d 88 (1995). Finally, "[w]here a public official has deliberately and knowingly refused 

to exercise a clear legal duty, a presumption exists in favor of an award of attorney's fees; unless 

extraordinary circumstances indicate an award would be inappropriate, attorney's fees will be 

allowed." Syl. pt. 3, ~tate ex reI. W.Va. Highlands Conservancy, Inc. v. W. Va. Depal1ment of 

Environmental ProtectiQn,193 W.Va. 650,458 S.E.2d 88 (1995). 

24. The Writ of Mandamus was filed to force WVDOH to file against the mineral 

rights held by the Veach Respondents herein. WYDOH agreed to dismiss the Writ and proceed 

with a condemnation action against the Veach Respondents. WVDOH admitted in its Petition 

that the Veach Respondents owned the mineral interests and identified the mineral interests as 

limestone. Later in litigation, WVDOH stipulated "(t]hatAnnaM. Veach conveyed the surface 

only to three (3) ofher sons on August 31, 1968, reserving unto herselffee simple ownership of 

all minerals underlying the Veach real estate, without limitation or restriction. and which 
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reservation and exception is free of ambiguity and clear in its intent, and that the minerals 

reserved by Anna M. Veaoh include limestone and gravel as defined by the Court.Order. 

WVDOH v. Veach, Case No. ll-C-36, p. 4 ~2 (May 23, 2013). 

25. Under the facts of the case, the Court FINDS that The Estate ofAnna M. Veach, 

Doug R. Veach, Executor (petitioner in Writ' ojMandamus) did prevail in the underlying action 

to force WVDOH to file a condenmation action against all Veach Respondents. The COUlt 

further FINDS that WVDOHdid willfully, deliberately, and knowingly refuse to exercise its duty 

to institute condemnation proceedings against the Respondents when it had a duty to do so, and, 

nevertheless, trespassed upon the Respondents' mineral rights and removed same without 

providing notice or compensation to the Respondent. A presumption thel'efor~ exists in favor of 

an award of attorney fees and cost and same are awarded as foHows ;n case number 10·C-88 

from the date of filing of the case on October 12. 2010 until the filing ofthe ordered petition in 

case number ll-C-36 on May 27. 2011. Inasmuch as Respondents Veach have fully prevailed in 

the mandamus action, fun award of fees and costs are appropriate. 

26. From areview ofthe affidavit, it would appear that the attorney's fees for the Writ 

totaled 45.2 hours at a rate of $250.00 per hour for a total fee ofSll.300.00; plus expenses of 

$1,751.01 durjng this time frame for a total of$13.051.01. 

27. RespondentsVeach have also requested attorney fees in the present civil action. 

W.Va. Code §54-2-16a provides that the "all costs of a condemnation proceeding in the trial 

court shaU be paid by the applicant.'· The West Virginia Supreme Court of Appeals has held that 

"[t]here is authority in equity to award to the prevailing litigallt his or her reasonable attolne)"s 

fees as 'costs,' without express statutory authorization, when the losing party has acted in bad 
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faith, vexatiouslYt wantonly or for oppressive reasons." Syl. pt. 3, Sally-Mike Properties ~ 

Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986). 

28. Under the facts ofthis case, Respondents Veach brought the mandamus action to 

force the WVDOH to file a condemnation suit against their mineral interest. Under the 

mandamus jUrisprudence, her attorney fees and expenses were awarded for their successful 

mandamus action. However, the delay occasioned by WVDOH's refusal coupled with the 

commencement of highway oonstruction while the WVDOH was trespassing upon the mineral 

interests placed Respondents Veach at a distinct disadvantage in proving the volume and 

ultimately the value of their mineral interest. At the time the case began, the mUlerals had been 

removed from her property and used in the Corridor H construction. Respondents Veach had to 

hire their own experts to reconstruct the topography of the property to estimate the volume of 

limestone which was removed by WVDOH contractors. The WVnOH did not provide 

topography or volume information in discovery and placed the burden of production upon 

Respondents Veach to prove how much limestone was removed. This requirement greatly 

increased litigation costs aJ.ld eXpel'lSes. 

29. In consideration of the Sally-Mike decision, this Court finds that "costs" under 

W.Va. Code §54-2-16a can include attorney fees and expelt witness expenses and are 

appropriate to award to Respondents Veach in this case. Additionally, this Court finds that the 

WVDOH did act in bad faith through its actions in ignoring Respondents' mineral interests at the 

time of the condemnation of the surface, through trespassing on Respondents' minerals. and by 

failing to preserve and record volume information for the minerals removed - making an award 

of attorney fees alternatively appropriate under Sally-Mike and in equity. 
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30. In detennining the amount of attorney fees and costs, the Court considered the 

factors from syllabus point 4 of Aetna Casualty & Surety Co. v. Pitrolo. 176 W.Va. 190,342 

S.E.2d 156 (1986), in which the West Virginia Supreme Court ofAppeals held: 

Where attorney'sfees are sought against a third party, the test ofwhat 

should be considered a reasonable fee is determined not solely by the 
fee arrangement between the attorney and his client. The 

reasonableness of attomey'sfees is generally based on broader factors 

such as: (1) the time and labor required; (2) the nov~lty and difficulty 
ofthe questions; (3) the skill requisite to perform the legal service 
properly; (4) the preclusion of other employment by the attorney due 

to acceptance of the case; (5) the customary fee; (6) whether the fee is 

fixed or contingent; (7) time limitations imposed by the client or the 

circumstances; (8) the amount involved and the results obtained; (9) 
the experience, reputation, and ability ofthe attorneys; (10) the 

undesirability of the case; (11) the nature and length ofthe 
professional relationship with the client; and (2) awards in similar 

cases. 

The Court fmds that Respondents Veach entered into a Contract with their COlUlsel, J. 

David Judy, III, on October 12, 2010, whereby they were liable to pay all costs and expenses of 

the litigation and pay counsel 33~1/3% of any award. The COUlt has reviewed the Affidavit 

provided by Mr. Judy and finds that the expenses claimed were reasonable and necessary for 

litigation of this type. The Court will not award the contingency fee amount specified in the 

Contract to the Respondent as attomey fees against the Petitioner. 

31. Therefore, this Court finds that claimed attomey fees in the amount of 

$131,775.00 are reasonable for case number 11-C-36. Additionally, Respondents' costs in the 

amount of $67,468.09 are also reasonable and appropriate and are hereby awarded. 
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ACCORDINGLY it is hereby ORDERED: 

1. Respondents I Specific and Comprehensive Motion for Summary Judgement 

Against Petitioners is GRANTED. 

2. Judgment is entered against Petitioners, West Virginia Department of' 

Transportation, Division of Highways. and ill favor of Respondents Veach in the amount of 

$19,565,393.00 plus interest at a rate of 10% per annum accruing from the date of the take on 

May 27, 2011. 

3. Judgtnent is entered against Petitioners, West Virginia Department of 

Transportation, Division of Highways, and in favor ofRespondents Veach in the amount of $ 

$13,051.01 plus interest at alate of7% per annum f01' attorney fees and costs in Case Number 

10-C-88. This amount is not subject to any contingency fee offset under the Respondent's 

Contract with Mr. Judy inasmuoh as the Court considers this award as a separate and distinct 

civil action from II-e-88. 

4. Judgment is entered agail1st :Petitioners. West Virginia Department of 

Transportation, Division of Highways, and in favor ofRespondents Veach in the atIlount of 

$199,243.09plus interest at a rate of7% per annum for attorney fees and costs in Case Number 

11·C-36. 

5. Petitioner's Motion for Summary Judgme17.t, Motion to Set Aside and Rescind 

Stipulation, and Motion to Certify a Questionare DENIED. 

6. Objections to any adverse l1l1ings by this Court are hereby SAVED. 

7. The Circuit Clerk shall provIde an attest copy of this Order to all counsel of 

record. 

Page 20 of21 

http:13,051.01
http:19,565,393.00


'/ " 03-02-' 16 11 :58 FROM- HARDYCOC IRCU ITCLERK 3045300231 T-896 P0021/0021 F-920 


8. Nothing remaining to be done in this matter, it shall be removed frC>ID the docket 

and placed among the actions ended. 

"1T\~ 
ENTERED thi~Qday o~'Y 2016. 
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