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STATEMENT OF THE CASE 

This case is about the failure of an employer to provide a reasonable accommodation to a 

person with a disability in violation of W.Va. Code § 5-11-9. 

Renee Richardson-Powers suffered a traumatic brain injury in a fall when she was a child. 

[Dec. 9,2013, p. 39,208].' Ms. Powers lost some hearing, and her ability to find the right words to 

express herself was harmed. [Dec. 9, 2013 p. 41; PI.Ex. 75, Petrick Dep., p. 15-17V Now, in order 

to learn and retain how to do new tasks, she must do the task over and over. The task must be 

broken down into a series of steps, and she must do those steps, over and over, the same way every 

time. She aha needs to ask questions, sometimes the same questions repeatedly, until she learns the 

task. [Dec. 9, 2013, p. 45-46; PI.Ex. 75, Petrick Dep., p. 21-23, 25-26] 

Prior to the DMV, Ms. Powers worked, successfully, for Nations BanklBank of America for 

about four years as a drive-through teller and got promoted to commercial teller; for Budget-Rent-a-

Car at the Dulles International Airport as a customer service agent for about four years; for Sam's 

Club for about four years as a cash associate, a receiving clerk, and as a stocker and cashier in the 

pharmacy department; as a secretary/receptionist in a real estate office for about one year; and as the 

coordinator of order fulfillment for Ralph Lauren for about two years. The first two of those jobs she 

left voluntarily; the real estate office and the Ralph Lauren location each closed. [Dec. 9, 2013. p. 

47-]06]. 

Ms. Powers received excellent perfonnance reviews from Sam's Club and was twice 

References in the format [DATE p. number] are to the page of the hearing transcript 
for that date. 

2 There was difficulty with exhibits at the hearing before the ALJ, resulting in some 
duplication. For duplicate exhibits, this brief uses the designation in the transcript, and for 
duplicate exhibits also supplies the number of the exhibit given by DI\1V, respondent below. 
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nominated as employee of the month. [PI.Ex. 35, 36V At Ralph Lauren, Ms. Powers was named a 

"spotlight employee." [Dec. 9, 2013, p. 97-98; Dec. 11,2013, p. 87]. Customers at Budget-Rent-A-

Car wrote letters commending her work, and she was recognized for outstanding customer service in 

Budget's monthly magazine. [Dec. 9,2013, p. 62-73, PI.Ex. 34].4 

At each of these jobs, Ms. Powers received the accommodations she needed to succeed: 

repetition, consistent step by step instruction, and the freedom to ask many questions, some of them 

over and over again. At each job, her employer accommodated her learning needs. [Dec. 9, 2013 p. 

49-50, 60, 78-79, 83-84, 88-89, 106] 

In mid-March 2010, Ms. Powers was hired as a customer service representative (CSR) in the 

Charles Town/Kearneysville office of the W.Va. Department of Motor Vehicles (DMV). [Dec. 9, 

2013, p. 118-119]. Christine Frick (then McIntyre) was the office manager, and Karrie Whittington 

was the office supervisor. [Dec. 13,2013, p. 32; Feb. 10,2014, p. 264]. Ms. Powers repeatedly told 

her supervisors how she learned. [Dec. 9,2013, p. 120; 135-136, 146 -147, 179]. She repeatedly said 

she was confused because her trainers gave differing instructions on how to do each task. [Dec. 9, 

2013, p. 134-136, 146-147, 179-180]. Ms. Powers repeatedly told her supervisors that she had a 

brain injury. [Dec. 12,2013, p. 165-167,212,290-291,304,307,309; Feb. 11,2014 Tr. 167-168; 

Resp.Ex. 21P1.Ex. 4]. Ms. Frick instructed Ms. Powers not to talk about her learning issues with 

anyone. [Dec. 9, 2013, p. 128-129, 133-134, 144, 168-169]. 

3 The DMV did not object to Ex. 35 and 36 as hearsay. [Dec. 9,2013, p. 89-91]. Even 
had an objection been raised, the documents were admissible as records of regularly conducted 
activity. W.Va. R.Ev. 803(6). If there were any deficiency in the authentication, it could have 
been cured at hearing. However, since DMV made no hearsay objection, it is waived. 

These documents are not, as the DMV suggests, hearsay. [Pet. 12]. Ms. Powers 
testified about the work she did that gave rise to the commendations. The documents were 
introduced as proof that letters were written, not as evidence of the services discussed in them. 
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Instead of providing consistent training, DMV insisted that the order of doing a task did not 

matter, and criticized Ms. Powers when she commented that another trainer did the task differently. 

[Dec. 9, 2013, p. 125; Dec. 12, 2013, p. 159-160, 170-172,286; Feb. 10, 2014, p. 143-144,PI.Ex. 

3/Resp.Ex. 23, Weekly Evaluation dated April 5]. Trainers became annoyed with Ms. Powers 

because she asked so many questions. [Dec. 9, 2013, p. 128, 144-145; Dec. 10,2013, p. 225-226; 

Dec. I2,2013,p. 148; Dec. 13,2013,p.;37,Resp. Ex.21PI.Ex. 4,entryfor April 11 to 16; Feb. 10, 

2014, p. 58; PI.Ex. 17IResp.Ex. 24]. As an "accommodation" the DMV assigned as an extra trainer 

for Mr. Powers an individual who was frequently absent and had been disciplined for absenteeism, 

who had reported to work intoxicated, and who was arrested for embezzlement from the DMV. [Dec. 

9,2013, p. 180-183; Dec. 12, 2013, p. 210-211; Resp.Ex. 21P1.Ex. 4, entry for June 6 to June 10, 

2010]. 

In mid-July, Ms. Powers asked that her supervisors contact her brain trauma counselor for 

information about how a person with a brain injury learns. Supervisor Whittington said: "I'm not 

going to call her. I'll never call her." [Dec. 9, 2013, p. 193-196]. The office manager said a DMV 

policy prevented her from calling the counselor. [Dec. 12,2013, p. 312-315, Resp.Ex. 2/PI.Ex. 4]. 

DMV Director Lake, however, said there was no such policy. [Feb. 11,2014, p. 172-173, Resp.Ex. 

21PI.Ex.4]. 

Jill Dunn, General Counsel for the DMV, identified Monica Price, DMV Human Resources 

Manager, as the person who processes paperwork for ADA accommodations. [Dec. 11,2013, p. 93, 

134-135]. But Ms. Price testified that her office is not involved in the ADA process. [Dec. 13,2013, 

p.87-88]. 

Ms. Price also testified that her office had no specific written policies regarding the disability 

discrimination provisions of the WV Human Rights and the ADA. Instead, DMV relied upon DOT 
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policies. However, Ms. Price did not know if the DOT had any such policies. [Dec. 13,2013, p. 95

98]. No training about the ADA process was provided to regional coordinators or office managers. 

[Dec. 13,2013,p.90] 

Ms. Price said that she was not familiar with the term "interactive process." [Dec. 13,2013, 

p.92]. Nor was Ms. Price familiar with the DOT forms for requesting an accommodation, for 

obtaining medical authorization, the ADA Review form or the Manager Interview Form; she had 

never even seen those forms. [Dec. 13,2013, p. 92-94, PI.Ex. 22, 24, 25]. 

Ms. Powers then contacted the state ADA director Penny Hall, who called Ms. Frick on July 

22, 2010. Ms. Frick told Ms. Hall that she could not do anything without proper documentation from 

Ms. Powers. [Dec. 12,2013, p. 323-324, Resp.Ex. 21P1.Ex. 4]. Five days later, and for the first time, 

Ms. Powers was informed by letter from the Director, Human Resources Division. WV Department 

ofTransportation (DOT) that she could apply for a "reasonable accommodation under the ADA." 

[Dec. 9, 2013, p. 201; PI.Ex. 21]. 

With the help of a DOT employee, Ms. Powers filled out a series of forms requesting an 

accommodation on July 30,2010. [Dec. 9,2013, p. 201-206; PI.Ex. 22, 23, 24/Resp.Ex. 8,9]. 

Ms. Powers thought that she was doing well at work during the period after she talked with 

Ms. Hall. She had not been called into the office or reprimanded, and was doing transactions, 

although she knew she still had a lot to learn. [Dec. 9, 2013, p. 209-210]. She felt she was proficient 

in renewals and drivers' licenses after her evaluations. [Dec. 10,2013, p. 156]. Ms. Stake, who 

worked about two windows away from Ms. Powers, said that Ms. Powers was a good worker, that 

she worked hard and tried hard. [Dec. 10,2013, p. 82-83]. Ms. Stake did not recall Ms. Powers just 

wandering around the office. [Dec. 10,2013, p. 83]. However, Ms. Stake observed that Ms. 

Whittington did not like Ms. Powers, that Ms. Whittington had something against Ms. Powers and 
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that Ms. Whittington looked for reasons to write Ms. Powers up or take other disciplinary action 

against her. [Dec. 10, 2013, p. 88, 91-92]. 

On September 15,2010, the DOT/DMV accommodations committee, relying primarily on 

infonnation provided by Ms. Frick, detennined that Ms. Powers had been accommodated, and 

refused any further accommodation. [Dec. 9,2013, p. 210-211; PLEx. 27/Resp.Ex. 7]. The 

committee made no inquiry about whether the training provided to Ms. Powers was appropriate for 

her disability, even though no one on the committee had any knowledge about training for a person 

with a learning disability caused by a brain injury. [Feb. 11,2014, p. 196, 199-200; Feb. 12,2014, p. 

25]. Part of the decision to deny Ms. Powers any further accommodation was the committee's 

inaccurate understanding that Ms. Powers had received one-on-one training and supervision every 

day for a six month period. [Feb. 11,2014, p. 159-162, Resp.Ex. 311PLEx. 26]. 

At the time the ADA review committee reached its decision on Ms. Powers, the committee 

was not aware of the WV HRC rule that one of the specified accommodations of a disability is to 

infonn fellow workers in a way that prepares them to deal effectively with the new employee. [Feb. 

12,2014, p. 43-44]. In fact, as ofNovember 15,2013, Ray Patrick of the DOT ADA review 

committee had not read the Human Rights Commission regulations on accommodations for persons 

with disabilities. [Feb. 11,2014, p. 116]. 

By letter dated September 16, 2010, Ms. Powers was notified that her employment with the 

DMV was being tenninated, effective September 30,2010. [Dec. 9,2013, p. 211; PLEx. 28/Resp.Ex. 

II]. On November 18, 2010, the Division of Personnel infonned Ms. Powers that her name had been 

pennanently removed from certifications of eligible applicants for any position with the DMV. [Dec. 

11,2013, p. 61,145, PLEx. 69, A260-A26I]. 

On September 28, 20 I 0, Ms. Powers filed a grievance over her termination. [Dec. 9,2013 p. 
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214-215; PJ.Ex. 28, 29/Resp.Ex. 64; Dec. 11,2013, p. 39]. On October 14,2010, Gretchen A. 

Murphy, Assistant Attorney General, entered an appearance in Ms. Powers' grievance proceeding on 

behalfof the DMV. [Dec. 9, '2013, p. 216-217; PI.Ex. 311Resp.Ex. 66]. Ms. Kuykendall, one of Ms. 

Powers' trainers wrote a memorandum dated October 14, 2010 about Ms. Powers because she was 

requested by one of her "higher-ups" to write it in response to something DMV had received about 

accusations made against the CSRs who trained Ms. Powers. [Feb. 10, 2014, p. 90-94, Resp.Ex. 35]. 

However, no one was asked to preserve records regarding Ms. Powers. [Dec. 13,2013, p. 32; Feb. 

11,2014, p. 35, A184]. 

Sometime thereafter, the DMV destroyed a tile in Ms. Frick's office containing daily notes 

made by Ms. Frick of Ms. Powers' work, comment cards fr<?m customers of Ms. Powers, and the 

originals of trainers' memoranda, the extant copies of which had redactions. [Dec. 12,2013, p, 236

329; Dec. 13,2013, p. 12-15,21-26,30-31; Resp.Ex. 231P1.Ex. 3]. 

After eight days of hearings, the All made extensive findings of fact, each fully supported by 

references to the record, and found that DMV violated the disability discrimination provisions ofthe 

Human Rights Act. DMV presented no evidence regarding mitigation of damages. The HRC 

affirmed that decision on November 9,2015. [AI-AI2V 

SUMMARY OF ARGUMENT 

Each of the HRC's findings offact is supported by substantial evidence and its ruling oflaw, 

with the exception of the relief awarded, are correct. 

The HRC made specific findings, each supported by substantial evidence, about why four of 

DMV's witnesses lacked credibility. Those credibility decisions should not be disturbed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

[A~ refers to a page in the Appendix for Cross-Appeal filed with this brief. 
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Respondent Powers requests oral argument pursuant to W.Va. R.App.P. 19. While this case 

does not involve unsettled questions oflaw, a memorandum decision is not appropriate, as this case 

involves important issues of employment law. 

ARGUMENT 

A. 	 STANDARD OF REVIEW 

"West Virginia Human Rights Commission's findings offact should be sustained by 
reviewing courts if they are supported by substantial evidence or are unchallenged by the 
parties." [citations omitted] 

GMC v. Smith, 216 W.Va. 78, 82, 602 S.E.2d 520, 525 (2004). "Substantial evidence" is 

such relevant evidence, on the whole record, as a reasonable mind might accept as adequate 
to support a finding; it must be enough to justify a refusal to direct a verdict, if the factual 
matter were tried to a jury. 'This is something less than the weight ofthe evidence, and the 
possibility of drawing two inconsistent conclusions from the evidence does not prevent an 
administrative agency's finding from being supported by substantial evidence." The 
reviewing court is not entitled to reverse the finding of the trier of the facts simply because 
the reviewing court is convinced that it would have weighed the evidence differently if it had 
been the trier of the facts. 

Morris Memorial Convalescent Nursing Home. Inc. v. West Vir!2:inia Human Rie:hts Comm'n, 189 

W.Va. 314,431 S.E.2d 353 (1993). 

n[T]he credibility ofthe witnesses [is] for the hearing examiner to detennine." Westmoreland 

Coal Co. v. West Vir!!inia Human Ri!!hts Comm'n, 181 W.Va. 368, 373 n. 6, 382 S.E.2d 562, 567 

n.6 (1989); Martin v. Randolph Bd. ofEduc., 195 W. Va. 297, 304, 465 S.E.2d 399, 406 (1995) (stating 

that "AUs credibility determinations are binding unless patently without basis in the recordn); Fainnont 

Specialty Servs. v. W.Va. Human Ri!!hts Comm'n, 206 W.Va. 86,90; 522 S.E.2d 180, 184 (1999) 

Petitioner DMV ignores the standard ofreview, and instead merely argues that the HRC should 

have made different credibility determinations and different findings offact. 

B. 	 SliBSTANTIAL EVIDENCE SUPPORTS THE HRC'S FINDING THAT MS. 
POWERS PROVED A PRIMA FACIE CASE OF DISCRIMlNATION. 
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The only element of a prima facie case ofdisability discrimination which is challenged by DMV is 

whether Ms Powers could perfonn the CSRjob with a reasonable accommodation. The HRC found that 

Ms. Powers' employment history for the fifteen years before she began at the DMV demonstrated that, with 

an accommodation, she could do the CSR job. [Final Order, pp. 97 -98]. This conclusion was based upon 

detailed findings of Ms. Powers' job duties, each fully supported by the record. [Final Order, A48-A57]. 

Reliance on evidence of Ms. Powers' prior job perfonnance is proper; that evidence is clearly 

relevant for detennining whether a disabled person is able to perform ajob with a reasonable 

accommodation. Gaul v. Lucent, 134 FJd 576, 580 (3rd Cir. 1998); Molina v. Pocono Med. Ctr., 2013 U.S. 

Dist. LEXIS 120512 (E.D. Pa. 2013), at *5, *14 (evidence ofability to perfonn similar job with an 

accommodation indicates ability to work in new job with an accommodation). How else could one show 

that she could have done the job for the new employer had she been provided a reasonable 

accommodation? 

DMV says that Ms. Powers' testimony was "in stark contrast" with infonnation she provided in a 

Social Security application. [pet I2J. However, Ms. Powers testified that she was told to "keep it simple" 

when filling out the Social Security form. [Dec. 11, 2013, p. 19]. Keeping it simple was required by the 

fonns, as they provided only 3 lines for describing each job. [Resp.Ex. 6, at Bates No. 179 - 184]. The HRC 

found Ms. Power's explanation credible. 

The HRC did not "ignore" the testimony ofneuropsychologist James D. Petrick, Ph.D. [pet, 12]. 

Rather, the HRC carefully considered and recounted Dr. Petrick's description ofMs. Powers' disability; in 

fact, the HRC relied upon it when finding that she had a disability. [Final Order, AI08-AIIO]. The 

liRe also made specific findings providing further support for the conclusion that an accommodation would 

have been effective. FI1l26: "Ms. Powers' ability to adapt to changes in DMV procedures, Dr. Petrick said, 

would depend on how well she had been trained on the procedure before the change and the nature of the 
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change in the procedure. This is also true of anyone else, regardless of disability. [pJ.Ex. 75, Petrick Dep., 

82]," [A47] and at FF~ 310: "Dr. Petrick opined that had Ms. Powers been given consistent and repetitive 

instruction over a period oftime, her chances of succeeding at the DlvlV job would have been "substantially" 

increased. [pJ.Ex. 75, Petrick Dep., 28 -29, 35 -36]." [A83]. And: ~ 347: "None ofthe job duties for a 

DMV CSR appeared in and of themselves, very difficult for Ms. Powers, in Dr. Petrick's opinion. [pI.Ex. 

75, Petrick Dep., 58]" [A89]. 

Dr. Blair, the DMV expert, did not state "that a person with [Ms. Powers'] deficiencies could not 

perform the essential functions of [the DMV] job," as DMV claims. [pet. 12J. Rather, Dr. Blair said he 

thought it would be "difficult" for Ms. Powers to succeed. [Dec. 12,2013, p. 57]. But Dr. Blair also felt that 

a person with Ms. Powers' disability would be unlikely to succeed as a car rental clerk at the Dulles Airport. 

[Dec. 12,2013, p. 64]. Ms. Powers held that very job for four years. But then, Dr. Blair had never met, 

much less examined, Ms. Powers. [Dec. 12,2013, p. 65]. 

DMV claimed that its procedures changed almost constantly, so that Ms. Powers would not be able 

to adapt to them. [See Final Order, A30J. That testimony was hyperbole, and properly discounted by the 

HRC. Director Lake agreed that daily changes in procedures would make it hard to run an office. He said 

there are periods of time when there are no changes, and on occasion, a series of changes are needed in a 

relatively short period of time. [FP\l405, A96; Feb. 11,2014 Tr. 42-43]. Kimberly Stake, who was 

employed at the Dl\1V as a customer service representative with Ms. Powers, estimated that the changes in 

procedures occurred, on average, about once a month. [Fr,J 407 A97; Dec. 10,2013 Tr. 81-85J. Ms. 

Whittington said that, on average, there were about two changes each year in DMV procedures. [F'r,J 404, 

A83; Feb. 10,2014 p. 310-311]. 

C. 	 THE SUBSTANTIAL EVIDENCE SHOWS THAT DMV FAILED TO PROVIDE A 
REASONABLE ACCOMMODATION TO MS. POWERS. 
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"[E]mployers have an affinnative obligation to provide reasonable accommodation for disabled 

individuals." SkagQS v. Elk Run Coal Co.. Inc., 198 W.Va. 51, 64; 479 S.E.2d 561, 574 (1996). "To comply 

with our Human Rights Act, an employer must make reasonable accommodations for known impainnents to 

pennit an employee to perfonn the essential functions of the job." SkaQQs, 198 W.Va at 65; 279 S.E.2d at 

575. 

DMV argues that it was Ms. Powers' "responsibility to come forward and tell the employer 

specifically what she needs to be able to perfonn the job." [pet. 13]. This is not an accurate statement of 

West Virginia law. This Court has said "a plaintiff also could state a claim [of failure to accommodate] by 

alleging an employer refused to consider or discuss accommodation-even though it then was unaware of any 

particular accommodation and even though the plaintiffdid not identify the accommodation-so long as 

some accommodation was possible at the time the adverse action was taken against the plaintiff." Ska2!ZS, 

198 W.Va at 65, m. 11; 279 S.E.2d at 575, m. II. 

Also, DMV's position is inconsistent with the EEOC requirement for compliance with the federal 

disability discrimination statute. The EEOC says that once an employee says she has a disability affecting 

her ability to work, the employer has an obligation to address the request for assistance. EEOC Enforcement 

Guidance: Reasonable Accommodation and Undue Hardship Under the ADA, ''Requesting Reasonable 

Accommodation" (Oct 17,2002). 

Raymond Patrick, DOTIDMV's ADA Coordinator, testified: 

Q In fact, as soon as an employee says I have this problem, I have a disability that's affecting 
my ability to work, at that point the employer is required to start seeking accommodations, 
right? 

A The employer has an obligation to address their request, correct. 

[Feb. 12,2014, p. 38-39]. DMV did not meet that obligation. 

1. 	 Ms. Powers informed DMV of the accommodation she needed, but DMV 
would not provide it. 
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Ms. Powers told DMV what accommodation she needed as clearly as she could. In her first week 

with DMV, she told Ms. Frick that she learned through a very structured fannat, with hands on work, with 

repetition, and through asking a lot of questions. [FI1127, A59; Dec. 9, 2013, p. 120]. 

During her first week of training, Ms. Powers told Ms. Frick that she needed to do tasks in the same 

order all the time. [FF1140, A60; Dec. 12,2013, p. 155-156]. During her second week of training, Ms. 

Powers told Ms. Frick that she was confused because one CSR would do a transaction one way, and another 

CSR would do it a different way or add steps to the transaction, or go into extra detail. Ms. Powers needed 

the trainers to give her one, two, three, four, five steps of how to do a given transaction. She did not know 

which notes to take about a procedure. [F~ 157, A63; Dec. 9,2013, p. 134-135]. 

Ms. Powers told Ms. Frick that she found the training confusing and wanted to be shown one 

correct way, established by the state agency, to do a transaction. Later on she could adjust to different ways. 

[FF ~162, A63; Dec. 9, 2013, p. 135-136; Dec. 12,2013, p. 159-160]. 

Ms. Frick ....'fote in her notes that "Renee seems to have it in her mind ofhow the job should be done 

and wants to do things her way instead of the correct DMV way." [FI1174, A65; Dec. 13,2013, p. 37, 

Resp.Ex. 2/PI.Ex. 4, entry for April II to 16]. But according to Ms. Frick, even though each of Ms. Powers' 

first three trainers perfonned transactions differently, each was the correct DMV way. [FI1I75, A65; Dec. 

13, 2013, p. 39-40]. Ms. Powers again told Ms. Frick that the training was confusing her. [FI1177, A66; 

Dec. 9, 2013, p. 144]. 

Ms. Powers asked for written, step-by-step instructions so she could learn to do her job. Those were 

not provided to her. Instead, she was only given coding sheets, descriptions of various license types, and a' 

description of requirements for a CDL license. These sheets did not give any instruction on how to do a task. 

[F'l1193, A68; Dec. 9, 2013, p. 225-236; PI.Ex. 33; Dec. 10,2013, p. 187]. 

These facts fully support the HRC's conclusion that Ms. Powers told DMV what accommodation 
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she needed. [Final Order, AI14]. 

There was no impediment to providing Ms. Powers with the accommodation she needed. Because 

of their respective positions of office manager and office supervisor, Ms. Frick and Ms. Whittington could 

have instructed each of Ms. Powers' trainers to teach a task in the same order. [FPjl31, A84; Dec. 13,2013, 

p. 32-33; Feb. 10,2014, p. 264,266-267]. Ms. Whittington agreed that if a CSR were taught to do a task in 

the same order, each time, and in no other order, that person could be a successful CSR. [FF1 322, A84; Feb. 

10, 2014, p. 331]. However, neither gave that instruction to a trainer. [FPil 318, A84; Ms. Frick: Dec. 13, 

2013, p. 33 36; Ms. Whittington: Feb. 10,2014, p. 261-263]. 

The reason DMV would not instruct each of its trainers to teach Ms. Powers the steps to do a task in 

the same order was given in Ms. Whittington's cross examination testimony: 

Q: Good. My question is if that is so, with a new employee, why not just tell her -- have each 
ofyour trainers say you're going to do these steps one, two, three, four, and not one, three, 
two, four? Why not? 

A Because that's not how it runs. 

[F11l319; Feb. 10,2014, p. 263 (emphasis added)]. "Not how it runs" is not a valid reason. 

Further, an adjustment of training materials or policies is a reasonable accommodation identified by 

the HRC regulations. 77 C.S.R. § 1-4.5.3. Dr. Petrick's testimony fully supports the HRC's finding that a 

training accommodation would have helped Ms. Powers: "But with repetition, rehearsal, routine, she can, 

she can learn and eventually be successful." [PI.Ex. 75, Petrick Dep., p. 30]. "Her chances of success would 

have been greatly enhanced ifshe was provided with consistent, routine, and repetition in instruction." 

[PI.Ex. 75, Petrick Dep., p. 31]. "Irs not that she couldn't learn, but, again, there's decreased mental 

flexibility;" [PI.Ex. 75, Petrick Dep., p. 22] 

Dr. Petrick concluded: "In my opinion as to a reasonable degree ofclinical certainty, Ms. Powers' 

chances of success would have been greatly enhanced if she was provided with structured, repetition, 
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consistent, routine training." [PI.Ex. 75, Petrick Dep.: p. 36]. 

2. 	 Substantial evidence supports the accommodation of educating Ms. Powers' 
co-workers about the nature of her disability and what she needed in order to 
learn. 

The second accommodation described by the HRC is expressly suggested by the HRC regulations. 

The preparation offellow workers for the individual with a disability, to obtain their 
understanding ofthe limitations of the disability and their cooperation in accepting other reasonable 
accommodations for the individual with a disability. 

77 C.S.R. § 1-4.5.4. 

Dr. Blair, DMV's expert, testified that the reason for a person's behavior could make a big 

difference to those around her, depending on whether the reason was thought to be part of a personality, or 

the result of a neurological condition. If the behavior is viewed as a personality problem, said Dr. Blair, then 

people might just think the person was nuts. However, if the behavior is viewed as being the result of an 

injury, others may have more understanding. [FI1323, A84-A85; Dec. 12,2013, p. 104-105]. 

Dr. Blair's testimony fully supports the BRC's finding that this second accommodation may have 

helped Ms. Powers. Further, Ms. Whittington, Ms. Kuykendall and Ms. Calhoun each agreed that, had they 

known of Ms. Powers' learning disability, they each would have tried to find a different way to provide 

instruction in order to help Ms. Powers. [FI1336, A87; Feb. 10, 2014 p. 88, 159-160, 268]. 

DMV asserts that Ms. Powers did not want anyone at DMV to know about her disability, and that 

the HRC's finding that Ms. Frick instructed Ms. Powers not to discuss her disability with anyone is wrong. 

[pet 4]. First, the testimony ofDMV's witness differed from that of Ms. Powers on this issue. The AU 

made a credibility detennination, and believed Ms. Powers. Credibility detenninations are the province of 

the AU and are not to be disturbed. Fainnont Specialty Servs., 206 W.Va. at 90; 522 S.E.2d at 184 (1999). 

Second, Ms. Frick testified that she just would not discuss the disability ofan employee with anyone. [FPtI 
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331, A86; Dec. 13,2013, p. 10}. Third, DMV claims that Ms. Power's alleged reluctance to discuss her 

problem is contained in a document of Ms. Lockard of the DHHR is wrong. [pet 4]. Resp.Ex. 39, Bates 

Stamp 000676 says that Ms. Powers "has disclosed her learning deficits with her supervisor." Resp.Ex. 39, 

Bates Stamp 00706, was completed in January 201 0- two months before Ms. Powers began working at the 

DMV. Further, discussing Ms. Powers' work history, the document says: "Although she was open with her 

employers and co-workers about her need for taking notes and repetition of new material, Renee has not 

generally shared any health issues." Thus, these documents, too, supports the HRC's finding. 

3. The training provided to Ms. Powers by DMV was ineffective. 

Mr. Patrick agreed that the training provided to Ms. Powers was not effective in allowing her to 

maintain her job. [Feb. 11,2014 Ir. 156; FI1346, A89]. Then, on recross-examination by the DMV, Dr. 

Petrick summarized his view of what happened to Ms. Powers as follows: 

[Ms. Powers is] at a disadvantage relative to other individuals without such injuries. Her capacity to 
learn efficiently is reduced. She has cognitive deficits. So she's starting off, you know, if this was a 
football game, instead·ofstarting her drive off on the 20, she's starting at the 10, and with every play 
she's getting penalized by her employer. Now she's back down to the 2 yard line. She's not moving 
fOlWard. She's moving backward. 

[PI.Ex. 75, Petrick Dep., 90 - 91]. 

D. 	 SUBSTANTIAL EVIDENCE SUPPORTS THE lIRC FINDING THAT THE DMV 
FAaED TO ENGAGE IN THE INTERACTIVE PROCESS 

DMV argues that it was Ms. Powers who failed to engage in the interactive process. [pet. 14]. But 

there was no such process in the DMV. No supervisor at the local office had received any training on 

disability accommodation, and none were aware of the existence of basic forms, like the request for 

accommodation forms. Ms. Price, DMV's Human Resources Manager said that her office is not involved in 

the ADA process, even though the DMV counsel identified her as the person who processed ADA papers. 

DMV had no specific v.'litten policies regarding the disability discrimination provisions of the WV Human 
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Rights and the ADA. [Final Order, A89-A91]. 

Ms. Frick and her regional director both asserted that under DMV policy, they had no duty to do 

anything to accommodate Ms. Powers until she presented documentation of her disability. [FF1364-365, 

A91; Dec. 12, 2013 p. 285-287]. Neither the DMV nor the DOT has any such policy. [FF1l367, A91; Feb. 

12,2014, p. 36]. As Mr. Patrick acknowledged, any such policy would be contrary to law. Hendricks-

Robinson v. Excel Corp., 154 F.3d 685, 693 (? Cir. 1998).6 Once an employer learns that an employee has 

a disability, it must work with the employee in an interactive process to deternline what accommodation is 

appropriate for the employee in that work place. [Feb. 12,2014, p. 38-39]. 

Ms. \Vhittington thought she had no duty to do anything regarding Ms. Powers' disability until she 

had been instructed by her superiors. It was not her job. [FF1371, A92; Feb. 10, 2014, p. 273-274]. 

DMV refused to even discuss an accommodation with Ms. Powers for the first four months ofher 

employment Had Ms. Hall, the state ADA coordinator, not called Ms. Frick, it seems likely that the ADA 

review team would never have heard of Ms. Powers. This failure alone is a violation of the duty ofDMV to 

attempt an accommodation. Ska!Z!Zs, 198 W.Va at 65, th. 11; 479 S.E2d 575, fu. 11. 

DMV turned away Ms. Powers' efforts to provide information about possible reasonable 

accommodations for her. Ms. Frick refused to call Ms. Powers' brain trauma counselor. This refusal, too, 

was based upon Ms. Frick's purported reliance on a policy which did not exist [F11245, A75; Dec. 12, 

2013, p. 312-315, Resp.Ex. 2IPI.Ex. 4]. An employer which delays or obstructs the interactive process, as 

DMV did here, is not acting in good faith and is in violation ofthe duty to provide a reasonable 

accommodation. Ska!Zgs, 198 W.Va. at 67-68; 479 S.E.2d at 577-578; Lenker v. Methodist Hospital, 210 

6 Decisions interpreting the federal Americans with Disabilities Act (ADA) are useful for 
interpreting the W.Va. Human Rights Act. Williams v. Charleston Area Medical Center. Inc., 
215 W.Va. 15, 21 fn. 6; 592 S.E.2d 794,800 fn. 6 (2003). 
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FJd 792, 798 (3,d Cir. 2000). 

It was Director Lake's expectation that, ifthe local office had been told by Ms. Powers in March 

20 10 that she had a brain injury that affected her ability to learn, then he would have been notified. To the 

best of his recollection, Director Lake did not learn ofMs. Powers' disability until July 2010. The failure of 

the local office to notify him ofMs. Powers' claim ofdisability in March is a failure to act in accordance 

with his expectations. [FP\l372, A92; Feb. 11,2014, p. 56-57]. 

The actions ofthe DOT ADA Review team were less than cursory. No one on the team talked with 

Ms. Powers to learn her view ofwhether the training she was given was ofthe type she had requested and 

needed. [FI1293, A81; Feb. 11, 2014, p. 157]. Had the team made that contact, it might have learned that 

Ms. Powers had not been given the consistent, repetitive instruction she needed. It might have learned that 

Ms. Powers did not receive "one-on-one" training on a daily basis for six months, as Mr. Patrick assumed 

she had. It might have learned that Ms. Hedden was not an appropriate trainer for Ms. Powers because of 

her own personal and work place problems. 

No one on the review team had any particular knowledge ofhow to accommodate a person who has 

a learning disability as a result ofbrain trauma. The team did not know that no one in the local office had 

any such knowledge; a simple inquiry would have established that fact. Yet the review team felt comfortable 

in deciding, without any particular knowledge ofwhat Ms. Powers needed, that Ms. Powers had received a 

sufficient and reasonable accommodation. IfMs. Powers had been a building which needed alteration to 

comply with the ADA, the review team would have consulted someone with construction expertise. [FI1 

302, A82; Feb. 12, 2014 p. 29-31]. But Ms. Powers was not a building, she was merely a person with a 

disability seeking help so she could learn and perform her job. As Dr. Petrick said when asked ifit would 

have helped ifthe DMV had consulted someone who had knowledge about how to train a person with a 

brain injury: "Ifthey wanted this person employed there, yes." [Pl.Ex. 75, Petrick Dep., 36]. 
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The final piece of the systemic failure is that., as ofNovember 2013, more than three years after Ms. 

Powers was discharged, the head of the ADA review team had not bothered to read the disability 

discrimination regulations for the W.Va. Human Rights Act. [FI1373, A92; Feb. 11,2014, p. 116]. At the 

time it denied Ms. Powers any further accommodation, no one on the review team even knew that one of the 

reasonable accommodations specifically set out in those regulations was preparation of co-workers to deal 

with an employee's disability and accommodation. [F~ 376, A93; Feb. 12,2014, p. 43-44]. 

DMV's bad faith refusal to engage in a meaningful interactive process is crystallized in one 

incident: Ms. Powers asked Ms. Frick to call her traumatic brain counselor so the coW1selor could give Ms. 

Frick infonnation about what kind of training Ms. Powers needed. Ms. Frick refused, saying that DMV 

policy required that Ms. Powers first furnish "specific disability documentation." [FF1365, A91; Resp.Ex. 

2IPI.Ex. 4, entry for July 13,2014]. However, there was no such policy, as ADA specialist Patrick testified. 

[FF1366, A91; Feb. 11, 2014, p. 172-173]. Ms. Cutmingham testified that, had the DMV office called her, 

she would have volunteered to come and do some training with them, and could have facilitated the 

provision ofresources like ajob coach for Ms. Powers. [Fll248, A75; Dec. 10,2013, p. 19]. This 

infonnation would have facilitated the interactive process. 

DMV, however, blames Ms. Powers. DMV castigates Ms. Powers for not providing it with a copy 

of a report from Psychological Consulting, Inc. (Slaughter report) while she was employed. [pet. 15]. First, 

Ms. Frick never asked for documentation, and never even told Ms. Powers what type ofdocumentation was 

needed - that, she said, was somebody else's job. [FIl409, A97, Dec. 12,2013, p. 316 -320]. Second, the 

Slaughter report is not a medical report. As Dr. Blair pointed out, Mr. Slaughter is not a doctor. [Dec. 12, 

2013, p. 98; Resp.Ex. 39, p. 000065]. Third, the report makes no medical diagnosis. [Resp.Ex. 39, pp. 778 

781]. Fourth, the report contains factual errors. It says that Ms. Powers quit school in the 11th grade, when 

she quit in her senior year. [Fr,! 30, A48; Dec. 9, 2013, p. 42-43]. The report says that Ms. Powers refused 
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special education services, when in fact she enrolled in special education classes after her injury. [FFl14, 

A45; Dec. 9,2013, p. 41-42; Dec. 10,2013, p. 100-101]. The Slaughter report also v,lfOngly says that Ms. 

Powers was hurt when she was nine in a gymnastics accident. Ms. Powers suffered her injury at the age of8 

by falling off a ledge near the Lincoln Memorial. [F1l2, A44; Dec. 9, 2013 p. 39, 208; Dec. 10, 2013, p. 96

97]. Had Ms. Powers given the report, with its many errors, to DMV, they would have then, as they do 

now, claim that Ms. Powers was changing her story about her injury. [pet. 4]. 

Ms. Powers did not refuse services from Ms. Lockard, as DMV asserts. [pet. 5]. Ms. Powers did not 

follow through with Ms. Lockard's fIrSt offer to develop an employment plan because Ms. Powers found the 

DMV job on her own, obviating the need of further help to find a job. [Dec. 13, 2013, p. 146]. Nor did Ms. 

Powers refuse to meet with Ms. Lockard to develop a job retention plan during her DMV employment. Ms. 

Lockard could not meet with Ms. Powers after her work hours because Ms. Lockard's work time ended 

earlier, and agency policy prohibited her from meeting with Ms. Powers after hours, when no other staffwas 

present. [Dec. 13,2013, p. 152; Resp.Ex. 14, p. 000696, entry for 7115/10]. In addition, there were 

communications difficulties caused by teclmology issues. Ms. Lockard's notes state she had trouble 

contacting Ms. Powers because of telephone difficulties on her end, and because of computer problems on 

Ms. Powers' end. [Resp.Ex. 14, p. 000696, entries for 7/19/10, 7/22110]. 

Most importantly, Ms. Lockard's notes describe how Ms. Powers tried to facilitate the interactive 

process by bringing to DMV people who could provide information about what training she needed: 

PLAN: (I) Renee will call Penny Hall to see if she has called her supervisor, and to request a 
meeting at DMV including Terry Cunningham, Penny Hall and DRS counselor. At the time of this 
meeting, DRS services can be reviewed and options can be explored for job retention services. (2) If 
a meeting is arranged, Renee will contact me to inform of the date and time. 

[Resp.Ex. 14, p. 000696, entry for 7/22110]. Ofcourse, that meeting never took place. Ms. Frick refused to 

talk with Ms. Hall, again relying on the documentation policy which Mr. Patrick and Director Lake said did 
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not exist. [FI1f 246, A75; Feb. 11,2014, p. 172 -173; Resp.Ex. 2IPI.Ex. 4, entry for July 22, 2010]. 

Mr. Patrick agreed that the training provided to Ms. Powers was not effective. [Feb. 11,2014, p. 

156]. The ADA review committee knew that Ms. Powers needed repetition in order to learn. [pI.Ex. 22, 

~2IResp.Ex. 30]. However, the committee did nothing to see if Ms. Powers was provided the repetition she 

needed. [FF1292-293, A81; Feb. 11,2014, p. 157, 182]. The ADA committee did nothing to ascertain 

whether the "resources" provided to Ms. Powers in the local office were of any use to a person with a 

learning disability. [FI1294, A8!; Feb. 11, 2014, p. 157-158]. DMV did nothing to ascertain if there was a 

reasonable accommodation for Ms. Powers. [F~ 302, A82; Feb. 12,2014, p. 29-31]. This is not a 

reasonable "interactive process." 

E. THERE IS NO EVIDENCE THAT MS. POWERS FAlLED TO MITIGATE HER 
DAMAGES. 

Once a claimant establishes a prima facie case ofdiscrimination and presents evidence on the issue 
of damages, the burden of producing sufficient evidence to establish the amount of interim earnings 
or lack of diligence shifts to the defendant The defendant may satisfY his burden only ifhe 
establishes that: (l) there were substantially equivalent positions which were available; and (2) the 
claimant failed to use reasonable care and diligence in seeking such positions. 

Paxton v. Crabtree, 184 W.Va. 237, 400 S.E.2d 245 (1990), Syl.Pt. 4. The burden ofproving the 

affinnative defense "is entirely on" the DMV. Mason Co. Bd. of Ed. v. State Super. of Schools, 170 W.Va. 

632,636; 295 S.E.2d 719, 724 (1982), quoting Martin v. Bd. ofEd, 120 W.Va. 621, 199 S.E.2d 887 (1938), 

SyI.Pt. DMV offered no evidence about the existence of substantially equivalent positions, and so cannot 

show that Ms. Powers failed to use reasonable care and diligence in seeking any such jobs. 

Nevertheless, DMV, citing decisions from various federal courts, argues that back wage damages to 

Ms. Powers should be reduced because she accepted a part time job and was not looking for other 

employment [pet. 16-18]. Paxton, however, counsels otherwise. 

In Paxton, the employer claimed that Ms. Paxton should not be allowed recovery of her wage losses 
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because she had failed to mitigate her damages. The Court discussed Mason Co. Sd. of Ed. v. State Super. 

of Schools, 170 W.Va. 632; 295 S.E.2d 719 (1982), and quoted the language from Syl.Pt2 of Mason which 

is the focus ofDMV's argument: that "the wrongfully discharged employee who has not secured 

employment must be prepared to demonstrate that he or she did not make a voluntary decision not to work. 

but rather used reasonable and diligent efforts to secure acceptable employment." The Court then rejected 

the mitigation argument because "there was no evidence that there were comparable jobs available in Mrs. 

Paxton's locality. The only asserted available comparable job was an opening in the sheriff's office caused 

when the Magistrate hired an employee ofthe sheriff's office as Mrs. Paxton's replacement. There appears to 

have been no testimony offered about the comparability of the two jobs, or whether Mrs. Paxton would have 

been hired." Paxton, 184 W.Va. at 242-243; 400 S.E.2d at 250-251. 

Just like the employer in Paxton, DMV presented no evidence of the availability of any jobs in the 

Martinsburg/Charles Town locality which were comparable to the CSR position from which Ms. Powers 

was \vrongfully fired. In fact, DMV had seen to it that Ms. Powers could never apply for any comparable 

positions with any DMV facility. [A260-A261, PI.Ex. 69]. 

What evidence there is suggests that there were no comparable jobs in the locality. Ms. Powers 

looked for work for ten months after the Ralph Lauren plant closed before getting the Dl\1V job. [FI1II09, 

112, 123, A56-A58; Dec. 9,2013, p. 102-104, 118]. After being fired six months later by DMV, she applied 

for two to three jobs each week for three months before landing the position at Century 21. [A176, Dec. 11, 

2013 p. 55]. Ms. Powers said that an office job at Workforce was initially offered to her, but the position 

was eliminated by budget cuts. [AI 76-AI77, Dec. 11,2013, p. 55-56]. She applied for a position with the 

Berkeley County Commission, but did not get that job. [A 178, Dec. I], 2013, p. 57]. She has applied for 

jobs on-line through Career Builder. [AI79, Dec. 11,2013, p. 58]. Ms. Powers is working. She has not 

removed herself from the labor market; she is in it. 
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F. 	 SUBSTANTIAL EVIDENCE SUPPORTS THE lIRC'S FINDING THAT DMV 
ENGAGED IN THE SPOLIATION OF EVIDENCE. 

DMV does not deny that it destroyed documents. Instead, it seems to argue that the destruction was 

unintentional and that there was no prejudice to Ms. Powers. [pet 20]. However, even though the DMV 

knew in October 20 J0 that Ms. Powers started legal proceedings over DMV's tennination of her 

employment, there is no evidence that it took any steps to preserve evidence. 

"It is a fundamental principle of law that a party who reasonably anticipates litigation has an 

affirmative duty to preserve relevant evidence." Tracy v. Cottrell, 206 W.Va. 363, 371; 524 S.E.2d 879, 888 

(1999). But DMV destroyed two sets of records that contained information about Ms. Powers' job 

performance after July 22,2010 - the last one third ofher employment with the DMV. These records were 

Ms. Frick's Daily Log notes on Ms. Powers, and customer comment cards. [FF1387, 390-393, A94-A95; 

Dec. 12,2013, p. 236-237, 327-329; Dec. 13,2013,21-26,30-31]. DMV also destroyed the original 

Weekly Trainer Evaluations of Ms. Powers, keeping only copies. On several of the copies - but not on the 

originals - material has been cut off or redacted. [Fr,r 388-389, A94; Dec. 13,2013, p. 12-20; Feb. 10, 

2014, p. 302-305; PI.Ex. 3IResp.Ex. 23, Weekly Evaluations dated 3/26110,411; 4-5-10; 4/7/10; 4/8/10]. 

Meanwhile, in October 2010, Ms. Kuykendall was asked by one ofher "higher-ups" to write a 

memorandum about Ms. Powers because Ms. Powers was suing the state. [FF1398, A95; [Feb. 10,2014, p. 

90-94, Resp.Ex. 35]. DMV was gathering information to contest Ms. Powers' claims. 

As the HRC said, "[i]t is also not in character with [DMV's] management style that a person would 

go into a manager's office and 'get rid of all the files' without being instructed to do so by someone in 

authority to give such instructions." [Final Order, A124-AI25]. Preservation ofdocuments is very important 

to DMV. DMV gave Ms. Powers a written reprimand just for placing a document in the wrong pile. [FF1 
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185-186, A67; Dec. 9, 2013, p. 150-155; Feb. 10,2014, p. 204-205; PI.Ex. 16IResp.Ex. 24]. 

Further, DMV did not produce the person who destroyed the records, even though, according to Ms. 

Frick, that person was still employed by DMV as manager of the Kearneysville office at the time of the 

hearing. [Dec. 12,2013, p. 237, 244]. The failure ofDMV to have its employee testify suggests that her 

testimony would not be adverse to Ms. Powers. 

These facts are substantial evidence that DMV's destruction ofthe records was intentional, and 

entitle Ms. Powers to the inferences which the HRC drew. Tracy v. Cottrell, 206 W.Va. 363; 524 S.E.2d 

879 (1999), Sy\.Pt. 2. 

1. 	 Substantial evidence supports the inference that Ms. Power's job performance 
after July 23,2010 was as Ms. Powers testified. 

DMV's argument about the propriety of the inference regarding Ms. Powers' work performance is 

based upon Ms. Powers' disability and upon unspecified testimony. [pet 21]. Ms. Powers' work history 

demonstrates she can learn new jobs, and succeed in them, when her learning needs are accommodated. In 

addition, Ms. Powers testified that a DMV supervisor named Tabitha said to her: "You're doing a great job." 

Ms. Powers said that Tabitha had come to the Kearneysville office when Ms. Whittington went out on 

medical leave. [FIl255, A76; Dec. 9,2013, p. 2] 1-2]2]. On the first day oftrial, the AU granted DMV 

permission to add a Tabitha Bolyard as a witness. [Dec. 9,2013, p. 8-9]. DMV represented that it was Ms. 

Bolyard who replaced Ms. Whittington on a part-time basis begitming September 7, 2010 and that Tabitha 

Bolyard "had no idea" how CSRs in the Kearneysville office were performing their duties. [Resp. Response 

to Comp. Motion to Exclude Tabitha Bolyard as a Witness (served Dec. 5,2013), at p. 2 and Ex. I to the 

Response]. Yet DMV did not have Ms. Bolyard testify at the hearing. She was not called, Ms. Powers, 

submits, because she would have corrobonited Ms. Powers's testimony. 

Finally, Director Lake said he keeps weekly statistics on the processing times for CSRs. However, 

Page 22 of 40 

http:16IResp.Ex


none were produced at trial. [F?jf 264, A77; Feb. 1J, 2014, p. 19-20]. This suggests that the statistics would 

have shown that Ms. Powers was handling as many transactions as other CSRs. DMV counters that Ms. 

Powers never asked for them. This is false. Request 2 of Complainant's First Request for Production of 

Docwnents asked for "All documents showing the work perfonned by Renee L. Richardson-Powers for 

[DMV]." The DMV response: "Objection: over-broad, however in the interest offull disclosure and without 

waiving any objection of admissibility of said document, please see attached Tab 2." Tab 2 consisted of two 

documents, each ofwhich described the customer service position. The DMV response was verified by its 

General Counsel. [A254-A258]. DMV did not disclose the existence of the statistics until Mr. Lake testified 

These facts are substantial evidence supporting the HRC's grant of the inference in Ms. Powers' 

favor. 

2. 	 Substantial evidence supports the HRe's grant of an inference that no written 
step-by-step instructions existed. 

DMV argues that Ms. Powers is not entitled to an inference that no written step-by-step instructions 

existed because, it says, Ms. Powers admitted receiving those instructions. [pet 21]. The evidence says 

otherwise. 

At trial, Ms. Frick testified that she gave Ms. Powers a two to three inch binder which contained 

written, step by step procedures for each type of transaction. Ms. Frick said that each new employee was 

given one. There was, she said, more than one copy of the notebook in her office. [FI1409, A97; Dec. 12, 

2013, p. 137-138,246]. However, Complainant's First Request for Production of Documents, number 6, 

asked for "all manuals, handbooks or other training materials provided by [DMV] to Renee L. Richardson-

Powers." The only document produced by DMV relating to that request was the Employee Handbook. The 

response was verified, under oath, by Jill C. Dunn, the General Counsel for the DMV. The employee 

handbook contains no instructions on how to perfonn tasks at the DMV. [FF1410, A97; Dec. 11,2013, p. 
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94-95, 126; Dec. 12,2013, p. 246-249]. 

No copy ofany notebook like the one described by Ms. Frick was produced at trial. 

DMV supplies a partial excerpt from Ms. Powers' testimony in support of its claim about providing 

written instructions. [pet. 22]. That excerpt disingenuously omits important parts of Ms. Powers' complete 

answer to the question, which was: 

If you're asking what they gave me in the beginning of the training, I can assess ofwhat I 
was given by Angie Kuykendall. Throughout my training, as I stated before, she helped me y.~th 
code sheets, price sheets. There was a binder of -- that had plates and descriptions that I had on my 
desk to help with people looking to change titles or titling a car. That I was given. 

The sheet that was on the fee boat instruction, that I was given. The code sheet that we 
looked at, and I apologize but I don't know what exhibit number it was with the handwriting and 
codes on a cutout of a license, that I did for a reference. The DMV did not give that to me. The Ollly 

thing I got from the DMV was code sheets and prices to follow on my register, the boat, and I 
remember tlte gray binder that had some instructions. And I did apologize because I don't 
remember what was in it. I did - Christine -- Christine McIntyre gave it to me, and I don't 
remember what time frame, but it was a gray notebook, almost like something you use in high 
school. And I started reading -- reading, you know, things on how to do a process that I wasn't 
familiar with. 

My comment to another CSR, 1believe it was Heather, I can't remember exactly, so I don't 
want to say a name. I asked her, I'm reading this. Is this the correct way? And size stated, no, it's 
different. So to tell you I didn't go back to the information book.] wasn't given many instructions 
to follow by the state DMVtlrat I needed to do the tasks at hand. I was given fact sheets, price 
sheets, and code sheets, not procedural of how to do the task. 

[Dec. 10,2013, p. 187 - 188].(emphasis added). 

The second reference upon which DMV relies provides no support. The testimony concerns a 

single page which pro\~des general information about a Class D license (the II til page ofResp.Ex. 40) and 

has some notes taken by Ms. Powers. [Dec. 9, 2013, p. 233-234]. 

Thus, the substantial evidence is that Ms. Powers was not given written, step by step instructions, 

and the inference drawn by the AU is fully warranted.7 

7 DMV still claims that its trainers provided step-by-step instruction to Ms. Powers. [pet. 
21]. But this misses the point. Each trainer did the steps in a different order. Both DMV's 
expert, Dr. Blair, and Dr. Petrick agreed that to train a person who has the cognitive and mental 
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G. 	 THE OTHER FINDINGS OF FACT LISTED BY DMV ARE STJPPORTED BY 
SUBSTANTIAL EVIDENCE. 

The DMV spends seven pages listing findings of fact which it claims are not supported by 

substantial evidence. [Pet. 22-29J. However, each fact found is fully supported by the testimony and 

exhibits referenced by the HRC for the fact 

Fact 29: [A47]. Dr. Petrick never said, as the DMY claims, that Ms. Powers was unable to do the 

CSR job without an accommodation. He said the job was not "optimal" for Ms. Powers [PI.Ex. 75, Petrick 

Dep., p. 43-44J; and that part of her disability was that she could be difficult to deal with. [pI.Ex. 75, Petrick 

Dep., p. 53]. Dr. Petrick also said that none of the CSR duties listed in DMV's job description would be too 

difficult for her, but it would take her longer than a person without disabilities to learn all of them. [pI.Ex. 75, 

Petrick Dep., p. 58-59J. 

Facts 32 - 1 11: [A48-A57J. These findings involve Ms. Powers' work history and her duties at her 

job in the IS years before she was hired by the DMV. Each fact is fully supported by the page and exhibit 

references cited by the HRC. The HRC did not disregard the brief information given on the social security 

form; he found Ms. Powers' explanation credible. 

Facts 140. 157. 160. 170. 171. 172. 177. 178. 192. 193.215.240 and 311: [A60, A63-A74, A83]. 

DMV does not challenge the facts found about Ms. Powers' training, it merely challenges the conclusion. 
which flows from them. Each fact is fully supported by the parts of the record cited in the Final Decision, 

and by the record as a whole. The evidence was overwhelming that the DMV not only did not provide the 

flexibility deficits demonstrated by Ms. Powers you would need to "do the same steps as you did 
before, you just do them somewhat slower and repeat them a couple more times." [Dec. 12,2013, 
p. 93; PI.Ex. 75, see also Petrick Dep., p. 21-23,25-26]. DMV refused to make the simple 
accommodation needed to met Ms. Powers' need, even though it could easily have had the 
trainers give consistent instruction. [FF~ 317, A84; Dec. 13, 2013, p. 32-33; Feb. 10,2014 p. 
264, 266-267]. 
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training requested, they refused. 

Facts 164. 165. 212. 225 and 31 I: [A64-A72, AS3]. DMV does not dispute that Ms. Powers was 

not given a Reasonable Accommodation fonn at the local level even thought the local level officials knew 

she had a disability and knew she needed an accommodation. [Pet. 25].8 

DMV misstates the testimony ofMr. Patrick. Mr. Patrick said that the local office was expected to 

address a request for accommodation in the first instance then, ifneeded, "go on up the chain, and typically, 

it finally reaches the committee for review and additional guidance once all other opportunities have been 

exhausted at the local level." [Feb. 12,2014, p. 11-12]. Then he said that giving the supervisor the discretion 

ofwhen to seek help was consistent with the HRC and ADA rules. [Feb. 12,2014, p. 12]. However, as has 

been shown above, there was no "ch~in" to go up. 

Facts 145 and ]76: [A61, A65]. Fact 145 says that Ms. Powers was assigned to a new trainer. At 

Fact 176, the HRC found: "Ms. Powers did not talk about how she learned with Ms. Graves because Ms. 

Frick had told her not to talk about that. [Dec. 9, 2013 Tr. 144]." That was the testimony ofMs. Powers, and 

the HRC believed it The HRC made detailed findings about why it did not credit testimony ofMs. Frick. 

including those discussed above. [Final Order, A97-Al 00]. 

Fact 213: [A71]. This fmding accurately recounts Ms. Fricks' testimony that it was not her job to 

suggest to Ms. Powers that she talk to someone in the Department ofTransportation personnel office about 

whether there was anything that could help her learn the job. [Dec. 12,2013, p. 306]. 

Facts 214 - 215: [A71]. DMV says that the evidence does not support the finding that after 60 days, 

Ms. Powers was essentially on her own. This is because, says the DMV, Ms. Powers was assigned Becky 

Hedden as a trainer at that time. [pet. 25]. 

8 Finding 311 is: "Instead of step-by-step written instructions, Ms. Powers was mostly 
given code sheets and fee schedules. [Dec. 10,2013, Tr. 157 - 159; PI.Ex. 33]." [AS3]. 
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However, over the next four weeks, Ms. Hedden spent only a few days with Ms. Powers. Ms. 

Hedden sometimes reported to work with alcohol on her breath, and was sent home early one day when she 

came to work late. Ms. Hedden was demoted, and later arrested at the DMV office. [F~ 220 -222; 224 

225, A72; Dec. 9,2013 p. 181-184]. Both office manager Frick and DMV Director Lake were fully aware 

of Ms. Hedden's conduct issues. [F~ 340,344, A75; Dec. 12,2013 p. 343-362, PI.Ex. 52-64; Feb. 11,2014 

p. 52-54, PI.Ex. 56]. These facts provide further record support for the finding that, after the 60 day 

evaluation, Ms. Powers was essentially on her own. 

Ms. Frick said she spent some time at a window with Ms. Powers, but did not remember for how 

long. [Dec. 12,2013, p. 140]. However, Ms. Frick's notes indicate that this occurred about May 16,2010, 

which was II days before the 60 day evaluation. [Resp.Ex. 2IPI.Ex. 4, entry for 5/1611 ° -5/21/10]. The . 

claim that another CSR was always next to Ms. Powers to help refers to early April 20 10, within the first 30 

days of Ms. Powers' employment. [Dec. 12,2013, p. 274-276]. 

Facts 245 - 248: [A75]. DMV complains that these findings "allege that one of Powers' supervisors 

ignored a request from Powers to confer with her about a professional from an outside agency." [pet 26]. 

The record supports the findings, and demonstrates the disingenuousness of DMV. 

After her negative 90 day evaluation, Ms. Powers wanted her DMV supervisors to contact her 

traumatic brain injury counselor so the counselor could provide information to DMV about how Ms. Powers 

leamed.[Ff1243,A62;Dec.9,2013,p. 193-195; Dec. 1O,2013,p. 18,22]. One supervisor, Ms. 

Whittington, said "I'm not going to call her. I'll never call her." [F11244, A75; Dec. 9,2013, p. 195 -196]. 

Another supervisor, Ms. Frick, claimed there was a policy preventing her from calling the counselor, even 

though she had never seen such a written policy. [FI1245, A75; Dec. 12,2013, p. 312- 315, Resp.Ex. 

2IPI.Ex.4]. No such policy existed. [FI1246, A75; Feb. 11,2014, p. 172-173, Resp.Ex. 2IPI.Ex. 4]. 

Citing the testimony ofDirector Lake, DMV asserts that, while there was no written policy, there 
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"could have been a verbal directive." ]Pet 26, citing Feb. 11,2013, p. 172]. This is false. On the very next 

page of the transcript, Director Lake said he knew of no such unwritten policy, either. [Feb. 11,2013, p. 

173]. 

The counselor, Ms. Cunningham testified that, had the DMV office called her, she would have 

volunteered to come and do some training with them, and could have facilitated the provision of resources 

like job coach for Ms. Powers. [F~ 248, A75; Dec. 10,2013, p. 19]. 

Facts 264 and 265: [A77]. These two findings involve the statistics kept, but not produced, by 

Director Lake. DMV's false assertion that the documents were not requested in discovery is discussed infra, 

at p. 22-23. 

Fact 273: [A78]. DMV did not contact Penny Hall, the state ADA coordinator, as the record shows. 

[Feb. 11, 2014 Tr. 98-106, 175-176, Resp.Ex. 30]. DMV does not explain how this finding is wrong. 

Fact 280: [A79]. DMV misstates the finding, which accurately recounts the testimony of Ms. 

Cunningham that the infonnation available to her was that Ms. Powers had told DMV ofher need for 

consistent repetition. [Dec. 10, 2013, p. 16-17). The HRC credited this testimony, and DMV presents 

nothing to show that it is wrong, must less clearly v..,rang. 

Fact 282: [A79-A80]. This paragraph accurately states that after Ms. Powers [mally was provided a 

request for accommodation form, no DMV or DOT person contacted her to ascertain from her if the training 

she had received met her needs. [Dec. 9, 2013 Tr. 208 - 209]. In fact, DMV's witness, Mr. Patrick, admitted 

that this was true. [Feb. 11, 2014 Tr. 151-152, 162, PI.Ex. 25/Resp.Ex. 30; FPj[286, AS8]. 

Facts 284-297: [A80-A81]. DMV does not dispute the facts found. Instead, DMV seems to claim 

that the facts do not matter. These facts show there was no real "interactive process." See infra at p. 14-19. 

Fact 303: [A82]. This finding accurately reflects testimony - this time given by DMV - that its 

I 

ADA committee did not deny an accommodation because ofdoubt that Ms. Powers had a disability. [Feb. 
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11, 2014, p. 139]. DMV originally contested this issue.. [Final Order, A117]. 

Facts 312 - 315. 327. 329 - 330. 332: [A83-A86]. These findings show in detail that Ms. Powers 

was not provided the training she needed as a result of her disability, training which she requested. Each of 

these findings is fully supported by the record. 

DMV misstates the testimony of both Dr. Petrick and Dr. Blairs, and claims that the training it 

provided to Ms. Powers had no role in her problems on the job. But what Dr. Petrick said was that had Ms. 

Powers been given consistent and repetitive instruction over a period oftime, her chances of succeeding at 

the DMV job would have been "substantially" increased. [F1l3I2, A83; PI.Ex. 75, Petrick Dep., 28-29, 

35-36]. 

Similarly, "[DMV's] expert, Dr. Blair, testified that to train a person who has the cognitive and 

mental flexibility deficits demonstrated by Ms. Powers in the tests performed by Dr. Petrick, you would need 

to "do the same steps as you did before, you just do them somewhat slower and repeat them a couple more 

times." [Dec. 12,2013 Tr. , 93]." [FF1315, A83-A84]. 

Each HRC finding accurately recounts what these witnesses said. 

Facts 318 - 322: [A84]. DMV does not quarrel with the facts found here, which include at FF1322: 

"Ms. Whittington agreed that if a CSR were taught to do a task in the same order, each time, and in no other 

order, that person could be a successful CSR. [Feb. 10,2014 Tr. 33]]." 

Instead, the DMV cites testimony from Ms. Frick, one of Ms. Powers' supervisors, that nothing at 

the DMV stayed the same. [Pet. 28). That testimony, however was contradicted by other testimony. For 

example, Ms. Frick said that Ms. Kuykendall did the same steps in the same order each time when 

processing an application for a driver's license. [Dec. 12,2013, p. 294-299]. 

Mr. Patrick agreed that "One ofthe accommodations which Ms. Frick could have provided would 

be to instruct the trainers on how to present information to the employee. Mr. Patrick did not see any 
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evidence that this was done. (Feb. 12, 2014 Tr. 39 - 40]." [FIl316, A84]. 

Further, both Ms. Frick and Ms. Whittington testified that, because they were supervisors, each 

could have instructed each of Ms. Powers' trainers to teach a task in the same order. (FF1317, A84; Dec. 

13,2013, p. 32-33; Feb. 10,2014, p. 264, 266-267]. 

Fact 323: [A84-A85]. DMV does not disagree that the finding is correct, it just disagrees with what 

the finding means. The finding was: "Dr. Blair, (DMV]'s expert, testified that the reason for a person's 

behavior could make a big difference to those around her. Dr. Blair said that if the reason was thought to be 

part of a personality, or the result of a neurological condition. If it is viewed as a personality problem, said 

Dr. Blair, then people must just think the person was nuts. However, if the behavior is viewed as being the 

result ofan injury, others may have more understanding. (Dec. 12,2013 Tr. 104-105]." 

What DMV ignores, still, is that the HRC regulations expressly suggest, as an accomdation, 

providing co-workers with information about the limitations of the disable person in order to obtain their 

cooperation and understanding. 77 C.SR § 1-4.5.4. Dr. Blair's testimony indicates that DMV employees 

might have dealt differently with Ms. Powers had they known of her disability. 

Fact 325: [ASS]. This finding is: "That Ms. Powers went to her manager and raised questions about 

what she was told by a trainer was, said Dr. Petrick, consistent with her disability. [pI.Ex. 7S, Petrick Dep., 

72 - 73]" DMV does not contest the finding. OMV says this fact does not identify the correct issue of 

whether Ms. Powers could do the job with accommodations. [pet. 28]. DMV continues to be obtuse to a 

central point: being able to ask repeated questions was an accommodation DMV could have provided. Mrs. 

Powers' previous employers allowed her to ask many questions, and Ms. Powers succeeded at those jobs. 

Facts 328 - 329: [A8S]. DMV quarrels over the meaning of repetition. The record is replete with 

evidence that Ms. Powers became confused when told more than one way to do a task, and that she asked to 

be told just one way to do a given task so she could learn it. 
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Fact 331: [A86]. Again, DMV does not dispute the accuracy of the finding, but argues with the 

implication. DMV cites a paragraph from its Manager Interview Form to argue that Ms. Frick was 

prohibited from educating co workers about Ms. Powers' disability. [pet 29]. What DMV's argument 

actually shows is that DMV refused to ever grant this accommodation that is specifically suggested by HRC 

regulations. 77 C.S.R. § 1-4.5.4. 

Facts 334: [A86]. DMV does not dispute that Ms. Frick, the office manager, did not consider it her 

job to learn about aspects ofMs. Powers' disability, as this finding says. 

Facts 337 - 345: [A87-A89]. Yet again, DMY does not dispute facts about Ms. Heddon, or that she 

was not, as Director Lake said, an appropriate trainer. Instead, DMV argues that there was no one else to 

train Ms. Powers. [pet. 29]. The real source of the problem, however, was the DMV's refusal to engage in a 

meaningful interactive process before it ran out of trainers. See infra at p. 14-19. 

Facts. [3146 - 3489: [A89]. These facts accurately reflect Dr. Petrick's conclusions that Ms. Powers 

had a disability, that none ofDMV CSR duties were too difficuit for Ms. Powers, and that the training DMV 

provided hindered Ms. Powers. Each finding is fully supported by the record. 

ASSIGNMENTS OF ERROR FOR CROSS-APPEAL 

I. The HRC erred as a matter oflaw when it reduced the amount of the back wages to be 

awarded to Ms. Powers, as the petitioner DMV failed to provide any evidence that Ms. Powers had failed to 

mitigate her damages. 

2. The HRC erred by failing to award Ms. Powers prejudgment interest on her back wages. 

3. The HRC erred by failing to award Ms. Powers front pay. The denial of front pay is 

contrary to the evidence and an abuse ofdiscretion, as the evidence - and defendant's conduct in this 

proceeding - proved that DMV opposed reinstatement and therefore had elected front pay rather than 

9 DMV erroneously refers to Facts 246-348] 
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reinstatement as a remedy. 

STATEMENT OF THE CROSS-APPEAL CASE 

After DMV tenninated her employment, Ms. Powers looked for work. On October 1, 20 I 0 she 

went to the WV Workforce office, applied for unemployment compensation, and began the work search 

process. [A138-A139; AI76-AI79; F11424, A100]. She finally got ajob as an administrative assistant with 

Century 21 Braddock Realty in Inwood, WV, where she is still employed. The job began in January 2011. 

Her wage rate was, and is, ten dollars per hour, with no fringe benefits. [A140-AI42; F11I427, AlOI). At 

first, Ms. Powers got 20 hours of work each week. In August, 2012, this was decreased to 12 hours each 

week because business and profits have been down. [AI41-A142; 241; F11I428, AlOI]. Since the 

tennination of her job at the DMV, the only earnings Ms. Powers has from employment are her wages from 

Century 21. [AI45; Ff1429, AlOI]. Ms. Powers testified that she is not currently looking for other 

employment [AI 80; Ff1430, AlOl]. 

Thomas C. BOIzilleri, Ph.D., is an economist and an economic consultant, to whom DMV did not 

object as being qualified as an expert witness for the purpose of calculating damages. [A148, A153; FPI\ 

431, AlOI]. Dr. BOlzilleri based his calculation on a review ofthe DMV answers to interrogatories, Ms. 

Powers' income tax returns, and pay statements of Ms. Powers from her new job. [AI54-AI56; PI.Ex. 41

46, A200-A251; F11432, AlOl]. 

Ms. Powers would have earned a monthly salary of $1,706.00 with monthly benefits of$I,138.60 

had she remained employed with DMV for one year. Lost wages and benefits are $2,884.60 for each month 

of2010 for which Ms. Powers was not employed after her termination from October through December 

2010, totaling $8,533.80. [PI.Ex. 42, Ans. To Interrog. No.4, A202; F11I433, A101]. 

Dr. BOIzilleri calculated Ms. Powers's losses for 2010 through 2014 are as follows: 
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Year Lost Earnings Lost FringeBenefits 
2010 $11,270.00 $12,906.00 
2011 $10,531.00 $13,194.00 
2012 $8,220.00 $13,337.00 
2013 $11,120.00 $13,902.00 
2014 $11,404.00 $14,483.00 

Totals $52,545.00 $67,822.00 

Total Lost Wages and Benefits $120,367.00 

Dr. Borzelleri testified that the present value of Mrs. Powers' lost wages and fringe benefits through 

September 13,2013, the date on which he prepared his report, was $86,928.00. [A154, Al64; PI.Ex. 40, 

Al 88-Al99]. 

Front pay for Ms. Powers until retirement at age 67 is, according to the unchallenged calculations of 

Dr. Borzilleri, $646,284.00. If it is assumed that Ms. Powers would work only until age 52, then front pay is 

$268,959.00. [AI 53-AI 54; PI.Ex. 40, AI88-A199]. 

DMV presented no evidence that substantially equivalent employment opportunities exist in the 

geographic vicinity. Ms. Powers has been pennanently disqualified from applying for any positions with the 

DMV. [PI.Ex. 69, A260-A261; F11435, A102]. 

The HRC awarded Ms. Powers lost wages damages of$12,906.00 for 2010; $11,259.00 for 2011; 

$6,912.00 for 2012; $13,248.00 for 2013; and $15,443.00 for 2014. [Final Order, All]. This is a total lost 

wages award of $59,768.00. 

SUMMARY OF CROSS-APPEAL ARGUMENT 

As DMV presented no evidence that other work was available, the HRC should not have reduced 

the back pay award to Ms. Powers. Ms. Powers is entitled to prejudgment interest by statute. 

DMV's conduct toward Ms. Powers, both during her employment and during this litigation, 

demonstrate that reinstatement is not appropriate and front pay should be awarded. 
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CROSS-APPEAL ARGUl\1ENT 

A. 	 THE lIRC IMPROPERLY REDUCED THE BACK PAY AWARD TO MS. 
POWERS. 

The HRC's reasoning for his award of back wages is as follows: 

The issue of back pay and front pay after Ms. Powers accepted part time employment is 
problematic. On the one hand her own testimony indicates that she was not seeking other 
employment from that which she has obtained, upon which her expert calculated actual and 
estimated losses of Ms. Powers. On the other hand, no evidence was submitted by [DMV] 
concerning available comparable employment opportunities. Also, Ms. Powers is precluded from 
applying for any positions with Respondent, DMV, and may have been intimidated by the Jetter 
banning her application for any job with the State of West Virginia. The undersigned is unV'.~l1ing to 
give the Complainant and award for back pay and front pay, which grants a windfall for considering 
the part time earnings of Ms. Powers only. The undersigned has therefore sought to award losses 
based on calculating a doubling of the estimated wage and benefits for each ofthe years for which 
those losses are calculated by Dr. Borzilleri for back pay awards for 2011,2012,2013, and 2014. 

[Final Order, AI27-AI28]. 

The principles for awarding damages under the Human Rights Act was set out in Paxton v. Crabtree, 

184 W.Va. 237; 400 S.E.2d 245 (1990), SyJ.Pt. 4. 

Once a claimant establishes a prima facie case ofdiscrimination and presents evidence on the issue 
ofdamages, the burden ofproducing sufficient evidence to establish the amount of interim earnings 
or lack of diligence shifts to the defendant The defendant may satisfY his burden only ifhe 
establishes that: (1) there were substantially equivalent positions which were available; and (2) the 
claimant failed to use reasonable care and diligence in seeking such positions. 

(emphasis added). As is discussed in detail above, DMV offered no evidence ofany available jobs. 

There is no evidence that Ms. Powers used anything but reasonable care and diligence in seeking a 

new job. It took Ms. Powers over three months to find the job she now has. [Final Order, AI00-AI01, FF1 

424,427J. Her ability to find other employment was severely hampered by DMV. The West Virginia 

Division ofPersonnel wrote to Ms. Powers: 

You were recently dismissed from public employment A review of the circumstances 
surrounding your dismissal has been completed by the Division of Personnel. It has been 
determined that your name will be pennanently removed fi:om certifications of eligible applicants 
for the following agencies, departments, classifications andlor job functions: 

Page 34 of 40 



• I .I 

• Any position with the Division of Motor Vehicles. 

[PI.Ex. 69, letter dated November 16,2010, A260). With a reference like that, how could it be expected 

that Ms. Powers would be able to obtain other, higher paying employment? 

Ms. Powers should be awarded full back wages of$13,194.00 for 2011, $13,902.00 for 2013 and 

$14,483.00 for 2014, as calculated by Dr. Borzelleri. 

B. 	 THE lIRC ERRED BY FAll..ING TO AWARD PREJUDGMENT INTEREST TO 
MS. POWERS. 

An award of prejudgment interest on back wages is mandatory. W.Va. Code § 56-6-31 (a). The 

HRC's failure to award prejudgment interest is an error of law, and should be remedied. 

C. 	 THE lIRC ERRED BY ORDERING REINSTATEMENT WHEN THAT RELIEF 
WAS NOT REQUESTED AND IT IS CLEAR THAT DMV DOES NOT_WANT 
MS. POWERS AS AN EMPLOYEE. 

The HRC declined to award front pay to Ms. Powers. Instead, it ordered DMV to reinstate Ms. 

Powers to a customer selVice representative position. [Final Order. AIO-Al1]. This ruling is contrary to the 

evidence, and so is an abuse of discretion. 

Ms. Powers did not seek reinstatement Instead, she sought front pay damages. Front pay is 

available as a remedy for violation of the Human Rights Act. Casteel v. Consolidation Coal Co., 181 W.Va. 

501, 507 (1989). When declining to award front pay damages, the HRC reasoned: 

The evidence in this case does not arise to a level that indicates anything has occurred to 
render further association between the parties offensive or degrading to the employee, Ms. Powers. 
Therefore, the undersigned is going to order reinstatement of Ms. Powers to the next available 
Customer Service Representative position with the DMV in the area. 

[Final Order, A127]. The HRC relied upon Vorhees v. Guyan Machinery Co., 19] W.Va. 450; 446 S.E.2d 

672 (1994), Syl.Pt 4, and Burke-Parsons-Bowlby Com. v. Rice, 230 W.Va. 105; 736 S.E.2d 338 (2012), 

SyI.Pt. 4, for its ruling. Those decisions provide that the issue of whether reinstatement to employment 

should be ordered, or whether front pay should be awarded, is a question for the finder of fact. 
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Normally, reinstatement is the preferred remedy to avoid future lost earnings. But reinstatement 

may not be feasible in all cases. Front pay may be awarded in lieu of reinstatement in a Human Rights Act 

case "where the employer, by opposing reinstatement, elected front pay rather than reinstatement." Peters v. 

Rivers EdQe Min.. Inc., 224 W.Va. 160, 181-182; 680 S.E.2d 791,812 (2009) (citations omitted). 

In Peters, Mr. Peters suffered an injury to his wrist at work, and filed a worker's compensation 

claim. For a period of about three months, Mr. Peters was placed in a less strenuous job which he could 

perform while wearing a cast or a brace on his ·wrist. However, the wrist did not heal, and Mr. Peters 

stopped working for about two months, during which time he received workers' compensation benefits. 

Upon being released to return to work, Mr. Peters communicated with the company workers' compensation 

case manager by telephone and by email about the possibility of his return to work, with some restrictions. 

The parties disputed the content of those conversations. Mr. Peters recalled that in one communication he 

was told to report for a functional capacity evaluation, while the case manager maintained that Mr. Peters 

was told that his request for accommodation could be met and that he would be called about a return to 

work. The employer called the telephone number which it had in its records; that number was for Mr. 

Peters' mother, with whom he did not live. The employer left several messages about a return to work. It 

was two days before Mr. Peters got the messages that had been left with his mother. He then contacted the 

employer. The employer maintained that Mr. Peters was told to return to work on May 12. Mr. Peters 

maintained that he had been given permission to wait to May 13 to return to work. When Mr. Peters did not 

report to work on May 12, he was fired. Mr. Peters filed suit, and a jury found that he had been fired in 

retaliation for pursuing a workers' compensation claim. Among other relief, the jury awarded Mr. Peters 

over $500,000.00 for front pay. Peters v. Rivers EdQe Min.. lnc., 224 W.Va. 160, 169-171; 680 S.E.2d at 

810 (2009). 

On appeal, the employer challenged the award of front pay instead of reinstatement. The Court 
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upheld the front pay award. While acknowledging that front pay may be the favored remedy, the Court said: 

Not all cases, though, present the right circumstances for an employee's reinstatement When 
the wrongful discharge is precipitated by or resul1s in a hostile relationship between the employee 
and the employer, reinstatement is not appropriate. In such circumstances, we have recognized 
front pay as an acceptable substitute for reinstatement. "[F]ront pay is simply money awarded for 
lost compensation during the period between judgment and reinstatement or in lieu of 
reinstatement." 

Peters, 224 W.Va. at 181; 680 S.E.2d at 812 (emphasis added, citations omitted). As the Court explained, 

"Given the level of distrust Rivers Edge had of Mr. Peters and the legitimacy ofhis workers' compensation 

claim, it goes without saying that the atmosphere within which Mr. Peters would have been required to work 

had he been reinstated would hardly have been harmonious or collegial. Rather, the facts ofthis case lend 

themselves more to a complete severing of the employer-employee relationship such as would be 

accomplished through an award of front pay as opposed to forcing the continuation of the broken 

relationship through reinstatement. Peters, 224 W.Va. at 181; 680 S.E.2d at 812. 

DMV has made it clear that it does not want Ms. Powers back as an employee. The Division of 

Personnel letter says that information it obtained from DMV regarding her termination from employment 

meant that Ms. Powers would be forever prohibited from even applying for any job with the DMV. [PI.Ex. 

69, A260]. This letter alone is evidence that "the employer, by opposing reinstatement, elected front pay 

rather than reinstatement." Peters, 224 W.Va. at 181 - 182; 680 S.E.2d at 812. 

DMV's actions in response to Ms. Powers' complaint of unlawful firing show just how much DMV 

does not want Ms. Powers back. Although DMV knew that Ms. Powers had filed a grievance raising the 

same issues litigated in this proceeding, it destroyed evidence relating to Ms. Powers' job performance. 

[Final Order, A93-A95]. 

• DMV destroyed customer comment cards which, Ms. Powers contended, showed that 

customers were happy with the service she provided. [FJ1383-387, 395, A94-A95]. 
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• DMV destroyed the supervisor's daily notes regarding Ms. Powers' job perfonnance during 


the last two months of her employment. [F~ 390-395, A9S]. 


• The only document which DMV preserved from the last two months of Ms. Powers' 


employment was a memorandum from one of Ms. Powers' initial trainers (Ms. Kuykendall) which 


made unfavorable comments about Ms. Powers. That memorandum was written in preparation for 


a response to Ms. Powers' grievance. [F~ 398, A9S]. 


• DMV did not disclose until trial the existence of, and then did not produce, statistics on Ms. 


Powers' performance as a CSR. [FI1264-265, A 77]. 


Then, at trial, DMV presented testimony that Ms. Powers had been given a binder containing step


by-step instructions for each task she was required to perform. DMV knew that testimony was false. 

DMV's general counsel had stated in a verified response to a request for production ofdocuments that it had 

produced all training materials provided to Ms. Powers, and no such binder was among those materials. (FIl 

409-410, A97]. 

And, as the HRC noted, "[DMV" contested every aspect of the case, including asserting 

Complainant is not 'a person with a disability', when its [Department ofTransportation Americans with 

Disabilities Act] Coordinator testified that the ADA Committee did not doubt that Ms. Powers is 'a person 

with a disability'." [Final Order, A130]. 

Further, were Ms. Powers to return to the Kearneysville DMV office, she would be in an untenable 

position. Danetta Calhoun's current position in that office is Supel\'isor II, which means she is in charge of 

supervising employees. [Feb. 10,20]4, p. 99-100]. Ms. Calhoun is one ofDMV's witnesses whom the 

HRC found lacked credibility. [FF1408, 416, A97, A99]. How can Ms. Powers return to work under a 

supervisor whose credibility she has publicly and successfully attacked? 

DMV's current position in this case demonstrates its continued unwillingness to reemploy Ms. 
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Powers with this appeal. DMV could have reinstated Ms. Powers, and sought a stay ofall other issues 

pending appeal. Instead, it has sought a full stay ofall relief granted by the ALl, including reinstatement, 

pending the outcome of this appeal. 

Because DMV has by its conduct made reinstatement not feasible, Ms. Powers should instead be 

awarded full front pay. Front pay for Ms. Powers until retirement at age 67 is, according to the 

unchallenged calculations of Dr. Borzilleri, $646,284.00. Jfit is assumed that Ms. Powers would work only 

until age 52, then front pay is $268,959.00. 10 

CONCLUSION 

The Final Decision of the HRC regarding the liability of DMV for disability discrimination against 

Ms. Powers should be affirmed. The relief awarded to Ms. Powers should be revised to award her full back 

pay for the years 2011 through 2014, with prejudgement interest on that award. In addition, Ms. Powers 

should be awarded front pay in lieu ofreinstatement. 

In addition, Ms. Powers should be awarded attorney's fees and costs for the prosecution ofthis 

appeal. 

10 These numbers come from Dr. Borzilleri's report, which is Pl.Ex. 40 [AI88-AI99]. 
The following charts show the calculations. 

Cumulative Cumulative 
Lost Lost Fringe 

Year Wages Benefits Totals 
2038 $361,140.00 $405,488.00 $768,666.00 
2014 $52,546.00 $67,822.00 $122,382.00 
TOTAL FRONT PAY TO AGE 67 $646,284.00 

Cumulative Cumulative 
Lost Lost Fringe 

Year Wages Benefits Totals 
2023 $177,392.00 $211,926.00 $391,341.00 
2014 $52,546.00 $67,822.00 $122,382.00 
TOTAL FRONT PAY TO AGE 52 $268,959.00 
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Respectfully submitted, 
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Garry G. Geffert (W.Va Bar #1364) 
Counsel for Respondent Richardson-Powers 
114 S. Maple Ave. 
P.O. Box 2281 

Martinsburg, WV 25402 

voice: (304) 262-4436 

facsimile: (304) 596-2474 

email: IZeffe11({UwvdsLnet 


Date: Janumy 29,2016 
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