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I. 	 THE DMV'S REPLY TO POWERS' STATEMENTOF THE CASE 

Renee Richardson-Powers (hereinafter "Powers") explained in her Statement of the Case 

that she needed to be trained by repetition, in a step-by-step format, and the ability to take notes. 

At the hearing Powers admitted that the DMV trained her in this manner, but after six months of 

training, usually taking only two to three weeks, she was unable to perform the essential 

functions of her job and was terminated. That being the case, Powers failed to prove her prima 

facie case. Three months after her termination, Powers accepted part-time employment, stopped 

looking for comparable work, and failed to mitigate her damages. Throughout her response 

Powers misstates the facts and issues and each are addressed in DMV's Reply below. 

II. 	 ARGUMENT 

A. 	 STANDARD OF REVIEW 

The DMV agrees that the assessment of witness' credibility when based on the record 

belongs to the tier of fact. Although Powers alleged that the DMV ignored this standard, it did 

not. Instead, the DMV relied on the testimony of Powers herself. 

B. 	 POWERS DID NOT PROVE HER PRIMA FACIE CASE OF 
DISCRIMINIATION. 

Powers did not prove her prima facie case of disability discrimination. She failed to 

prove that she was a "qualified person with a disability" meaning that she was capable of 

performing the essential functions ofher job. The only finding made by the ALl that Powers was 

"a qualified person with a disability" was that she had always been successful when trained by 

repetition, taking notes, and asking questions. The AU supported his finding based on three 

areas of testimony: 1) the testimony of Powers' two sisters who alleged that they were unaware 

of Powers receiving a bad evaluation in her past employment; 2) the testimony of Powers' 

younger sister when she worked with Powers over 15 years ago and it appeared to her that 



Powers was able to do that job; and 3) the introduction ofletters by Powers, some 15 years old, 

written to some of Powers' past employers. (Dec. 9,2013 Public Hearing Tr. pp. 55,62-63,66) 

(Dec. 10, 2013, Public Hearing Tr. pp. 108:18-21; 109:1-2; 125:21; 126:1-19) .. 

The DMV objected to the introduction of the above based on hearsay and relevancy, but 

the objections were overruled. (Dec. 9. 2013 Public Hearing Tr. pp. 55, 62, 66). Powers cited 

Gaul v. Lucent, 134 F.3d 576, 580 (3rd Cir. 1998). In citing this case Powers omitted that it 

comparisons needed to be similar. In the case sub judice Powers' evidence about her ability to 

perform her previous employment with accommodation cannot be used as evidence that she 

could have done her DMV job with proper accommodations because her duties in her previous 

jobs were not similar to her DMV job. Relying on Powers own testimony, she described her 

previous jobs as requiring her to do the "same tasks every day, all day" and the "same day after 

day," unlike her DMV job that required adaptation to frequent change. (Dec. 10, 2013 Public 

Hearing Tr. pp. 156:16-21; 157:1-9; 216:13-16) (Dec. 11,2013 Public Hearing Tr. pp. 17:14-21

24:19; 33:20-21; 34:1-4). 

Powers cited Molina v. Pocono Medical Center, 2013 U.S. Dist. LEXIS 120512 

(E.D.Pa.2013). Molina was an RN in a hospital who suffered from an auto-immune deficiency 

that limited her body's ability to fight infection and could not be exposed to infected patients. 

The Court found that Molina could perform the essential functions of her job with reasonable 

accommodations because she had worked safely as an RN and wore protective gear. The case 

has no relevancy to the case sub judice because it does not involve the comparison of skills 

needed between two different jobs. 

When comparing employees in determining whether they were treated differently they 

must be engaged in equivalent conduct to make the comparison relevant. Mayflower v. Cheeks, 
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218 W.Va. 703, 629 S.E.2d 762 (2006). Making the argument that because Powers was 

successful at a one job with one set of needed skills proves that she could have been successful at 

another job requiring different skills fails to support Powers' prima facie case. 

The finding that Powers could perform the essential functions of her job if trained 

properly contradicted the uncontroverted testimony of Powers' own expert witness who 

observed the same troublesome issues while Powers was with him including problems thinking, 

expressing appropriate emotions, communicating, sequencing, staying on topic, and following a 

logical line of thought. (Sept. 23, 2013 Public Hearing Evid. Depo. Tr. pp. 52:7-24 - 54:1-6; 

56:4-14). The only other medical expert who testified agreed that it was not the type of training 

that created problems for Powers at the DMV. (Dec. 12,2013 Public Hearing Tr. p. 59:6-14). 

Angie Kuykendall (hereinafter "Kuykendall") who was Powers' first trainer at the DMV 

and a witness for whom the ALJ found credible as evidenced by the omission ofher name on the 

list of witnesses who the ALJ found lacked credibility. (Order pp. 84-87). According to her 

testimony Powers demonstrated the same troubling behavior during her first week of training 

that supported her termination. She refused to listen, was distracted, refused to refer to her notes, 

and refused to stay at her work station to learn and assist customers. (February 10,2014 Public 

Hearing Tr. pp. 54:1-8; 57:3-4; 58:7-8, 18-19). When a customer was at her window Powers 

literally walked off. (February 10, 2014 Public Hearing Tr. p. 55:6-9). She had trouble 

remembering what she had just done. (February 10,2014 Public Hearing Tr. p. 56:17-21). This 

undermines that Powers' behavioral and job performance problems were the result of 

inconsistent training because the problems appeared with her first trainer. As Powers' expert 

witness, Dr. Petrick, testified "that's just who she was." (Sept. 23, 2013 Public Hearing Evid 

Depo at 53;1-11). 
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C. DMV PROVIDED REASONABLE ACCOMMODATIONS TO POWERS. 

The DMV agrees that "employers have an affirmative obligation to provide reasonable 

accommodations for disabled individuals." Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51,479 

S.E.2d 561 (1974). Powers did not dispute that the law requires an employee to come forward 

and tell the employer specifically what she needed to be able to perform the job. Geuss v. Pfizer, 

Inc., 971 F.Supp. 164, 173 n.12 (E.D. Pa. 1996). 

The EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship 

Under the ADA, Requesting Reasonable Accommodations reads that "once an employee says she 

has a disability affecting her ability to work, the employer has an obligation to address the 

request for assistance (Response p. 10 of 40). Again there is ample evidence that the DMV 

engaged and discussed with Powers her need for repetition, step-by-step instruction, and the 

ability to take notes. 

1. The DMV provided the accommodation Powers requested. 

Powers asked to be trained with repetition, hands on, in a step-by-step format and note 

taking. In her Response Powers claimed that she also asked that everything be done the same 

way all the time. Assuming arguendo, that Powers told her supervisor that everything had to 

remain the same in order for her to learn her job, she would still fail. Even Powers 

acknowledged this; that it was an impossible requirement. (Dec. 10, 2013 Public Hearing Tr. pp. 

216:1-21-217:1). 

Furthermore, Powers alleged that she requested written step-by-step instructions, but did 

not receive them. (Response p. 11 of 40). Even Powers acknowledged that she received written 

materials showing the required steps: 

A I remember the grey folder that had some instructions. 
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A 	 [My supervisor] gave it to me. . . [a]nd I started reading - 
reading, you know, things on how to do a process that I wasn't 
familiar with. 

(Dec. 10,2013 Public Hearing Tr. pp. 187:5-6,21; 188:2-6). 

Q 	 And what are those entries [in notebook]? 

A 	 That is briefly how I would process ... how to enter and what to 
enter. 

Q 	 Are you certain that all the steps are there? 

A To the best ofmy knowledge .. 

(Dec. 9, 2013 Public Hearing Tr. p. 233: 11-19). 

A So I tried to use all the resources I could that was given to me. The 
cheat sheets, code sheets, step-by-step instructions that I asked for. 

(Emphasis added) (Dec. 10, 2013 Public Hearing Tr. p. 210:5-7). 

Powers wrote the steps needed to do certain things at the DMV. (Plaintiffs Public 

Hearing Exh. 40). Powers' supervisor was asked "[w]hy not just tell [Powers] -- have each of 

your trainers say you're going to do these steps one, two, three, four, and not one, three, two, 

four? Her answer was "[b]ecause that's not how it runs" agreeing with Powers that "not one 

transaction is the same." (Dec. 10,20114 Public Hearing Tr. pp. 216:1-21 - 217:1). Contrary to 

Powers' Response the answer "not how it runs" is a valid reason as testified by Powers herself. 

(Dec. 10,2013 Public Hearing Tr. pp. 216:1-21-217:1). 

Powers cited testimony from Dr. Petrick that anybody can benefit from increased 

structure, repetition, and consistent training. Dr. Petrick also testified that it even if Powers was 

given this type of training she would fail because she otherwise was unable to master the 

essential functions ofher job. (Sept. 23, 2010 Evid. Depo., pp., 48:7-21; 70:12-25; 71 :9-22; 72:6

18; 73:3-24; 77:14-25). Powers' failure was because she was unable to adapt to frequent 

5 



changes in routine, demands, customers, and duties at the DMV. (Sept. 23,2013 Public Hearing 

Evid. Depo., pp. 46:22-25; 47:7-21-48). "That's just who she was." (Sept. 23, 2013 Public 

Hearing Evid Depo at 53;1-11). 

2. Educating co-workers was not requested by Powers. 

Powers claimed in her Response that she always wanted to tell her co-workers about her 

disability, but her supervisor told her not to. (Response 13 of 40). Pamela Lockard (hereinafter 

"Lockard"), who worked for the West Virginia Division of Rehabilitation Services, was Powers' 

rehabilitation counselor. (Dec. 13, 2013 Public Hearing Tr. 111: 13-21; 112:2-7). Lockard first 

saw Powers in October 28,2009, about five months before her employment with the DMV until 

September 25,2010, just days after Powers was terminated. (Dec. 13, 2013 Public Hearing Tr. 

112:19-21;139:14-19). 

A few months before being employed by the DMV Powers told Lockard, who the AU 

found credible, that she would rather not share her health issues with co-workers. (Dec. 13,2013 

Public Hearing Tr. 148:5-9) (Respondent DMV's Public Hearing Dec. 13, 2013 Public Hearing 

Tr. 122:5-7). This was consistent with what Powers told social security, that she did not like to 

share her disability because she did not want to be judged. (Respondent's Public Hearing Exh. 

16, Bates No. 190). Consistently, Powers told her supervisor that she did not want people to 

know about her disability because she did not want to be judged. (Dec. 12,2013 Public Hearing 

Tr. 167:16-18). To allege now that she actually wanted to tell her co-workers about her 

disability, but was told not to by her supervisor is not credible. Powers' supervisor explained to 

Powers that it was her decision whether she told her co-workers about her disability. (Dec. 12, 

2013 Public Hearing Tr. 167:6-13). 
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3. 	 Powers was unable to perfonn the essential functions of her job 
even with the accommodations that she requested. 

In her Response Powers alleged she needed total consistency with tasks done ''the same 

way every time." (Response p. 1 of 40). Conspicuously, the need for total consistency was not 

part of Powers' testimony at the hearing. The only testimony offered by Powers was that she 

needed repetition, hands on instruction in a step-by-step fonnat, and the chance to ask questions. 

(Dec. 9, 2013 Public Hearing Tr. 120:7-15) (Dec. 10,2013 Public Hearing Tr. pp. 159:1-169:2; 

229:19-21-230:1; 230:13-6) (Dec.ll, 2010 Public Hearing Tr. 40:12-18). 

Consistent with Powers' testimony she wrote to the Human Rights Commission 

(hereinafter "HRC") that she "learned a task by doing it hands on, repetition and learn by doing a 

task in a step by step process," omitting a need for total consistency in her training. (Dec. 10, 

2013 Public Hearing Tr. pp. 159; 229:19-230:6) (Respondent DMV's Public Hearing Exh. 38, 

Bates Stamp 8). She told the Department of Transportation's Americans with Disabilities 

Committee (hereinafter "ADA Committee") that she learned by repetition and in a step-by-step 

fonnat, again omitting total consistency. (Respondent DMV's Public Hearing Exh. 29). She told 

her rehabilitation counselor, Lockard that she learned by taking notes, repetition, and using a 

calculator, again not mentioning total consistency. (Dec. 13, 2013 Public Hearing Tr. p. 123:9

13). Even if she had disclosed that she needed total consistency, it was not possible as testified 

by Powers. (Dec. 10, 2013 Public Hearing Tr. pp. 156:16 - 157:1-3) (Dec. 10, 2013 Public 

Hearing Tr. pp. 216:1-21-217:1). 

There is no requirement anywhere that any employer has a duty to independently 

research what was needed for a given disability. See: the W. Va. Human Rights Act in W. Va. 

Code § 5-11-1 et seq. and its rules in W. Va. Code R. § 77-1-1 et. seq; Americans with 
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Disabilities Act 42 U.S.c. § 12112 et. seq.; Equal Employment Opportunity Office's regulations 

in 29 C.F.R. § 1630 et seq.; and EEOC Enforcement Guidance. 

Powers had a duty to provide documentation which she failed to do. The EEOC 

Guidelines state: 

When the disability and/or need for accommodation is not obvious, the 
employer may ask the individual for reasonable documentation about 
herlher disability and functional limitations. The employer is entitled to 
know that the individual has a covered disability for which slhe needs a 
reasonable accommodation. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

An employer may require that the documentation about the disability and 
the functional limitation come from an appropriate health care or 
rehabilitation professional. The appropriate professional in any particular 
situation will depend on the disability and the type of functional 
limitation it imposes. Appropriate professionals include, but are not 
limited to, doctors (including psychiatrists), psychologists, nurses, 
physical therapists, occupational therapists, speech therapists, vocational 
rehabilitation specialists, and license mental health professionals. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

If an individual's disability or need for reasonable accommodation is not 
obvious, and slhe refuses to provide the reasonable documentation 
requested by the employer, then slhe is not entitled to reasonable 
accommodations. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

Importantly, and contrary to Powers' theory of the case, Dr. Petrick opined that the issues 

described above were not the result of improper training because even with different training she 

would be unable to master the essential functions of her job. (Sept. 23, 2010 Evid. Depo., pp., 

48:7-21; 70:12-25; 71:9-22; 72:6-18; 73:3-24; 77:14-25). She could not adapt to the frequent 

changes in routine, demands, customers, and duties at the DMV. (Sept. 23, 2013 Public Hearing 
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Evid. Depo., pp. 46:22-25; 47:7-21-48). She was "as neurological as it gets" and could be viewed 

as psychotic. (Sept. 23,2013 Evid. Depo. Tr., p. 84:2). "[T]hat's who she was." (Sept. 23,2013 

Public Hearing Evid Depo at 53;1-11). 

Powers argued that Dr. Petrick's testimony supported that she could have been able to do 

the CSR position if trained properly. Bottom line, Dr. Petrick, her own expert witness, described 

Powers as having attributes that created problems for her at the DMV including: 

Preservative or doing the same thing over and over that prevented her from 
meeting the necessity of completing task; 


Sticky or being obsessively taxing, emotional, and clingy behavior that made 

necessary interaction with people in the workplace very difficult; 


Inflexible that made her ability to make frequent changes impossible; 


Emotional dyscontrol resulting in significant disruptions in the workplace; 


Angry and frustrating making the necessary interaction with her supervisors, co
workers, and the public difficult; 

Tangential that prevented her from being able to shift from topic to topic causing 
distraction and frustration in the workplace; and 

Obsessive that prevented important things from being done. 

(Sept. 23, 2010 Evid. Depo.,Tr. p. 51 :7-22) (Dec. 12,2013 Public Hearing Tr., pp. 48-56). 

Importantly, and contrary to Powers' theory of the case, Dr. Petrick opined that the issues 

described above were not the result of improper training because even with different training she 

would be unable to master the essential functions of her job even with different training. (Sept. 

23,2010 Evid. Depo., pp., 48:7-21; 70:12-25; 71:9-22; 72:6-18; 73:3-24; 77:14-25). He opined 

that Powers should work part-time only, unlike her DMV job. (Dec. 11,2013 Public Hearing Tr., 

p. 27:2-7). Further Dr. Petrick testified that Powers' failure was because her position required 

frequent changes in routine, demands, customers, and duties. (Sept. 23, 2013 Public Hearing 

9 



Evid. Depo., pp. 46:22-25; 47:7-21-48). Powers was difficult because "that's who she was," not 

because of the training she received. (Sept. 23,2013 Public Hearing Evid Depo at 53;1-11). 

Finally, Powers stated that things changed constantly at the DMV was "hyperbole." 

Even Powers testified that things changed constantly at the DMV agreeing that transactions were 

never the same because each customer is different and had different requests. (Dec. 10, 2013 

Public Hearing Tr. pp. 156:16-21; 157:1-9; 216:1-21-217:1) (Dec. 12,2013 Public Hearing Tr., 

pp. 135:20-21; 136:1-8; 216:6-19). 

D. THE DMV ENGAGED IN THE INTERACTIVE PROCESS. 

"The appropriate reasonable accommodation is best determined through a flexible, 

interactive process that involves both the employer and the employee with a disability." Skaggs 

at 577). Neither the West Virginia statute or federal law assigns responsibility for when the 

interactive process is not meaningfully undertaken. !d. The employer and employee should 

engage in an informal process to clarify what the individual needs and identify the appropriate 

reasonable accommodation. EEOC Enforcement Guidance: Reasonable Accommodation and 

Under Hardship Under the ADA, Request for Reasonable Accommodation 6. Employees may 

ask the employee to fill out a form or submit the requested in writing form and may request 

reasonable documentation that the employee has an ADAS disability and needs a reasonable 

accommodation. EEOC Enforcement Guidance: Reasonable Accommodation and Under 

Hardship Under the ADA, Request for Reasonable Accommodation 3. 

Powers complained in her Response that no one at the local level had knowledge 

concerning the process for seeking reasonable accommodations. Powers' supervisor knew to 

provide what Powers requested and when she could no longer accommodate her disability 

informally she was to follow the chain of command and notify her supervisors who would advise 
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her how to proceed. (Dec. 12,2013 Public Hearing Tr. pp. 252:9-18; 253:17-21; 254:6-8; 283:1

3; 293:2-4). This is exactly what was did. 

Although in her Response Powers complained that Ms. Price was not familiar with the 

procedures or policies with regard to disability discrimination, she had no involvement with 

disability discrimination. (Dec. 12, 2013 Public Hearing Tr. p. 87:3-15) (Dec. 13, 2013 Public 

Hearing Tr. p. 74:17-21). She was responsible for determining whether vacancies existed, job 

postings, coordinating interview packets, processing all new-hire packets including payroll, tax 

and beneficiaries forms, and coordinating benefits and payroll. (Dec. 13, 2013 Public Hearing 

Tr. pp. 82:19-21; 83:1-8). 

Powers alleged that her supervIsor erroneously believed that there was no duty to 

accommodate Powers until she presented documentation. (Response at 15 of 40). The EEOC 

Guidelines cited by this Court read: 

An employer may require that the documentation about the disability and the 
functional limitation come from an appropriate health care or rehabilitation 
professional. The appropriate professional in any particular situation will depend 
on the disability and the type of functional limitation it imposes. Appropriate 
professionals include, but are not limited to, doctors (including psychiatrists), 
psychologists, nurses, physical therapists, occupational therapists, speech 
therapists, vocational rehabilitation specialists, and license mental health 
professionals. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

If an individual's disability or need for reasonable accommodation is not obvious, 
and s/he refuses to provide the reasonable documentation requested by the 
employer, then s/he is not entitled to reasonable accommodations. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

To suggest that the DMV refused to discuss an accommodation with Powers for the first 

four months of her employment is totally baffling. Powers testified that she told management 
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that she needed to be shown the same tasks repeatedly in a step-by-step format. (Respondent's 

Public Hearing Exhs. 8 and 33). Powers agreed that she was trained over and over with the same 

step-by-step instructions. She wrote step-by-step instructions to remember how do each 

transaction. (Respondent's Public Hearing Exh. 38, Bates Stamp 000009). 

Although Powers criticized the DMV for not referring Powers to the ADA Committee 

sooner, the law does not even require an ADA Committee to exist. The interactive process 

requires only an informal and flexible process involving the employee and employer discussing 

what the employee needs. Skaggs at 577. To criticize the DMV that it took the extra step and 

offered further is without merit. 

Next, Powers argues that the DMV turned away Power's efforts to provide information 

about possible reasonable accommodations for her. As was thoroughly developed in the DMV's 

Petition for Appeal it was Powers, not the DMV, who failed to cooperate with her with her 

rehabilitation counselor Lockard to develop a plan for accommodating her disabilities to be 

shared with the DMV. It was Powers, not the DMV, who refused to provide the psychological 

reports of Dr. Petrick and Slaughter who both referred to her traumatic brain injury. As was 

thoroughly developed in the DMV's Petition for Appeal when information is available to only 

the employee who withholds it, then the employee is obstructing the interactive process and 

"precludes her from claiming that the employer violated the ADA by failing to provide a 

reasonable accommodation." 

Powers criticized the DMV because Powers' manager was not able to speak with Terri 

Cunningham (hereinafter "Cunningham"), a referral person on disabilities. (Response p. 15 of 

40). With regard to this event Powers' supervisor wrote: 

This is the day [Powers] came in and asked for me to call 
[Cunningham] her brain trauma counselor to get information about 
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Renee, and as the manager of the DMV, office manager, I don't 
have authority to do that without somebody giving me approval, so 
I forward it on to [my boss]. 

(Dec, 12,2013 Public Hearing pp. 219:18-21; 220:1-7). 

Less than two weeks later Cunningham was contacted when permission was obtained by 

Powers that she could be contacted. (Respondent's Public Hearing Exh. 30). There was no 

obstruction of the ADA process by the DMV. 

The Response criticized the DMV because no one from the ADA Committee talked to 

Powers. However, the ADA Committee hand delivered a form to Powers for her completion on 

which she indicated what accommodations she needed. (Dec. 12, 2013 Public Hearing Tr. pp. 

222:20-21; 223:1-2) (Feb. 11,2014 Public Hearing Tr. pp. 91:1-21; 92:1-14; 93:18-21; 94:1-6) 

(Respondent's Exh. 29 Bates Stamp (000031-32). Powers criticized the ADA Committee 

because no one on the Committee had knowledge of how to accommodate a person who had a 

learning disability as a result of a brain trauma. There is no requirement that employers have 

independent knowledge on disabilities or conduct research. The interactive process requires an 

informal and flexible process involving the employee and employer discussing what the 

employee needs. Skaggs at 577. 

Finally, Powers suggested that if she had been a building that the ADA Committee would 

have consulted with someone with construction expertise. The Committee asked Powers for the 

names of the providers who had knowledge about her brain injury, but she omitted the names of 

the two psychologists who had the most knowledge and expertise about Powers' disability 

namely psychologists Petrick and Slaughter. (Complainant Powers' Public Hearing Exh. 23). 

Powers alleged that the final piece of systemic failure was that as of November 2013 the 

head of the ADA Committee had not read the regulations written pursuant to the West Virginia 
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Human Rights Act. (Response p. 17 of 40). He reviewed them after November 23 and well 

before his testimony and based his testimony in part on them. (Feb. 11 2104 Public Hearing Tr. 

p.85). 

Powers implied bad faith on the part ofthe DMV because it did not have the "Request for 

Accommodation" form available at each local office. The law does not even mention that a form 

needs to exist. Furthermore, ample information was available to Powers on how to get 

information and forms. First, during the new hire orientation process the form entitled West 

Virginia Department of Transportation Orientation Check Sheet was given to Powers that 

conspicuously noted information with regard to the ADA. (Respondent DMV's Public Hearing 

Exh. 56). Secondly, information concerning disability discrimination was posted at each local 

DMV's office and how to get assistance. (Feb. 10, 2014 Public Hearing Tr. pp. 116:19-21; 

117:1-6). Thirdly, the Employee Handbook under Section 3: General Policy Information, Equal 

Employment Opportunity stated that "[t]he state of West Virginia reaffirms its policy of equal 

employment opportunity for all individuals without discrimination because of race, color, 

religion, sex, age, national origin, and disability." Further it stated "[w]ithin each state agency, a 

trained Equal Employment Opportunity Counselor has been appointed as a resource to assist 

interested parties with their concerns" and employees "are encouraged to speak with [their] 

agency counselor, or to contact the state Equal Employment Opportunity Office for further 

information." (Complainant Powers' Public Hearing Exh. 49, pp. 5-8 of39). It explained how to 

get information and provided the phone number for the Department of Transportation, Human 

Resources office wherein the ADA Committee was located. (Complainant Powers' Public 

Hearing Exh. 49 pp. 5-8). 

Although Powers justified not giving a copy of the Slaughter or Petrick reports to the 
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DMV because she had not been asked, this does not withstand scrutiny. On July 13, 2010 Ms. 

Higgins, Powers' supervisor's boss, told her that Powers needed to provide documentation ofher 

disability. (Dec. 12, 2010 Public Hearing Tr. pp. 314:21-315:1-10). On the same day Powers 

told her rehabilitation counselor, who the ALJ found credible, that she could not make up her 

mind whether to share the Slaughter report with her supervisor. The timing of these disclosures 

shows that Powers was asked for documentation, but was unsure whether to provide it. 

Furthennore, Powers commented in her Response that "the Slaughter report is not a medical 

report." (Response p. 17 of40). A medical report is not required: 

An employer may require that the documentation about the disability and the 
functional limitation come from an appropriate health care or rehabilitation 
professional. The appropriate professional in any particular situation will depend 
on the disability and the type of functional limitation it imposes. Appropriate 
professionals include, but are not limited to, doctors (including psychiatrists), 
psychologists, nurses, physical therapists, occupational therapists, speech 
therapists, vocational rehabilitation specialists, and license mental health 
professionals. 

EEOC Enforcement Guidance: Reasonable Accommodation and Under Hardship Under the 
ADA, Undue Hardship 6. 

Powers alleged that she did not provide the Slaughter report because it had factual errors 

in it and was afraid that the DMV may have noticed them. The alleged factual errors are 

irrelevant because, bottom line, the report included a diagnosis of a traumatic brain disorder. 

Powers argued that the reason that Powers' failed to meet with her rehabilitation 

counselor to develop a plan that could be shared with Powers' supervisors was because Lockard 

could not meet with Powers after hours. The uncontroverted evidence was that Lockard offered 

to meet during Powers' lunch break at any location. (Dec. 13, 2013 Public Hearing Tr. p. 141 :2

10). Powers' failure to cooperate with Lockard to develop a plan to be shared with Powers' 

supervisor to assist in the interactive process is strong evidence ofbad faith on her part. 
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Finally Powers argued in her Response that Mr. Patrick agreed that the training provided 

to Powers at the DMV was ineffective. The question is why? Powers' own expert witness 

observed the same troublesome issues with him that Powers displayed at the DMV including 

problems thinking, expressing appropriate emotions, communicating, sequencing, staying on 

topic, and following a logical line of thought. (Sept. 23, 2013 Public Hearing Evid. Depo. Tr. 

pp. 52:7-24 - 54:1-6; 56:4-14). Dr. Petrick testified that nothing done or not done by the DMV 

prevented Powers from succeeding at the DMV because she was as neurological "as it gets" and 

could be viewed as being psychotic. (Sept. 23, 2013 Public Hearing Evid. Depo. Tr. pp. 45). 

E. POWERS FAILED TO MITIGAE HER DAMAGES. 

Powers first cites Paxton v. Crabtree 184 W.Va. 237, 400 S.E.2d 245 (1990) and 

Syllabus Point 2 of Mason County Board of Education v. State Superintendent of Schools, 170 

W.Va. 632, 295 S.E.2d 719 (1982). This Court in Mason held that the wrongfully discharged 

employee has a duty to mitigate damages by accepting similar employment if available in the 

local area and the employer has the burden of proving that the employee failed to mitigate 

damages. It further held that "[ w ]hile mitigation of damages is an affirmative defense that must 

be proved by the party that has breached the contract, nonetheless, the wrongfully discharged 

employee who has not secured employment must be prepared to demonstrate that he or she did 

not make a voluntary decision not to work, but rather used reasonable and diligent efforts to 

secure acceptable employment." Mason at 724-26. The Court pointed out in Paxton that the 

employee made efforts to seek comparable employment, thereby not making a voluntary 

decision not to seek work. It was not a case wherein a discharged employee voluntarily decided 

not to seek comparable work. To suggest otherwise misinterprets Paxton. An employee who files 

a claim under the HRA has a duty to mitigate her damages and if she continues to seek 
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comparable work, it is the employer's burden to show that there was comparable work in the 

area. However, if the discharged employee voluntarily stops seeking comparable work, the 

employer is relieved of showing that comparable work existed in the area. (See: Petition for 

Appeal for other cases). 

F. 	 AL THOUGH EVIDENCE WAS UNINTENTIALL Y DESTROYED THE 
RESUL TING INFERENCES WERE DISPROVED BY OTHER 
EVIDENCE. 

When Powers' supervisor returned to work after an illness nothing remained on her 

computer except new software due to a system wide upgrade of the DMV's computer system. 

(Dec. 12,2013 Public Hearing Tr. pp. 238:8-21; 239:1-21; 240:1-5). Finding that the DMV 

engaged in the spoliation of evidence the HRC found that Powers was entitled to two inferences 

due to the missing documents: 1) Powers' job performance after July 23,2010 was as portrayed 

by her testimony; and 2) No written step-by-step instructions existed. 

Powers alleged in her Response that substantial evidence supported them. With regard to 

the first inference Powers cites no evidence, but only summizes what a witness would have said 

if called to testify. This is not evidence. 

With regard to the second inference, that no written step-by-step instructions existed, 

Powers, herself, testified that she was given written step-by-step instructions and also wrote them 

out herself. (Dec. 9, 2013 Public Hearing Tr. p. 233:11-19) (Dec. 10, 2013 Public Hearing Tr. 

pp. 58:1-3; 187:5-6,21; 188:2-6; 210:5-7). 

G. 	 FINDINGS OF FACT ARE NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE. 

The DMV stands by its position in its Petition for Appeal. 
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III. THE DMV'S RESPONSE TO POWERS' ASSIGNMENTS OF ERROR 

FOR CROSS-APPEAL 


A. POWERS' BACK PAY WAS PROPERLY REDUCED. 


Powers argued that no evidence was presented that she used anything but reasonable care 

and diligence in seeking a new job. However, she admitted that she voluntarily stopped looking 

for comparable work just months after she was terminated from the DMV. She accepted a job 

that was part time job with no benefits unlike her DMV job. It is not reasonable care and 

diligence to voluntarily stop looking for comparable and then expect compensation as if she 

continued to look for comparable work. The fact that the Division of Personal (not the DMV) 

may have restricted her job opportunities with the DMV does not negate Powers' duty to seek 

comparable work other places. She is not required to actual obtain employment, but she is 

required to make efforts to seek comparable employment. 

B. FAILING TO AWARD PREJUDGMENT INTEREST TO POWERS. 

The DMV acknowledges that W. Va. Code § 56-6-31(a) states as alleged. 

C. REINSTATMENT WAS NOT IMPROPER. 

Powers argued that she should have been awarded front pay, not reinstatement. The 

DMV's position is because Powers did not prove her case of discrimination she is not entitled to 

front pay, back pay, reinstatement, incidental damages or attorney fees. Whether to award 

reinstatement is in the sound discretion of the ALJ. Peters v. Rivers Edge 224 W.Va. 160, 680 

S.E.2d 791 9 2009) citing Nichols v. Ashland Hosp. Corp., 251 F.3d 496, 504 (4th Cir.2001). 

Reinstatement is favored over front pay. 
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IV. CONCLUSION 


For the reasons stated above the DMV requests that the final decision of the Human 

Right Commission be vacated and a finding be made that the DMV did not violate the Human 

Rights Act. 

Respectfully submitted, 

WEST VIRGINIA DEPARTMENT OF 
TRANSPORTATION, DIVISION 
OF MOTOR VEHICLES 

By counsel 

PATRICK MORRISEY 
ATTORNEY GENERAL 

1900 Kanawha Boulevard, East 
Building 1, Room W-435 
Charleston, WV 25305 
304-558-2522 
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