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I. SUMMARY OF ARGUMENT 


Renee Richardson-Powers (hereinafter "Powers") failed to show that she was a "qualified 

individual with a disability" required to prevail under the West Virginia Human Rights Act 

(hereinafter ''the Act"). After being hired by the West Virginia Department of Motor Vehicles 

(hereinafter "DMV") Powers explained that to learn the essential functions of the position 

Customer Services Representative (hereinafter "CSR") she needed training with repetition in a 

step-by-step fonnat with the ability to take notes because of a traumatic brain injury when she 

was a child. Powers, herself, admitted that the DMV trained her in this manner. The proper 

procedures were followed including providing the accommodations that Powers requested and 

initiating the interactive process. All state and federal requirements were followed by the DMV, 

but after six months of training in the way she requested, usually taking only two to three weeks, 

Powers was unable to perform the essential functions of the CSR position and was terminated at 

the end of her probationary period. Three months after her termination, Powers accepted part

time employment, stopped looking for comparable work, and therefore failed to mitigate her 

damages. 

II. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Petitioner 

DMV asserts that the parties have not waived oral argument; the appeal is not frivolous; and oral 

argument will aid the Court in making the correct decision. Pursuant to Rule 19, this case is 

suitable for oral argument because it involves assignment of errors in the application of settled 

law; the result was against the weight of the evidence; and it involves a narrow issue oflaw. 



III. ARGUMENT 


A. 	 THE HUMAN RIGHTS COMMISSION ERRED BY UPHOLDING ALJ 
WILSON'S FINDING THAT POWERS PROVED A PRIMA FACIE CASE 
OF DISABILITY DISCRIMINATION. 

In order to prevail in a disability discrimination case an employee must show that she was 

a "qualified person with a disability" meaning that she was capable of performing the essential 

functions of her job when provided the appropriate accommodation. Skaggs v. Elk Run Coal 

Co., 198 V. Va. 51, 479 S.E.2d 561, 582 (1996). The Human Rights Commission (hereinafter 

"HRC") found that Powers "had always been successful when trained by repetition, taking notes, 

and asking questions." (WVHRC Response Brie/p. 8). In support of its finding, the HRC relied 

on two areas of testimony. First, it relied on the testimony of Powers' sisters who alleged that 

they were unaware of Powers ever receiving a bad evaluation at her other jobs and, when her 

younger sister worked with Powers over 15 years ago, it appeared that Powers was able to do 

that job. (Dec. 10, 2013, Public Hearing Tr. pp. 108:18-21; 109:1-2; 125:21; 126:1-19). 

Secondly, the HRC found that Powers could have performed the essential functions of her job 

with proper training based on letters, some 15 years old, written to some of Powers' past 

employers. (Dec. 9, 2013 Public Hearing Tr. pp. 55, 62-63, 66). The DMV objected to this 

testimony on the basis of hearsay and relevancy, but Administrative Law Judge Robert Wilson 

(hereinafter "ALJ Wilson") overruled the objection with no explanation. (Dec. 9. 2013 Public 

hearing Tr. pp. 55, 62, and 66). 

In finding that Powers could have performed the essential functions of the CSR position 

with proper training the HRC ignored testimony from Powers herself that the position of CSR 

required very different skills compared to her previous places of employment. (CITE) Powers 

wrote that her previous jobs required her to do the "same tasks every day, all day" and the "same 
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day after day," unlike her job at the DMV that required adaptation to frequent change something 

that Powers could not do. (Dec. 10,2013 Public Hearing Tr. pp. 156:16-21; 157:1-9; 216:13-16) 

(Dec. 11,2013 Public Hearing Tr. pp. 17:14-21-24:19; 33:20-21; 34:1-4). Instead of relying on 

Powers' own testimony and that of others, the HRC relied on the observations of her sister and 

hearsay both occurring 15 years ago. 

To find that Powers could perform the essential functions of her job if trained properly, 

the HRC ignored the testimony of Powers' own expert witness, Dr. Petrick, who opined that 

Powers would fail at a job that required the adaptation to change. (Sept. 23, 2013 Public Hearing 

Evid. Depo. Tr. 48:14-21). It ignored that Dr. Petrick observed the same troublesome issues with 

him that Powers displayed at the DMV including problems thinking, expressing appropriate 

emotions, communicating, sequencing, staying on topic, and following a logical line of thought. 

(Sept. 23, 2013 Public Hearing Evid. Depo. Tr. pp. 52:7-24 - 54:1-6; 56:4-14). The HRC ignored 

Dr. Petrick's expert opinion that nothing done or not done by the DMV prevented Powers from 

succeeding at the DMV because she was as neurological "as it gets" and could be viewed as 

being psychotic. (Sept. 23,2013 Public Hearing Evid. Depo. Tr. pp. 45). The only other medical 

expert who testified agreed that it was Powers' condition, not training, that prevented her from 

doing the CSR position. (Dec. 12,2013 Public Hearing Tr. p. 59:6-14). 

B. 	 THE HRC ERRED BY UPHOLDING ALJ WILSON'S FINDING THAT 
THE DMV FAILED TO PROVIDE THE ACCOMMODATIONS THAT 
POWERS REQUESTED. 

In a letter to the HRC Powers wrote that she "learned a task by doing it hands on, 

repetition and learn by doing a task in a step by step process." (Dec. 10,2013 Public Hearing Tr. 

pp. 159; 229:19-230:6) (Respondent DMV's Public Hearing Exh. 38, Bates Stamp 8). Powers 

wrote on her "Request for Accommodation" form that she learned by repetition and in a step-by
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step format. (Respondent DMV's Public Hearing Exh. 29). Powers testified that she informed 

her supervisor on the day of orientation that she "learned a task by doing it hands-on by 

repetition and learn by doing a task in a step-by-step process." (Dec. 10,2013 Public Hearing Tr. 

pp. 159:7-160:2) (Dec. 11, 2013 Public Hearing Tr. p. 40:12-19) (Respondent DMV's Public 

Hearing Exh. 2 entry 3-28-10 to 4-1-10). She repeated again that she learned "in a step-by-step 

format," and ''by asking the same questions repeatedly." (Dec. 10, 2013 Public Hearing Tr. pp. 

229:19--230:1). Powers, herself, acknowledged that the DMV trained her by hands on, 

repetition, step-by-step, and asking questions. (Dec. 10, 2013 Public Hearing Tr. pp. 152:5-10; 

155:6-21,156:1-15; 165:6-21; 170:2-5; 171:13-21; 172:1-4) (Dec. 11,2013 Public Hearing Tr. 

p. 42) (Respondent DMV's Public Hearing Exh. 38, Bates Stamp 9, 12). "I did a lot of renewals 

and a lot of driver's licenses ... repetitive." (Dec. 10, 2013 Public Hearing Tr. p. 156:5-14) 

(Dec. 11, 2013 Public Hearing Tr. p. 42) (Respondent DMV's Public Hearing Exh. 38, Bates 

Stamp 9). While pointing to what she had written Powers testified that ''these are the steps that I 

wrote down so I could remember." (Dec. 10,2013 Public Hearing Tr. p. 163:12-13). Again, she 

testified that she ''took notes in a step by step process on how to process a regular driver's 

license." (Dec. 11, 2013 Public Hearing Tr. 42:4-6). 'I did the best I could [to take notes]." 

(Dec. 9,2013 Public Hearing Tr. p. 133:14-15). "I wrote in a step by step format so I could use 

to follow in a way I could understand, retain and do correctly." (Dec. 11, 2013 Public Hearing 

Tr. p. 42:13-18). She asked questions and "went to management with [questions] or a 

requirement that I needed." (Dec. 10,2013 Public Hearing Tr. pp. 203:18-19; 212:19-21). 

After this lawsuit was filed Powers claimed that what she really meant was that she 

needed total consistency. She failed to acknowledge this when she represented to the ADA 

Committee, prior to the filing of this lawsuit, that she learned a new task "in a step by step 
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procedure format and through repetition." (Respondent DMV's Public Hearing Exh. 8). Again, 

Powers acknowledged this in a letter to the HRC, prior to filing this lawsuit, that she ''wrote [the 

tasks] in a step by step format so I could use to follow in a way I could understand, retain and do 

correctly." (Dec. 11,2013 Public Hearing Tr. p. 42:13-18). 

In its Final Order the HRC found that instead of consistency Powers was given multiple 

trainers who did things differently. (Response Brie/p.l0). The undisputed testimony was that 

Powers asked for different trainers. (Dec. 12,2013 Public Hearing Tr. pp. 158:6-18; 171:6-9; 

183:12-17). The undisputed testimony was that total consistency was impossible. (Dec. 12,2013 

Public Hearing Tr. pp. 136-137; 293-294; 296-299; 300). Even Powers acknowledged that 

consistency at the DMV was not possible and the ability to function in a changing work 

environment was required. (Dec. 10, 2013 Public Hearing Tr. pp. 156:16-157:1-9; 216:1-19; 

217:1). Powers acknowledged that "[t]he customers constantly changed with what they had to 

come in and the tasks that they had to do." (Id). 

An employer cannot be held liable for not providing something that was not possible to 

provide or was never voiced. It is the employee's responsibility to come forward to tell the 

employer 'specifically what she needs to be able to perform the job. Geuss v. Pfizer, Inc., 971 

F.Supp. 164 (E.D. Pa. 1996). An employee who does not provide sufficient information "cannot 

expect th~ employer to read [her] mind." Mole v Buckhorn Rubber Products, Inc., 165 F.3d 

1212, 1218 (8th Cir. 1999). An employer may reasonably request "information about the nature 

of the individual's disability." Ward v. McDonald, 762 F.3d 24 (D.C. 2014) aff. Ward v. 

McDonald, 136 S.Ct. 48 (2015). There is no requirement under the West Virginia HRA or its 

corresponding rules, W. Va. Code R. § 77-1- 1 et. seq., or federal law for an employer to seek an 

Independent Medical Examination, research information on a particular disability, contact 
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medical providers personally, or personally interview or contact anyone. None were cited by 

Powers, AU Wilson, or the HRC. Powers testified that she needed training in a step-by-step 

format and repetition which the DMV gave her. 

In its Final Order the HRC criticized the ADA Committee for not contacting Dr. Petrick, 

but Powers never mentioned his name as a provider on the form given to her by the ADA 

Committee for that purpose. Likewise, Powers never mentioned psychologist Slaughter who 

also evaluated her and wrote a report. Even ifPowers had named Dr. Petrick he would have only 

reinforced that Powers was not able to perform her DMV job because of the same issues 

identified by the DMV, not because of improper training. She was unable to complete tasks, 

interact well with people, cope with change, properly express emotions, and shift from topic to 

topic. (Sept. 23,2010 Evid. Depo. Tr. p. 51:7-22) (Dec. 12,2013 Public Hearing Tr. pp. 48-56). 

She was obsessively taxing, inflexible, angry, frustrating and might be viewed as psychotic. 

(Sept. 23, 2013 Evid. Depo. Tr. pp. 51:7-22; 84:2). Dr. Petrick believed that Powers would not 

get better and needed to work part-time. (Dec. 11, 2013 Public Hearing Tr. pp. 25-27) 

(Respondent DMV's Public Hearing Exh. 16, Bates Stamp 185). 

C. 	 THE HRC ERRED BY UPHOLDING ALJ WILSON'S FINDING THAT 
THE DMV DID NOT ENGAGE IN THE INTERACTIVE PROCESS AND 
FINDING THAT POWERS DID. 

The HRC misinterpreted the law when it implied that the employer was the party 

primarily required to engage in the interactive process. Both parties are required to cooperate and 

employers are not required to wear blinders especially when a disability is not visible. Skaggs v. 

Elk Run Coal Company, Inc., 198 W.Va. 51,67-68,479 S.E.2d 561, 577-578 (1996). As was 

thoroughly developed in the DMV's Petition/or Appeal when information is available to only 

the employee who withholds it, then she is obstructing the interactive process and ''precludes her 
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from claiming that the employer violated the ADA by failing to provide a reasonable 

accommodation." 

Powers was encouraged to develop a plan with her rehabilitation counselor, Ms. Lockard 

(hereinafter "Lockhard") to share with her supervisor in an attempt to resolve her work related 

problems. 136: 4-5; 16-18) (Respondent's Public Hearing Exh. 14 Bate Stamp 734). The HRC 

justified Powers' failure to do this because she "was unable to meet with Lockard during normal 

business ho'!lfS and could, therefore, not schedule a meeting." (HRC Response Brie/p. 13). The 

uncontroverted evidence was that Lockard offered to meet during Powers' lunch break at any 

location. (Dec. 13, 2013 Public Hearing Tr. p. 141:2-10). Powers' failure to cooperate with 

Lockard to develop a plan to be shared with Powers' supervisor to assist in the interactive 

process is strong evidence ofbad faith on her part. Moreover, Powers' failure to even provide the 

names and reports of the two psychologists who evaluated her is yet another example of Powers' 

bad faith and her unwillingness to engage in the interactive process. The HRC's criticism that the 

only information reviewed by the ADA Committee came from Powers' supervisor is baffling 

when Powers, who controlled some of the most relevant information, failed to provide it. 

Instead, the HRC found bad faith on the part of the DMV because Powers' supervisor 

was not able to speak with Terri Cunningham (hereinafter "Cunningham"), a referral person on 

disabilities. (Order, p. 103). With regard to this event Powers' supervisor wrote: 

This is the day [Powers] came in and asked for me to call 
[Cunningham] her brain trauma counselor to get information about 
Renee, and as the manager of the DMV, office manager, I don't 
have authority to do that without somebody giving me approval, so 
I forward it on to [my boss]. 

(Dec, 12,2013 Public Hearing pp. 219:18-21; 220:1-7). 
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Not long afterwards on July 22,2010 realizing that this situation could not be resolved on 

the local level, Powers' supervisor wrote a lengthy e-mail to Mr. Pete Lake who was the manager 

over all the regional DMV offices describing the situation. (Dec. 12, 2013 Public Hearing pp. 

221:2-21; 324:1-2, 21; 325:1-2). On the same day the ADA Committee was contacted and only 

days later a letter and "Request for Accommodation" form was hand delivered to Powers at the 

Martinsburg W. Va. office. (Dec. 12,2013 Public Hearing Tr. pp. 222:20-21; 223:1-2) (Feb. 11, 

2014 Public Hearing Tr. pp. 91:1-21; 92:1-14; 93:18-21; 94:1-6) (Respondent DMV's Public 

Hearing Exh. 12) (Complainant Power's Public Hearing Exh. 21). Contrary to the HRC's 

finding, the DMV facilitated the interactive process, not obstructed it. 

The HRC implied bad faith on the part of the DMV because it did not have the "Request 

for Accommodation" form available at each local office. The issue should not be where forms 

are physically stored, but whether one was provided. The form was provided after Powers was 

referred to the ADA Committee. (Feb. 11,2014 Public Hearing Tr. pp. 80:13-21; 81:1-15; 89:1

18). Moreover, ample information was available to Powers on how to get information and forms. 

First, during the new hire orientation process the form entitled West Virginia Department of 

Transportation Orientation Check Sheet was given to Powers that conspicuously noted 

information with regard to the ADA. (Respondent DMV's Public Hearing Exh. 56). Secondly, 

information concerning disability discrimination was posted at each local DMV's office and how 

to get assistance. (Feb. 10, 2014 Public Hearing Tr. pp. 116:19-21; 117:1-6). Thirdly, the 

Employee Handbook under Section 3: General Policy Information, Equal Employment 

Opportunity stated that "[t]he state of West Virginia reaffirms its policy of equal employment 

opportunity for all individuals without discrimination because of race, color, religion, sex, age, 

national origin, and disability." Further it stated "[w]ithin each state agency, a trained Equal 
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Employment Opportunity Counselor has been appointed as a resource to assist interested parties 

with their concerns" and employees "are encouraged to speak with [their] agency counselor, or 

to contact the state Equal Employment Opportunity Office for further infonnation." 

(Complainant Powers' Public Hearing Exh. 49, pp. 5-8 of 39). It explained how to get 

infonnation and provided the phone number for the Department of Transportation (hereinafter 

"DOT"), Human Resources' office wherein the ADA Committee was located. (Complainant 

Powers' Public Hearing Exh. 49 pp. 5-8). 

The HRC alleged that managers at the DMV had no knowledge concerning the process 

for seeking reasonable accommodations. Powers' supervisor was aware that when she could no 

longer accommodate an employee's disability at the local level she was to follow the chain of 

command and notify her supervisors who would advise her how to proceed and she took action 

to facilitate the request of Powers. (Dec. 12,2013 Public Hearing Tr. pp. 252:9-18; 253:17-21; 

254:6-8; 283:1-3; 293:2-4). 

D. 	 THE HRC ERRED BY UPHOLDING ALJ WILSON'S FINDING THAT 
POWERS MITIGAGED HER DAMAGES. 

An employee who files a claim under the HRA has a duty to mitigate her damages and if 

she continues to seek comparable work, it is the employer's burden to show that there was 

comparable work in the area. However, if the discharged employee voluntarily stops seeking 

comparable work, the employer is relieved of showing that comparable work existed in the area. 

(See: Petition for Appeal for cases). Puzzling, the cases that the HRC cited in its Response Brief 

support the DMV position, not its position. In Arbercheski v.Oracle Corp., 650 F. Supp. 2d 309 

(S.D.N.Y. 2009) a discharged employee after obtaining non-comparable employment admitted 

that she had quit looking for comparable employment. The Arbercheski Court held that when a 

terminated employee voluntarily ceases efforts to obtain comparable employment after finding 
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lesser employment she cannot receive back or front pay dated from when the employee failed to 

undertake any reasonable efforts to find comparable employment. 

The Court in Greenway v. Buffalo Hilton Hotel, 143 F.3d 47 (2nd Cir. 1998), also cited by 

the HRC in its Response Brief, held the same finding that if a terminated employee fails to make 

reasonable efforts to obtain work, the employer is not required to establish the availability of 

substantially comparable employment. The Greenway Court reasoned that this rule provided an 

appropriate exception to the usual requirement that the employer prove that suitable work exists 

and that the employee has not made reasonable efforts to find it because an employer should not 

be saddled by a requirement that it show other suitable employment in fact existed. (Emphasis in 

text). Because Greenway failed to mitigate his damages, his awards for back and front pay, 

future health insurance premiums, and future medical costs were vacated. Both of the findings in 

the above cases and those cited DMV's Petition for Appeal are consistent with Mason County 

Board ofEducation v. State Superintendent, 170 W. Va. 632,295 S.E.2d 719 (1982) that ''the 

wrongfully discharged employee who has not secured employment must be prepared to 

demonstrate that he or she did not make a voluntary decision not to work, but rather used 

reasonable and diligent efforts to secure acceptable employment." 

E. 	 THE HRC UPHELD ALJ WILSON'S FINDING THAT THE DMV 
ENGAGED IN THE SPOLIATION OF EVIDENCE AND IN DOING SO 
ERRED IN FINDING THAT POWERS WAS SUBSTANITLLY 
PREJUDICED. 

When Powers' supervisor returned to work after an illness nothing remained on her 

computer except new software due to a system wide upgrade of the DMV's computer system. 

(Dec. 12, 2013 Public Hearing Tr. pp. 238:8-21; 239:1-21; 240:1-5). As a result, any notes 

concerning Powers employment after July 23, 2010 were not available. A court may give an 

adverse inference instruction or impose other sanctions against a party for spoliation of evidence 
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after considering the "amount of prejudice suffered by the opposing party as a result of the 

missing or destroyed evidence and whether prejudice was substantial." Tracey v. Cottrell, 206 

W.Va. 363, 524 S.E.2d 879 (1999). Finding that the DMV engaged in the spoliation of evidence 

the HRC found that Powers was entitled to two inferences due to the missing documents: 

(1) Powers' job performance after July 23, 2010 was as portrayed by her 
testimony; and, 

(2) No written step-by-step instructions existed. 

However, Powers only testimony negates the negative inferences used to reach that the 

HRC's erroneous ruling. How did Powers portray her ability to perform the DMV job after July 

23,2010? Powers, herself, documented that her problems at the DMV continued after July 23, 

2010 including her ability to talk, remember, learn, complete tasks, concentrate, understand, 

follow instructions, and get along with others, and to adapt to changes in routine. (Dec. 11,2013 

Public Hearing Tr. pp. 31:14-21; 32:1-4) (Respondent DMV's Public Hearing Exh. 16, Bates 

Stamp 190-193). Powers admitted that after July 23,2010 she still needed assistance interpreting 

what she was saying so that others could understand. (Dec. 11,2013 Public Hearing Tr. p. 29: 1

9). After July 23, 2010 Powers testified that she continued to need assistance remembering 

letters on a key board and even what to say when answering the telephone. (Dec. 11,2013 Public 

Hearing Tr. pp. 33:20-22; 34:1-17). One of Powers' social security forms that was admitted into 

evidence dated after July 23,2010 read that Powers was not able to do her past job as [CSR] due 

to her disabling condition, not improper training. (Dec. 11, 2013 Public Hearing Tr. pp. 35; 

71: 19-20; 74: 12-21; 75:8-17). 

Other information about her job performance after July 23, 2010 was available. Just 

weeks later Dr. Petrick, Powers' own expert witness, found that she was not able to perform her 

DMV job because of the same issues identified by the DMV, not because of improper training. 
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She was unable to complete tasks, interact well with people, cope with change, properly express 

emotions, and shift from topic to topic. (Sept. 23, 2010 Evid. Depo.Tr. p. 51:7-22) (Dec. 12, 

2013 Public Hearing Tr. pp. 48-56). She was obsessively taxing, inflexible, angry, frustrating 

and might be viewed as psychotic. (Sept. 23, 2013 Evid. Depo. Tr. pp. 51:7-22; 84:2). Dr. 

Petrick believed that Powers would not get better and needed to work part-time. (Dec. 11,2013 

Public Hearing Tr. pp. 25-27) (Respondent DMV's Public Hearing Exh. 16, Bates Stamp 185). 

With regard to the second inference, that no written step-by-step instructions existed, 

Powers, herself, testified that she was given written step-by-step instructions and also wrote them 

out herself: 

A 	 I remember the grey folder that had some instructions. 

A 	 [My supervisor] gave it to me. . . [a]nd I started reading - 
reading, you know, things on how to do a process that I wasn't 
familiar with. 

(Dec. 10,2013 Public Hearing Tr. pp. 187:5-6,21; 188:2-6). 

Q And what are those entries [in notebook]? 

A That is briefly how I would process ... how to enter and what to 
enter. 


Q Are you certain that all the steps are there? 


A To the best of my knowledge .. 


(Dec. 9,2013 Public Hearing Tr. p. 233:11-19). 

A ... I did review one book [the DMV] gave me. 

(Dec. 10,2013 Public Hearing Tr. p. 158:1-3). 

A So I tried to use all the resources I could that was given to me. The 
cheat sheets, code sheets, step-by-step instructions that I asked for. 

(Dec. 10,2013 Public Hearing Tr. p. 210:5-7). 
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F. THE HRC ERRED BY UPHOLDING THAT ALJ WILSON'S 

FINDINGS OF FACT WERE SUPPORTED BY THE RECORD. 

Findings of facts should be sustained by a reviewing court if supported by the evidence or 

unchallenged of the parties. Cobb v. Human Rights Commission, 217 W. Va. 761, 619 S.E.2d 

272 (2005). Many of the most crucial facts cited by ALJ Wilson in his Recommended Order and 

later upheld in the HRC's Final Order were challenged by the DMV in its Petition for Appeal. 

The HRC in its Response Brief failed to address many of these challenged facts. Rather, it 

broadly addressed five categories claiming that none were "contradicted by any witness 

presented by the DMV" even though many were contradicted by Powers herself. 

1) 	 Powers' employment history as alleged in the HRC's Final Order 
was objected to and contradicted by witnesses as cited in the Petition 
for Appeal. 

The finding that Powers was able to perform the essential functions of her job at the 

DMV if trained properly was supported only by hearsay and vague observations by her two 

sisters, all occurring over 15 years ago. Letters written by customers of Powers' previous 

employers were admitted, some 15 years old, to prove that Powers could do the DMV job with 

proper training. The DMV objected on the basis of relevancy and hearsay, but was overruled by 

ALJ Wilson without explanation. (Dec. 9, 2013 Public Hearing Tr. pp. 55:8-12; 62-63; 66:11

15). The finding read: 

The evidence established that [Powers] has a record of helpful courteous 
interaction with those prior employers' customers as recognized and 
commented by the prior employers. The preponderance of the evidence 
suggests that with accommodation, Ms. Powers is able to perform the 
duties of customer service representative with Respondent, DMV. 

(Recommended Order p. 98). 
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Powers, herself, reported having difficulties talking, remembering, completing tasks, 

concentrating, understanding, following instructions, and getting along with others all necessary 

to perform the essential functions of her CSR position at the DMV. (Dec. 11, 2013 Public 

Hearing Tr. pp. 31:14-21; 32:1-14). Documents prepared by Powers showed that her past duties 

required her to do the same repeated tasks over and over. (Respondent DMV's Exh. 16, Bates 

Stamp 251-256). The past positions all required Powers to do the same tasks "every day, all 

day" and "same day after day," unlike her job at the DMV. (Dec. 11,2013 Public Hearing Tr. pp. 

21:4-21; 24:1-7) (Respondent DMV's Public Hearing Exh. 16, Bates Stamp 178, 180-183). 

When social security denied her application for disability benefits it reported "[ w]e realize that 

your condition prevents you for doing your past job as a license clerk ...." (Respondent 

DMV's Public Hearing Exh. 15, Bates Stamp 99). 

2) Powers' testimony alleging a lack of communication between Power's 
supervisor and Ms. Cunningham was contradicted. 

Powers' supervisor did not ignore Powers' request to speak with Ms. Cunningham 

(hereinafter "Cunningham"). She was not permitted to speak with persons from agencies outside 

of state government about an employee without first obtaining permission. After realizing that 

she could no longer address Powers' needs at the local level and after discussing the same with 

another state employee, Powers' supervisor followed her chain of command and forwarded the 

matter to one of her bosses in Charleston. (Dec. 12,2013 Public Hearing Tr. pp. 219:15-21; 

220:1-10). Within days the "Request for Accommodation" form was hand-delivered to Powers 

and was given assistance in completing the fonns. (Respondent DMV's Public Hearing Exhs. 

30-32). 
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3) DMV's alleged failure to produce a "Request for Accommodation" 
form or referral to the ADA Committee was contradicted by witnesses 
that the DMV cited in its Petition for Appeal. 

The alleged facts under this heading imply that it was improper not to give Powers a 

"Reasonable Accommodation" form at the local level. The uncontroverted evidence from the 

only witness who was admitted as an expert on the ADA testified that the proper procedures 

were followed at the local level. After referral to the ADA Committee Powers was given a 

"Request for Accommodation" form. (Feb. 12,2014, Public Hearing Tr. pp.ll:14-21; 12:1-2). 

There is nothing in the federal ADA, West Virginia Human Rights Act or its rules that required 

differently nor was one cited. (Feb. 12,2014, Public Hearing Tr, p. 12:8-12). 

4) The alleged lack of information available to Powers was contradicted 
by witnesses cited in the Petition for Appeal. 

The HRC in its Response Briefalleged that Powers told Terri Cunningham who worked 

with an organization that acts as a referral agency to people with disabilities that she needed total 

consistency in her training. However, neither Cunningham nor Powers relayed the need pf 

Powers for total consistency to the ADA Committee. (Respondent DMV's Public Hearing Exhs. 

8, 33). Members of the ADA Committee cannot be charged with knowing something that was 

not told to them that Powers needed total consistency in her training. Instead they the ADA 

Committee that Powers needed repetition, step-by-step instructions, and the ability to take notes 

that were all afforded to Powers during her training. 

The HRC alleged that after Powers' supervisor completed her "Manager's Interview" 

form that no one from the DMV or DOT called or met with Powers about whether her training 

needs were met. However, there was no need because Powers indicated on her "Request for 

Accommodation" form her training needs had not been met. (Respondent DMV's Public Hearing 

Exh. 8). The HRC faulted the ADA Committee because it did not refer Powers for an 
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independent medical review or conduct interviews with the people involved. Nowhere in the law 

is this required and no requirement was cited. Powers was contacted by the ADA Committee by 

phone, personal interview, and letter. Powers' supervisor was contacted by phone and her daily 

notes were reviewed by the Committee. The medical providers listed by Powers were contacted 

twice by letter. See Petition for Appeal. 

5) The alleged lack of knowledge on part of the DMV was contradicted 
by witnesses. 

Although the HRC complained that Ms. Price was not familiar with the procedures or 

policies with regard to disability discrimination, she was not required to know them because she 

had no involvement with disability discrimination. (Dec. 12,2013 Public Hearing Tr. p. 87:3-15) 

(Dec. 13, 2013 Public Hearing Tr. p. 74:17-21). She was responsible for determining whether 

vacancies existed, job postings, coordinating interview packets, processing all new-hire packets 

including payroll, tax and beneficiaries forms, and coordinating benefits and payroll. (Dec. 13, 

2013 Public Hearing Tr. pp. 82:19-21; 83:1-8). In the event that she received information about 

the ADA she forwarded it to the Director of Human Resources at the Department of 

Transportation who sent it to the ADA Committee. (Dec. 11,2013 Public Hearing Tr. p. 136:4

14). 

ALJ Wilson found fault on the part of the local DMV office alleging that did not have the 

"Request for Accommodation" form available at their work site. (Order, p. 104). While this is 

true, the forms were provided by the ADA Committee once a referral was made. (Feb. 11,2014 

Public Hearing Tr. pp. 81, 89). There is no legal requirement that forms be distributed at the 

local office nor was any cited. Powers knew, or should have known, where to get information on 

the ADA. During the new hire process the form entitled West Virginia Department of 

Transportation Orientation Check Sheet was given to and signed by Powers documenting that 
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the ADA was explained to her including where she could get additional infonnation. 

(Complainant Powers' Public Hearing Exh. 14). Infonnation concerning disability discrimination 

was posted in the lobby and breakroom at the local DMV office where Powers worked including 

phone numbers to call with questions. (Feb. 10,2014 Public Hearing Tr. pp. 116:19-21; 117:1-6) 

(Complainant Powers' Public Hearing Exh. 50). Finally, the Employee Handbook under Section 

3: General Policy Infonnation, Equal Employment Opportunity stated that "[t]he state of West 

Virginia reaffinns its policy of equal employment opportunity for all individuals without 

discrimination because of race, color, religion, sex, age, national origin, and disability." Further 

it states "[w]ithin each state agency, a trained Equal Employment Opportunity Counselor has 

been appointed as a resource to assist interested parties with their concerns" and employees were 

"encouraged to speak with [their] agency counselor, or to contact the state Equal Employment 

Opportunity Office for further infonnation." (Complainant Powers' Public Hearing Exh. 49 pp. 

5-8 of 39). 

While it was alleged that managers at the DMV had no training or knowledge concerning 

the process for seeking reasonable accommodations, Powers' manager. was well aware of the 

process that she was required to follow. When she could no longer accommodate an employee 

after first trying at the local level she was to follow the chain of command and notify her 

supervisors. (Dec. 12,2013 Public Hearing Tr. pp. 252:2-18; 254:4-8; 293:2-5). She did this and 

within days Powers was hand-delivered a letter with the "Request for Accommodation" fonn. 

(Feb. 11,2014 Public Hearing Tr. p. 94.) 

It is Powers' responsibility to make sure that the ADA Committee was in possession of 

what it needed to make a decision. The "Request for Accommodation" fonn read: 
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TO THE EMPLOYEE: This Fonn must be completed if you wish 
to be considered by the Department of Transportation ("DOT") for 
a reasonable accommodation. Please list the name and contact 
infonnation of any health care provider. Providers listed should be 
able to supply information about· physical or mental impairment 
that affects your ability to perfonn your job. This infonnation may 
also be used to assess whether the DOT may be able to reasonably 
accommodate your impainnent. 

(Respondent DMV's Public Hearing Exh. 8.) 

When the needed information is missing and is available to only one party, the party 

withholding the information is obstructing the process and that an employee's failure to provide 

medical information "precludes her from claiming that the employer violated the ADA by failing 

to provide a reasonable accommodation." 

IV. CONCLUSION 

For the reasons stated above the DMV requests that the final decision of the HRC be 

vacated and a finding be made that the DMV did not violate the Human Rights Act. 

Respectfully submitted, 

WEST VIRGINIA DEPARTMENT OF 
TRANSPORTATION, DIVISION 
OF MOTOR VEHICLES 

By counsel 

PATRICK MORRISEY 
ATTORNEY L 

D 
ASSIST 
1900 Kanaw evard, East 
Building 1, Room W-435 
Charleston, WV 25305 
304-558-2522 
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