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I. ASSIGNMENTS OF ERROR 


A. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
COMPLAINANT POWERS PROVED A PRIMA FACIE CASE OF 
DISCRIMINATION. 

B. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
RESPONDENT WEST VIRGINIA DEPARTMENT OF MOTOR VEHICLES 
FAILED TO PROVIDE THE ACCOMMODATIONS REQUESTED. 

C. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
RESPONDENT WEST VIRGINIA DEPARTMENT OF MOTOR VEHICLES 
DID NOT ENGAGE IN THE INTERACTIVE PROCESS AND FINDING 
THAT COMPLAINANT POWERS DID 

D. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
COMPLAINANT POWERS MITIGAGED HER DAMAGES. 

E. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT DMV 
ENGAGED IN SPOLIATION OF EVIDENCE 

F. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
ADMINISTRATIVE LAW JUDGE WILSON'S FNDINGS OF FACT WERE 
SUPPORTED BY THE RECORD. 

II. STATEMENT OF CASE 

In 2010 Renee Richardson Powers (hereinafter "Powers") was diagnosed as having a 

traumatic brain injury resulting from an event that occurred 30 years ago. She sought assistance 

to obtain employment with the West Virginia Department of Rehabilitation (hereinafter 

"Rehabilitation") in November 2009. (Respondent's Exh. 14, Bates Stamp 690-700, 706)1. 

Powers would "absolutely NOT consider" a job that required reading or pressure to work fast. 

(Dec. 13, 2013, Public Hearing Tr. pp.122:17-123:5) (Respondent's Exh. 14, Bates Stamp 771) 

1 Because of some confusion before the hearing over the submission of exhibits Petitioner and 
Respondent each provided a set of exhibits. The exhibits referred to in this brief are contained in 
the four notebooks entitled, "Renee L. Richardson-Powers v. WV Division of Motor Vehicles, 
Docket No.: EDS-94-12 Hearing Exhibits Volume I-IV" in the Human Rights Commission 
record. 



(Emphasis provided in text). To learn a task she needed it presented in a step-by-step format and 

with repetition. (Respondent's Exh, 14, Bates Stamp 695). 

As part of her rehabilitation services, Powers was referred to Harold Slaughter, a licensed 

psychologist, for an evaluation. His report included a diagnosis of traumatic brain disorder. 

(Respondent's Exhibit 39, Bates Stamp 62-65). Mr. Slaughter sent the report to Powers' 

rehabilitation counselor who left a copy for Powers to pick up and mailed it to her twice. (Dec. 

12,2013 Public Hearing Tr., p. 191) (Dec. 13,2013 Public Hearing Tr. pp. 120:7-121:3,126). 

Several months later, Powers interviewed for the position of Customer Services 

Representation (hereinafter "CSR") at the West Virginia Department of Motor Vehicles 

(hereinafter "DMV"). The duties of the position included: 1) Process, record, and issue drivers' 

license, vehicle registration, vehicle titles, and related documents; 2) Understand laws, policy, 

and procedures; 3) Operate complex office equipment on a regular basis; 4) Greet motorists in 

person or by telephone and to answer their questions; 5) Explain necessary forms, fees, taxes, 

and surcharges including boats and motorcycles; 6) Enter data into the computer and access 

previous registration data and to update or enter new information; 7) Review documentation to 

ensure that all information is complete and accurate and access fees; 8) Communicate 

effectively, both orally and in writing; and 9) Support other staff members as needed. 

(Respondent's Exh. 3). 

When asked by the DMV whether she was able to function in an environment that 

involved frequent change, she wrote that it was not a problem. (Dec. 13, 2013, Public Hearing 

Tr., p. 120:13) (Respondent's Exh. 13). When it became clear that reading was an essential 

function of the job, Powers failed to disclose that she would "absolutely not" consider a job that 

required reading. (Dec. 11,2013, Public Hearing Tr., pp. 31:14-21-32:1-3) (Dec. 13,2013, 
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Public Hearing Tr. pp.122:17-123:5) (Respondent's Exh. 3) (Respondent's Exh. 14, Bates Stamp 

771) (Respondent's Exh. 16, Bates Stamp 445,456,458,459,461,462, 771). The job was fast

paced, but Powers failed to inform the DMV that she would "absolutely not" consider a job that 

required pressure to work fast, something that just a few weeks earlier she had told her 

rehabilitation counselor. (Respondent's Exh. 14, Bates Stamp 771). 

Another essential function of the CSR job was the ability to give customers correct 

information, but Powers failed to tell the DMV that she was easily confused and had difficulties 

comprehending and retaining information. (Dec. 11, 2013, Public Hearing Tr. pp., 30:14-33:17) 

(Respondent's Exh. 16, Bates Stamp 191). She was unable to remember what to say even when 

answering the telephone or what was discussed in a meeting. (Respondent's Exh. 16, Bates 

Stamp 261, 263-264). Although Powers indicated during the interview that she was a team 

player, she acknowledged later that she had a difficult time getting along with people. 

(Respondent's Exh. 16, Bates Stamp 191). 

Powers was given written information prohibiting disability discrimination. 

(Respondent's Exh. 56) DMV's application for employment began with a statement that the 

DMV would provide reasonable accommodations for persons with disabilities and included a 

telephone number for assistance. (Respondent's Exh. 6). Information prohibiting discrimination 

was displayed in the workplace and the Employment Handbook gave instructions on how to file 

a claim for discrimination. (Feb. 10,2014, Public Hearing Tr., pp. 116:19-117:6) (Feb. 11,2014, 

Public Hearing Tr. p. 29) (Respondent Exh. 6 and Complainant's Exh. 49, pp. 5-8). 

Shortly after she began her employment with the DMV Powers told her supervisor that 

because of her brain injury she was able to learn a task when presented in a step-by-step format, 

through repetition, and note taking. (Dec. 10, 2013 Public Hearing Tr. pp. 159:7-160:2) 
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(Respondent's Exhibit 2, entry 3-28-10 to 4-1-10.) She acknowledged that she was trained in 

this manner. (Dec. 10, 2013 Public Hearing Tr. pp. 152, 155-156, 165, 170) (Dec. 11, 2013 

Public Hearing Tr., p. 42) (Respondent's Exh. 38, Bates Stamp 9). 

Powers' explanations on how she was injured and whether she had been diagnosed with a 

brain injury changed frequently so Powers' supervisor asked for documentation. (Dec. 12, 2013 

Public Hearing Tr., pp. 188:21-191 :13,287:8-288:3; 315:7-316:9) (Dec. 13,2013 Public Hearing 

Tr. pp. 58:14-59:4). According to Powers' rehabilitation counselor, Powers did not want to share 

with anyone information about her brain injury. (Dec. 12,2013 Public Hearing Tr., pp. 137:19

21; 167:14-19,266:1-4) (Respondent's Exh. 14, Bates Stamp 696, 706). 

In spite of providing the assistance requested, Powers was not able to perform the 

essential functions of the job. She regularly left her work station without purpose leaving behind 

the trainer and customer. (Feb. 10, 2014, Public Hearing Tr., p. 54: 16). She was combative and 

argumentative with customers even when a customer chose to complete a form from the bottom 

up, instead of top down. (Dec. 12, 2013 Public Hearing Tr., pp. 135:16-136:8, 156:5-157:8) 

(Feb. 10,2014, Public Hearing Tr., pp. 233:21-234:4; Respondent's Exh. 2). She refused to deal 

with difficult customers and had a negative attitude toward them, even implying in front of a 

customer that he was stupid. (Dec. 12,2013 Public Hearing Tr., pp. 176:4-20; 203:2-19) (Feb. 

10, 2014 Public Hearing Tr., p. 241: 11-241: 18). She virtually stopped taking notes and referring 

to available resources. (Feb. 10,2014 Public Hearing Tr. pp. 174:10-175:17). Believing that her 

co-workers were out to get her, she rejected their assistance. (Dec. 12, 2013 Public Hearing Tr., 

pp. 184:19-187). She wandered from her work station up to ten times a day. (Dec. 12, 2013 

Public Hearing Tr., pp. 178:4, 180:3, 184:3). 
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In June 2010, Powers' rehabilitation counselor suggested that they develop a plan for 

retaining her job so that they could meet and share it with her supervisor in order to resolve her 

problems at the DMV, but the offer was ignored by Powers. (Dec. 13,2013 Public Hearing Tr., 

pp. 132:7-13; 133; 141 :6-10) (Dec. 13, 2013 Public Hearing Tr., p. 141 :6-10) (Respondent's 

Exh. 14, Bates Stamp 735-736). It was another five weeks before Powers contacted her 

counselor again. (Dec. 13, 2013 Public Hearing Tr. p. 137:6-7) (Respondent's Exh. 14, Bates 

Stamp 697, 735-736). 

It was undisputed that training should take two to three weeks, but after 16 weeks of 

training, Powers' performance failed to improve. (Dec. 12,2013 Public Hearing Tr., p. 218). She 

questioned every simple transaction, continued to refer to her co-workers as "vicious little 

bitches," and tried to "throw them under the bus." (Dec. 12,2013 Public Hearing Tr., pp 189

190:13-15; 219-220:18) (Respondent's Exhs. 2, 25). She regularly abandoned her work station 

and rejected any help from her trainers or co-workers. (Dec. 12, 2013 Public Hearing Tr., pp. 

(Dec. 12,2013 Public Hearing Tr. 150:9-10; 21:21; 217:8; 220:17-19; 226:13-15). Although 

documentation of her injury was requested again, Powers was still not willing to share the 

Slaughter report that contained a diagnosis of traumatic brain disorder. (Dec. 12, 2013 Public 

Hearing Tr., pp. 190:18-191:13). 

Powers' rehabilitation counselor did not hear back from her for another two months. 

(Dec. 13,2013 Public Hearing Tr., pp. 129:16-21; 130:1-4,9-21). The next and last time that 

Powers was in contact with her rehabilitation counselor was in August 2010, for a short phone 

call. (Dec. 13,2013 Public Hearing Tr., p. 139:12-21). 

Powers admitted that she was easily confused and had problems remembering, 

concentrating, understanding, and following directions. (Dec. 11, 2013 Public Hearing Tr. pp., 
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31:14-33:17) (Respondent's Exh. 16, Bates Stamp 191). Because Powers rejected all available 

trainers, her supervisor stood with her for each transaction, something never done before. (Dec. 

12,2013 Public Hearing Tr., p. 197:10-19). 

Dr. Petrick, an expert witness for Powers, described her in the following way: 

1) Preservative resulting in doing the same thing over and over preventing 
the completion of a task; 

2) Sticky resulting in obsessively taxing, emotional, and clingy behavior 
making interaction with people in the workplace very difficult; 

3) Inflexible making frequent change impossible; 

4) Emotional dyscontrol resulting in not being able to control or properly 
express emotions causing significant disruptions in the workplace; 

5) Angry and frustrating resulting in an inability to get along with 
supervisors, co-workers, and the public; 

6) Tangential resulting in not being able to shift from topic to topic causing 
distraction and frustration in the workplace; and 

7) Obsessive causing excessive worry about neatness and order resulting in 
important things not being done. 

(Sept. 23,2010 Evid. Depo.,Tr. p. 51:7-22) (Dec. 12,2013 Public Hearing Tr., pp. 48-56). 

Dr. Petrick believed that Powers was "as neurological as it gets" and could be seen as 

psychotic. (Sept. 23,2013 Evid. Depo. Tr., p. 84:2). Importantly, and contrary to Powers' theory 

of the case, he opined that her issues were not the result of improper training because she was 

unable to master the job. (Sept. 23, 2010 Evid. Depo., pp., 48:7-21; 70:12-25; 71:9-22; 72:6-18; 

73:3-24; 77:14-25). 

On July 10, 2010, when Powers requested her supervisor to contact a professional outside 

state government, her supervisor sought permission from the Charleston office and sent a 

summary of the situation that was forwarded to the American With Disabilities Committee 
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(hereinafter referred to as the "Committee") under the Department of Transportation who 

initiated the formal ADA process. (Feb, 11, 2014 Public Hearing Tr., pp. 80, 88-89) 

(Respondent's Exh. 12). Only days later, a letter was hand-delivered to Powers explaining the 

ADA process and enclosing several forms to be completed. (Feb, 11, 2014 Public Hearing Tr., 

pp. 80-81, 89, 93-93) (Respondent's Exh. 7). Powers completed the form entitled "Request for 

Reasonable Accommodation" explaining that she learned by repetition and in a step-by-step 

format. (Respondent's Exh. 29). On another form she listed the medical providers that she 

wanted the Committee to contact, but omitted Petrick and Slaughter. (Respondent's Exhs 1 and 

8, Bates Stamp 35; Respondent's Exh. 9, Bates Stamp 35). 

Letters and forms were sent by the Committee to the providers listed by Powers 

requesting information to assist in determining whether Powers was a qualified person with a 

disability and, if so, the accommodations that were needed. (Respondent's Exhs. 30 and 32). The 

Committee enclosed a description of Powers' job setting forth the essential functions of her job. 

(Respondent's Exh. 30). A second letter was sent when none of the providers responded. Id. 

Pursuant to the second request in response one provider noted that Powers learned by repetition 

and through step-by-step procedures; one did not know Powers; one letter was returned as 

unclaimed; and another failed to respond. (Respondent's Exh. 30). 

The form completed by Powers' supervisor informed the Committee that Powers told her 

that she needed to be trained in a step-by-step format and by repetition. (Respondent's Exh. 30 

and 38). She noted that Powers' inability to perform her job was because she could not retain 

information. (Respondent's Exh. 30). Powers' supervisor submitted her daily log concerning 

Powers. (Respondent's Exh. 2). 
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Upon reviewing the above information, the Committee learned that Powers had been in 

training for five or six months and had not progressed past the easiest of transactions. (Feb. 11, 

2014 Public Hearing Tr., pp. 106-107). Further, the information revealed that Powers: 

• Stopped taking notes, using her resources, and paying attention; 
• Refused to listen or follow directions; 
• Displayed a negative attitude; 
• Showed no team effort or the ability to work with her co-workers; 
• Contacted management on almost all transactions; 
• Wandered instead of assisting customers; 
• Gave incorrect information to customers; 
• Continuously questioned her trainers' knowledge and guidance; and 
• Exhibited rude behavior with customers and co-workers. 

(Feb. 12,2014 Public Hearing Tr., pp. 16:7-12; 17:1-21; 18:1-10). 

Powers admitted that she had difficulty with many of the above. (Dec. 11, 2013 Public 

Hearing Tr., pp. 31:14-21; 32:1-19; 33:3-21; 34:1-21) (Respondent's Exh. 3). The Committee 

concluded that the requested accommodations had not enabled Powers to perform the essential 

functions of the job. (Respondent's Exh. 31). 

The chair of the ADA Committee, who was the only person admitted by experience and 

education as an expert on the disability laws, opined that the actions of the DMV and Committee 

conformed with the law. (Feb. 12,2014 Public Hearing Tr., pp. 5:6-21; 6:1-21; 7: 1-13; 14:9-18; 

15:12-21; 18-20; 110-21; 12:1-12). Powers was terminated on September 16, 2010, for 

unsatisfactory job performance during her probationary period. (Respondent's Exh. 11). She 

filed a grievance on September 27, 2010. (Respondent's Exh. 64). 

In January 2011, Powers applied for social security benefits. One of her forms read: "I 

became unable to work because of my disability condition on September 30, 2010 Powers' last 

day at the DMV]" and "I'm still disabled." (Respondent's Exh. 15 Bates Stamp 42). Powers 

disclosed that she had difficulties talking, remembering, completing tasks, concentrating, 
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understanding, following instructions, and getting along with others that were the very issues that 

created problems for her at the DMV. (Dec. 11, 2013 Public Hearing Tr., pp. 31: 14-21; 32: 1-14). 

She reported that adapting to change in a work environment, reading, getting along with people, 

and working fast under pressure were difficult for her. (Respondent's Exhs. 14 and 16, Bates 

Stamp 454-459, 513, 771). When Social Security denied her benefits they wrote "[w]e realize 

that your condition prevents you for doing your past job as a license clerk ... " (Respondent's 

Exh. 15, Bates Stamp 99). 

In January 2011, Powers found part-time employment, as recommended by her doctor, 

and stopped looking for substantially equivalent employment. (Dec. 10, 2013 Public Hearing Tr., 

pp. 67:9-21; 68:1-6) (Dec. 11, 2013 Public Hearing Tr., pp. 59:2-10) (Respondent's Exh. 16, 

Bates Stamp 16,75,185, and 258). 

In September 2011, Powers filed her Notice of Discrimination Complaint and one month 

later wrote a letter to the HRC stating that she "learned a task by doing it hands on, repetition and 

learn by doing a task in a step by step process." (Dec. 10, 2013 Public Hearing Tr., pp. 159; 

229: 19-230:6) (Respondent's Hearing Exh. 38, Bates Stamp 8). She acknowledged that she 

received training in this manner. (Respondent's Hearing Exh. 38, Bates Stamp 9, 12). 

The public hearing was held in Martinsburg, West Virginia before Administrative Law 

Judge Robert Wilson (hereinafter referred to as "ALJ Wilson") on December 9-13, 2013 and 

February 10-12, 2014. Her testimony was very different from what she told Social Security prior 

to filing this lawsuit for damages. She told Social Security that her past employment included 

five positions for which she did the same tasks repeatedly everyday such as stocking shelves, 

making copies, helping with paper work, cashing checks, taking out the trash, wiping down 

furniture, cleaning. (Respondent's Exh. 16, Bates Stamp 251-256). They all required Powers to 
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do the same tasks "every day, all day" and "same day after day," unlike her job at DMV. (Dec. 

11,2013 Public Hearing Tr., pp. 21:4-21; 24:1-7; Respondent's Exh. 16, Bates Stamp 178, 180

183.) 

Additionally, Powers was permitted to testify to what her previous employers and 

customers said about her and was permitted to introduce letters addressed to her employers 

written by customers, some 15 years old. Respondent objected on the basis of relevancy and 

hearsay, but was overruled by ALl Wilson. (Dec. 9, 2013 Public Hearing Tr., pp. 55,62-63,66). 

The hearsay was cited by ALJ Wilson's decision to prove that Powers was able to perforn1 well 

if trained properly (Order, p. 98). 

Seven months later on September 11, 2014, ALJ Wilson issued his decision finding that 

Powers had established by a preponderance of the evidence that the DMV discriminated against 

her by failing to engage in the interactive process and accommodate her disability. The DMV 

was ordered to pay Powers back and front pay in the amount of $59,768 plus interest, attorney 

fees in the amount of $173,806.86 plus interest, and $12,181 to the Commission. Reinstatement 

was ordered. (Order, p. 121 ~ 5). The HRC did not issue its final order for another 14 months 

virtually a.dopting in total ALJ Wilson findings of fact and conclusions of law. 

III. SUMMARY OF ARGUMENT 

To prevail under the Human Rights Act a claimant must show that she is "a qualified 

individual with a disability" which Powers failed to do. Powers told the DMV that in order to 

learn the job she needed to be trained by repetition and in a step by step format. Powers, herself, 

admitted that she was trained in this manner. The DMV attempted to engage in the intera.ctive 

process in order to assist Powers, but Powers resisted. The proper procedures were followed by 

Powers' supervisor including providing the assistance that Powers requested, requesting 
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documentation, and initiating the interactive process. All state and federal requirements were 

followed. Three months after her termination, Powers accepted part-time employment without 

benefits, stopped looking for comparable work, failing to mitigate her damages. 

IV. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Petitioner 

DMV asserts that the parties have not waived oral argument; the appeal is not frivolous; and oral 

argument will aid the Court in making the correct decision. Pursuant to Rule 19, this case is 

suitable for oral argument because it involves an error in the application of settled law and 

involves a narrow issue of law. 

V. ARGUMENT 

ALJ Wilson found that: 1) Powers was a qualified individual with a disability; 2) The 

DMV breached its duty to offer a reasonable accommodation; 3) The DMV did not engage in the 

interactive process; and 4) Powers mitigated her damages. 

A. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
COMPLAINANT POWERS PROVED A PRIMA FACIE CASE OF 
DISCRIMINATION 

An employee must show that she is a "qualified person with a disability" before she can 

assert her claim under that ADA and must show that she is capable of performing the essential 

functions of the CSR position when provided the appropriate accommodation. Skaggs v. Elk Run 

Coal Co., 198 V. Va. 51,479 S.E.2d 561,582 (1996). ALJ Wilson found that Powers was a 

qualified individual with a disability because she had the capability of performing similar jobs in 

the past. 

Powers was not capable of performing the essential functions of her job. She told her 

rehabilitation counselor, supervisor, the Social Security administration, and the HRC that she 
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learned by repetition, in a step-by-step fonnat, and taking notes. Powers, herself, testified that 

she was trained in this manner, but after six months of training, ordinarily taking two to three 

weeks, Powers acknowledged that she was unable to perfonn the essential functions ofher job. 

Her own expert witness, Dr. Petrick, testified that Powers had problems thinking, 

expressing appropriate emotions, communicating, sequencing, staying on topic, and following a 

logical line of thought. He found her challenging and "as neurological as it gets," even appearing 

psychotic. Dr. Blair, admitted as an expert in neurology, agreed that a person with these 

deficiencies could not perform the essential functions of her job. Even Powers acknowledged 

that after six months of training she was unable to perform the essential functions of the job. No 

one testified differently. Powers failed to show that she was a qualified person with a disability, 

her burden to carry. For this reason alone the ALl Wilson should be reversed. 

Ignoring this testimony, ALl Wilson relied on the testimony of Powers about her 

previous employment that was in stark contrast with what she told Social Security before she 

filed this lawsuit for damages. She wrote to Social Security that each of her previous jobs 

required her to do the same tasks every day, all day" and the "same day after day," unlike her job 

at DMV that required frequent change. The ALl ignored Powers' expert witness who testified 

that a job that required change would be challenging for Powers and opining that the DMV job 

was not a job in which Ms. Powers could succeed. Powers herself told Social Security that a job 

that required adaptation to frequent change and was fast paced was difficult for her. 

ALl Wilson overruled the DMV's objection when Powers testified to what her previous 

employers said about her introducing letters, some 15 years old, written by past customers to her 

employers. They were statements, other than made by the declarant while testifying, offered in 

evidence to prove the truth of the matter asserted. ALJ Wilson stated in his order that: 
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The evidence established that [Ms. Powers] has a record of helpful courteous 
interaction with those prior employers' customers as recognized and commented 
by the prior employers. The preponderance of the evidence suggests that with 
accommodation, Ms. Powers is able to perform the duties of customer service 
representative with Respondent, DMV. 

(Order, p. 98.) 

B. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING 
THAT RESPONDENT WEST VIRGINIA DEPARTMENT OF 
MOTOR VEHICLES FAILED TO PROVIDE THE 
ACCOMMODATIONS REQUESTED. 

To show a breach of duty to provide reasonable accommodation in employment a 

plaintiff must prove that: (1) She is a qualified person with a disability; (2) Her employer was 

aware of her disability; (3) She required an accommodation in order to perform the essential 

functions of a job; (4) A reasonable accommodation existed; (5) Her employer knew or should 

have known of her need and accommodation; and (6) Her employer did not provide the 

accommodation. 

Powers was not a qualified person with a disability as outlined previously. It is the 

employee's responsibility to come forward and tell the employer specifically what she needs to 

be able to perform the job. Geuss v. Pfizer, Inc., 971 F.Supp. 164 (E.D. Pa. 1996). There is no 

requirement under the Rules Regarding Discrimination Against Individuals with Disabilities, W. 

Va. Code R. § 77-1- 1 et. seq. for an employer to seek an Independent Medical Examination, 

research information on a particular disability, contact medical providers personally, or 

personally interview or contact anyone. Powers said she needed training in a step-by-step format 

and repetition and it was provided to her by the DMV. 

An employer may reasonably request "information about the nature of the individual's 

disability." Ward v. McDonald, 762 F.3d 24 (D.C. 2014) aff. Ward v. McDonald, 136 S.Ct. 48 
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(2015). An employee who does not provide sufficient information "cannot expect the employer 

to read [her] mind. Mole v Buckhorn Rubber Products, Inc., 165 F.3d 1212, 1218 (8th Cir. 1999). 

C. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
RESPONDENT WEST VIRGINIA DEPARTMENT OF MOTOR 
VEHICLES DID NOT ENGAGE IN THE INTERACTIVE PROCESS AND 
FINDING THAT COMPLAINANT POWERS DID 

ALl Wilson erred by finding that the DMV did not engage in the interactive process to 

find a suitable accommodation for Powers because the: (1) Request for Accommodation Forms 

were not readily available; (2) Supervisory employees had no training on the process for seeking 

a reasonable accommodation for a disability; (3) The ADA Committee did not obtain expert 

opinions or information regarding the nature of Powers' disability and its effect on the learning 

prices; and (4) The DMV was not aware of the West Virginia HRC's legislative Rules. 

This Court noted that both parties must act in good faith and cooperate in understanding 

what specific accommodations are necessary and viable. Skaggs v. Elk Run Coal Company, Inc., 

198 W.Va. 51, 67-68,479 S.E.2d 561, 577-578 (1996). The ADA does not require employers to 

wear blinders and they may require medical documentation. Id. This is especially the case when 

an employee's disability is not visible, like requiring a wheelchair. When information is missing 

that can be made available by only one party, the party withholding the information is 

obstructing the process and summary judgment should be granted. Kennedy v. Dresser Rand 

Co., 193 F.3rd at 319-320 (3d Cir. 1996). The Eighth Circuit affirmed summary judgment in 

favor of the employer where, after repeated requests, the employee failed to provide medical 

documentation. Miller v. National Casualty Co., 61 F.3d 627 (8th Cir. 1995). When a plaintiff 

who suffered from a serious head injury did not provide requested medical information, the 

Tenth Circuit affirmed the district court's grant of summary judgment to the employer, holding 

that an employer cannot be expected to provide reasonable accommodation absent information 
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on the employee's medical condition. Templeton v. Neodata Services, Inc., 162 FJd 617, 619 

(lOth Cir. 1998). An employee cannot expect his employer to bear the burden to identify the 

need for and suggesting appropriate accommodations. Seaman v. CSPH, Inc., 179 FJd 297,301 

(5 th Cir. 1999). To dialogue in good faith includes the duty to provide requested, relevant 

information. Kleiber v. Honda of America Manufacturing Corp. 485 F.3d 862, 872 (6th Cir. 

2001). An employer is not liable for failure to engage in interactive process if an employee 

withholds information. Sears, Roebuck & Co., 417 F.3d at 806 (7th Cir. 2005). When an 

employee "fail[s] to hold up her end of the interactive process by clarifying the extent of her 

medical restrictions [the employer] cannot be held liable for failing to provide reasonable 

accommodations." Steffes v. Stepan Co., 144 F.3d 1079, 1073 (7th Cir. 1998). An employee's 

failure to provide medical information "precludes her from claiming that the employer violated 

the ADA by failing to provide a reasonable accommodation." Templeton v. Neodatat Services, 

Inc., 162 F.3d 617, 619 (9th Cir. 1998); McAlpin v. National Semiconductor Corp., 921 S.Supp. 

1518, 1535 (N.D. Tex. 1996). Where the employer gave plaintiff numerous opportunities to 

produce required information, the court commented that "[0 ]ne cannot negotiate with a brick 

wall." Rhodes v. Bob Florence Contractor, Inc., 263 F. 2d 680 (5 th Cir. 1959). 

Even though the Slaughter report was available that included a diagnosis of traumatic 

brain disorder, she told her rehabilitation counselor that she was not sure whether she would 

provide it. Although offered, Powers failed to work with her rehabilitation counselor on a job 

retention plan that could enable them to meet and share it with Powers' supervisor to resolve her 

job performance issues. Not only did she fail to share the Slaughter and Petrick reports, she 

failed to even name them as two of her medical providers when she listed her providers for the 

ADA Committee. 
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Although Powers failed to participate in the interactive process in good faith, her 

supervisor did. Even without medical information, the DMV responded to Powers requests 

including step-by-step written instructions, repetitive training, resources, and the ability to take 

notes. Although ALJ Wilson found that Powers' supervisor failed to participate in the interactive 

process in July 2010, by not speaking to another professional about Powers within days she sent 

a summary of the situation to her boss in Charleston who immediately referred it to the ADA 

Committee who started its investigation requesting information from medical providers including 

the above professionals. 

D. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
COMPLAINANT POWERS MITIGAGED HER DAMAGES. 

ALJ Wilson cited Paxton v. Crabtree, 184 W. Va. 237, 400 S.E.2d 245 (1990) and 

Mason County Board of Education v. State Superintendent, 170 W. Va. 632, 295 S.E.2d 719 

(1982) when he ordered back pay, but omitted the most relevant part of Mason as it relates to the 

case sub judice: 

While mitigation of damages is an affirmative defense that must be 
proved by the party that has breached the contract, nonetheless, the 
wrongfully discharged employee who has not secured employment 
must be prepared to demonstrate that he or she did not make a 
voluntary decision not to work, but rather used reasonable and 
diligent efforts to secure acceptable employment. 

(Emphasis added). 

Powers last day of work at the DMV was September 20, 2010. In January 2011, about 

four months later, she found part-time employment and stopped looking for employment that 

was substantially equivalent to her DMV job. 

This Court in Mason at 725 stated: 


While it is easy to determine the amount of offset when an 

employee has successfully secured employment, it is a far more 
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difficult task to determine whether an employee's failure to 
mitigate damages was the result of a voluntary decision not seek 
work or the result of the general unavailability of work of 
comparable status in the general locality where the person was 
discharged. While mitigation of damages is an affirmative defense 
that must be proved by the part that has breached the contract, 
nonetheless, the wrongfully discharged employee who has not 
secured employment must be prepared to demonstrate that he or 
she did not make a voluntary decision not to work, but rather used 
reasonable and diligent efforts to secure acceptable employment. 

(Emphasis added). 

The majority of courts agree. The Fourth Circuit rejected the argument that an employer 

must always present evidence of available, suitable employment and held that a plaintiff who 

remains idle instead of seeking employment forfeits his right to back pay. Wagner v. Dillard 

Department Stores, 17 Fed. Appx. 141, 2001 WL 967495 (4th Cir. 2001). In another Fourth 

Circuit case the Court held that denial of back pay did not frustrate the central statutory 

provisions of the Civil Rights Act when a plaintiff remained idle in light of her duty to exert 

reasonable efforts to find suitable employment. Edwards v. Norton, 658 F.2d 951 (4th Cir. 1980). 

Unlike the lost earnings incurred because of discrimination, the losses incurred by plaintiffs 

failure to mitigate are incurred at her own choice. Wooley v. Colonial School District, 1993 WL 

431208 (D. Del. 1993). If an employee stops looking for substantially equivalent employment, 

the possibility that none would have been found, even with the use of diligence, is irrelevant. 

Tubari Ltd., Inc. v. N.L.R.B., 959 F.2d 451, 453-54 (3 rd Cir. 1992); NLRB v. Madison Courier, 

Inc. 472 F.2d 1307, 1319 (D.C. Cir. 1972); Greenway v. Buffalo Hilton Hotel, 143 F.3d 47, 54 

(2nd Cir. 1998); N.L.R.B. v. Mastro Plastics Corp., 354 F.2d 170, 174 (2nd Cir. 1965); Sellers v. 

Delgado Community College, 839 F.2d 1132, 1139 (5th Cir. 1988); Broadax v. City of New 

Haven, 415 F.2d 265,268 (2nd Cir. 2005); Thurman v. Yellow Freight Systems, Inc., 90 F.3d 

1160, 1168-69 (6th Cir. 1986); Payne v. Security Savings & Loan Association, 924 F .2d 109 (7th 
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Cir. 1991); Haeuser v. Department of Law, 368 F.3d 1091 (9th Cir. 2004); Weaver v. Casa 

Gallardo, Inc., 922 F.2d 1515 (lIth Cir. 1991); Hebling v. Unclaimed Salvage & Freight, 489 

F.Supp. 956 (E.D.Pa 1980); Hopkins v. New England Health Care Employees Welfare Fund, 985 

F.Supp.2d 240 (D.Conn 2013); Coleman v. Lane, 949 F.Supp. 604 (N.D.IlI. 1996); Lampley v. 

Big Discount Food Store, Inc., 687 F.Supp. 211 (M.D.N.C. 1988). 

An employer is permitted to meet its burden on a mitigation defense where it can 

demonstrate that the employee has withdrawn from the job market. Roach v. American Radio 

Systems Corporation, 80 F. Supp.2d 530 (W.D. Pennsylvania 1999); Edwards v. School Board of 

City ofNorton, 658 F.2d 951,956 (4th Cir. 1981); DiSalvo v. Chamber of Commerce, 568 F.2d 

593, 597 (8th Cir. 1978); Abron v. Black & Decker Mfg. Co., 439 F. Supp. 1095, 1114-13 

(D.Md. 1977) aff'd in part, rem. in part, 654 F.2d 952 (4th Cir. 1981) (back pay issues not raised 

on appeal). A plaintiff may not simply abandon his job search for substantially equivalent work 

upon obtaining a position that is not substantially equivalent. West v. Nabors Drilling USA, 330 

F.3d 379 (5th Cir. 2001); Weaver v. Casa Galardo, Inc. 922 F.2d 1515 (lIth Cir. 1991) 

"Substantially equivalent employment" is that employment which affords virtually identical 

promotional opportunities, compensation, job responsibility, work conditions, and status as the 

position from which the Title VII claimant has been discriminatorily terminated. Sellers v. 

Delgado College, 839 F.2d 1132, 1138 (5 th Cir. 1986). Also see: Weaver v. Casa Gallardo, Inc., 

922 F .2d 1515 (11 th Cir. 1991). The duty of a successful Title VII claimant to mitigate damages 

is not met by using reasonable diligence to obtain any employment, but must use "reasonable 

diligence" to obtain "substantially equivalent." Brady v. Thurston Motor Lines, Inc., 753 F.2d 

1269, 1273 (4th Cir, 1985); Cline v. Roadway Express Co., 689 F.2d 481, 488 (4th Cir. 1982); 

Sellers v. Delgado College, 839 F. 2d at 1138 (5th Cir. 1986). 
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ALJ Wilson ordered the DMV to pay Powers front pay and reinstatement. An employer 

is not liable future relief from the date that its former employee accepted a job that was not 

comparable and then ceased all efforts to obtain other employment comparable to her previous 

job. Arbercheski v. Oracle Corp., 650 F. Supp.2d 309 (S.C. N.Y 2009) (Emphasis added). See 

also: Massie v. Indiana Gas Company, 752 F. Supp. 261 (S.D. Indiana 1990). In Greenway v. 

Buffalo Hilton Hotel, 143 F.3d 47, 54 (2nd Cir. 1998) the court vacated the awards of back pay 

and front pay finding that after the plaintiffs interim employment he ceased looking for 

comparable work and "did not fulfill his obligation to mitigate" as a matter oflaw. 

The employee will not be found to have mitigated his damages when the employee, who 

is capable of finding comparable replacement work, failed to pursue it. Broadax v. City ofNew 

Haven, 415 F.3d at 268 (2nd Cir. 2005). Courts have held that a plaintiffs failure to mitigate 

damages will usually eliminate his entitlement to front pay. Hanford v. Pepsi-Coal Metropolitan 

Bottling Co., Inc., 865 F. 2d 1461 (5th Cir. 1989) citing Blizzard v. Newport News Redevelopment 

& Housing Authority, 635 F. Supp. 23, 265 (E.D.Va. 1985). "The award of front pay and back 

pay is conditioned upon a plaintiffs duty to mitigate." Massie v. Indiana Gas Company, 752 F. 

Supp. 261 (S.D. Indiana 1990) citing Bazett v. Program Resources, Inc., 806 F.2d 178,182 (8th 

Cir.1986). 

Reinstatement like back pay should be denied where the plaintiff has failed to use 

reasonable efforts to find comparable work. Boyd v. SCM Allied Paper Company, Civ. No. F 84

241, WL 15558, (N.D. Ind. 1986). Reinstatement was inappropriate where the plaintiff did not 

use reasonable efforts in attempt to find comparable work. Brito v. Zia Company, 478 F.2d 120, 

1204 (loth Cir.1973). The denial of back payor future relief does not frustrate the remedial 

purposes of the anti-discrimination laws where the victim effectively caused the loss by 
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withdrawing from the labor market. Sangster v. United Air Lines, Inc., 633 F.2d 864, 867-68 (9th 

Cir. 1980). ALJ Wilson ordered front-pay and reinstatement. Because Ms. Powers failed to use 

reasonable efforts to find comparable work after January 2011, she should not receive front-pay, 

back-payor reinstatement. 

E. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
DMV ENGAGED IN SPOLIATION OF EVIDENCE 

Under certain circumstances, where evidence is destroyed, a trial court has the discretion 

to assign an "adverse inference" permitting, but not requiring, the trier of fact to assume that the 

destroyed evidence would have been unfavorable to the position of the offending party. Tracey 

v. Cottrell, 206 W.Va. 363, 524 S.E.2d 879 (1999). A court may give an adverse inference 

instruction or impose other sanctions against a party for spoliation of evidence after considering: 

(1) The party's degree of control, ownership, possession or authority over the destroyed 

evidence; (2) The amount of prejudice suffered by the opposing party as a result of the missing 

or destroyed evidence and whether prejudice was substantial; (3) The reasonableness of 

anticipating that the evidence would be needed for litigation; and (4) If the party controlled, 

owned, possessed or had authority over the evidence, the party's degree of fault in causing the 

destruction of the evidence. Id. 

For the month of December 2010 Powers' supervisor was unable to work due to an 

illness and upon her return she was transferred to another office. (Dec. 12, 2013 Public Hearing 

Tr.,12-12-13 Tr., pp. 114:16-20, 237:9-12). During her absence there was a system wide 

upgrade of the computer system. (Dec. 13, 2013 Public Hearing Tr., p. 61 :8-17). After the 

upgrade, the only thing left on Powers' supervisor's computer was the new software. (Dec. 13, 

2013 Public Hearing Tr., p. 70:5-9). All of the other employee's paper files, not just Powers' 

file, were shredded. (Dec. 13, 2013 Public Hearing Tr., p.16:4-8). It was not a deliberate attempt 
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to hide or destroy information, but any notes that Powers' supervisor may have taken pertaining 

to Powers during the period from July 23,2010 to September 15, 2010 could not be disclosed in 

discovery. (Dec. 12,2013 Public Hearing Tr., pp. 238:8-21; 239:1-21; 240:1-5). 

ALJ Wilson found that Powers was entitled to two inferences due to the mIssmg 

documents: Powers' job performance after July 23,2010 was as portrayed by her testimony and 

not that of her supervisors and that no written step-by-step instructions existed, as those were 

never produced by the DMV. With regard to the first inference, a substantial amount of 

information was given concerning Powers' job performance after July 23, 2010 by people other 

than Powers supervisors, but consistent with the testimony of Powers' supervisors. After July 23, 

2010, Dr. Petrick found that Powers had problems with cognition, emotions, language, memory, 

communicating, thinking, sequencing, staying on topic, and following a logical line of thought. 

He found her to be challenging and emotionally taxing. Ms. Powers herself stated that her 

deficiencies continued after July 23,2010, when she told Social Security that she had a difficult 

time learning and completing simple tasks, talking, remembering, concentrating, understanding, 

following instructions, getting along with others, handling any change in routine, and 

remembering what to say on the telephone. 

With regard to the second inference, Ms. Powers herself testified that she was given 

written step-by-step instructions or wrote them out. To disregard her testimony that she was 

given written step-by-step instructions is not warranted. She wrote the Human Rights 

Commission: 

I took notes in a step by step process on how to process a regular driver's 
license. I wrote in a step by step format so I could use to follow in a way I 
could understand, retain and do correct. 

Furthermore, she was asked: 
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Q You cannot recall whether or not you were given specific for each 
transaction, correct? 

A ... the gray folder that had some instructions .... [Her supervisor] 
gave it to me . .. It was a gray notebook, . . .. And I started reading 
reading, you know, things on how to do a process that I wasn't familiar 
with. 

(Dec. 10,2013 Public Hearing Tr., pp. 187:5-6;-188:2-6). 

Q And what are those entries? 

A That is briefly how I would process ... how to enter and what to enter. 

Q Are you certain that all the steps are there? 

A To the best of my knowledge .. 

(Dec. 19,2013 Public Hearing Tr., p. 233:11-19). 

F. 	 THE HUMAN RIGHTS COMMISSION ERRED BY FINDING THAT 
ADMINISTRATIVE LAW JUDGE WILSON'S FNDINGS OF FACT 
WERE SUPPORTED BY THE RECORD. 

Findings of facts should be sustained by a reviewing court only if they are supported by 

substantial evidence or are unchallenged of the parties. Cobb v. Human Rights Commission, 217 

W. Va. 761,619 S.E.2d 272 (2005). Many of the most crucial facts cited by ALJ Wilson in 

support of his decision are clearly wrong in view of the reliable, probative and substantial 

evidence of the whole record. In Cobb, upon reviewing another order issued by AL] Wilson, 

this Court found that his findings of fact could only be seen as judging to reach a predetermined 

result would not be tolerated. Likewise, many of the most crucial facts in the case sub judice do 

not comport with the evidence. 

Fact 29 alleged that Dr. Petrick believed that Ms. Powers' behavior toward her co

workers was consistent with behavior that could be expected of a person who had a disability 
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and who was given training that did not meet her needs. (Emphasis added). Dr. Petrick testified 

that Powers' failure was not because of her training, but because the CSR position required 

frequent changes in routine, demands, customers, and duties coupled with neurological behavior. 

(Sept. 23, 2013 Public Hearing Evid. Depo., pp. 46:22-25; 47:7-21-48). He testified that Powers 

was difficult to deal with on an everyday basis because "that's who she was", not because of the 

type oftraining. (Spt. 23, 2013 Public Hearing Evid Depo at 53;1-11). 

Facts 32-111 ignored that Powers' testimony at the hearing was vastly different than what 

she told Social Security before she filed her lawsuit for damages. 

Facts 140, 157,160, 170, 171, 172, 177, 178, 192,193,215,240, and 311 all state or 

strongly imply Powers did not receive the type of training that she requested. Powers told her 

supervisor that she learned by doing things in a step-by-step procedure format and doing 

transactions repeatedly. She wrote to the HRC that" I did inform [the supervisor] on the day of 

orientation that I learned a task by doing it hands on, by repetition and learn by doing a task in a 

step by step process." (Respondent's Exh. 38 Bates Stamp 8). She acknowledged being able to 

write out each step. (Respondent's Exh. 38 Bates Stamp 009). She testified that step-by-step 

procedures were given to her by her supervisor. (Dec. 13, 2013 Public Hearing Tr. p 152). 

Powers' supervisor's contemporaneously kept notes showed the same. (Respondent's Exh. 2). 

DMV has provided [Powers] with step-by-step written and oral 
instructions outlining all work applications and assisted [her] in 
writing additional instructions which she has stated would facilitate 
her learning process. 

(Dec. 12.2013 Public Hearing Tr., pp, 233:18-21- 234:1-3). 

Powers testified that she was given a folder containing written instructions for each 

transaction. (Dec. 10, 2013 Public Hearing Tr., p. 188 :2-6). 
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Powers admitted that she did transactions repeatedly: 

Q Okay, so you repetitively did tag renewals; is that what you said? 

A I did a lot of renewals and a lot of driver's license, yeah. I became 
very proficient at the end of, you know, after 60 and 90 days, but there 
was still - - still a lot that I needed to learn that I wasn't trained on that I 
didn't understand. 

Q Okay. And you did those tags, renewal tags and the driver's 
licenses, you did those over and over and over again? 

A Repetitive . . . . 

(Dec. 10,2013 Public Hearing Tr. p. 156:1-16). 

It was not until the hearing, when it became obvious that she was given step-by-step 

instructions and was encouraged to perform transaction repeatedly, did Powers allege that she 

really meant that she needed total consistency throughout her entire six months of training. (Dec. 

10,2013 Public Hearing Tr. p. 160: 19-21). 

When she told the Commission that she "learned a task by doing it hands on, by 

repetition and learned by doing a task in a step by step process," she did not add that she needed 

every transaction to be done exactly the same way with no deviations for six months. To the 

contrary she acknowledged that total consistency was not possible: 


A There might have been - like every car title is different and might 

come in from another state and they might change, might take them off. 

Scenarios on those might have changed where I'd have to issue another 

tag number. Get a new tag number or if the lien has been released, those 

different things. It just didn't have to be, oh, I bought a car; I sold a car. 


Q Some things change? 

A yes, .... 

(Dec. 10,2013 Public Hearing Tr. pp. 156:16-21; 157:1-9). 
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Facts 164, 165, 212, 225 and 311 imply that it was improper not to give Powers a 

Reasonable Accommodation Request fonn at the local level. The uncontroverted evidence from 

the only witness who was admitted as an expert on the ADA testified that the proper procedures 

were followed at the local level. (Feb. 12,2014, Public Hearing Tr., 11:14-21- 12:1-2). His 

unchallenged opinion was that the actions taken at the local level were consistent with the federal 

ADA and the West Virginia Human Rights Act and its rules. (Feb. 12,2014, Public Hearing Tr., 

at 12:8-12). 

Facts 145 and 176 alleged that Powers was instructed by her supervisor not to discuss her 

disability, or how she learned with anyone. However, it was Powers who did not want her 

disability discussed or shared according to her rehabilitation counselor. 

Fact 213 alleged that Powers' supervisor did not talk with anyone at the Department of 

Transportation about whether there was anything that could help Powers learn the job. This fact 

was misleading: 

Q. 	 Did you suggest to Ms. Powers that she may want to talk to 
somebody in the Department of Transportation personnel office 
about whether there's anything that could help her with the 
problems she was having? 

A. 	 Yeah, that's not my job duty to do. Iforward it on to [her bosses} 
and at that point they decide what needs to be done . ... 

Facts 214-215 alleged that after her 60 day evaluation Powers worked on her own. The 

evidence does not support this. After her 60-day evaluation Powers was not on her own. 

(Respondent's Exh. 2, entry 5-28-10 and 5-31-10 to 6-4-10). She was assigned to Ms. Hedden 

and per her request and then Powers' supervisor stood with her. (Dec. 12, 2013 Public Hearing 

Tr., 140:5-21; 197:11-19). When Powers requested to be put at a window by herself, there was a 
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senior CSR placed at the window next to her to assist. (Dec. 12,2013 Public Hearing Transcript 

Tr., p. 275:19-21; 276:1) (Respondent's Exh. 25). 

Facts 245-248 are similar and allege that one of Powers' supervisors ignored a request 

from Powers to confer with her about a professional from an outside agency. Powers' supervisor 

did not ignore this request; she forwarded it to her boss because she lacked authority to speak 

with outside agencies without permission. (Dec. 12,2013 Public Hearing. Tr. 219:15-21; 220:1

10 220). Director Lake did not know of a written policy that prohibited Powers' supervisor from 

speaking with an outside agency, but there could have been a verbal directive. (Feb. 11, 2013 

Public Hearing Tr., p. 172). When the professional from an outside agency called, Powers' 

supervisor referred the matter to the Charleston office, beginning the formal ADA process. 

(Dec, 12, 2013 Public hearing Tr. 220:5-7; 221:1-21) (Respondent's Exh, 2. Entry of 7-13-10 

and Respondent's Exh. 12). 

Facts 264 and 265 alleged that Director Lake kept weekly statistics on customer wait 

times, volume of customers transactions for each office but none were produced at trial and said 

failure indicates that Powers handling as many transactions as other CSRs. The information was 

not asked for in discovery and to suggest that Director Lake could not testify concerning the 

generally effectiveness and work load of each DMV field office is without merit. Testifying as to 

the general effectiveness and work load without actual statistics that were never requested does 

not permit the conclusion that Powers was as effective in handling transactions as other CSRs, 

especially given the overwhelming evidence to the contrary. 

Fact 273 implied a wrong doing on the part of the Committee by not contacting Penny 

Hall, but she was not a medical provider. 
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Fact 280 alleged that Powers told Ms. Cunningham, a professional from an agency 

outside State Government, that she needed training whereby each task was done exactly the same 

every time. Even if this were true, Powers failed to disclose this to the Committee. The 

Committee members cannot be charged with knowing something that was not told to them. 

Fact 282 alleged that after Powers' supervisor's request for information was completed 

no one from either the Division or Motor Vehicles or the Department of Transportation called or 

met with Powers about whether her training needs were met. Powers Request for 

Accommodation had already stated that her training needs were not met, so the answer was 

obvious. 

Facts 284-297 alleged that the Committee did not refer Powers for an independent 

medical review or conduct interviews with the people involved. However, neither are required 

by law. Powers was contacted by phone, personal interview, and letter. Powers' supervisor was 

contacted by phone and submitted her diary with notes concerning Powers. Medical providers 

were contacted twice by letter and to provide information concerning Powers and her disability. 

Fact 303 alleged that whether or not Powers had a disability was not a factor in the 

decision to deny an accommodation to her. The actual testimony was: 

Q. Was any part of the decision to deny an accommodation to Ms. Powers a 
belief that Ms. Powers did not suffer from a disability? 

A. No, sir. 

(Feb. 11,2014 Public Hearing Tr., p. 139.) 

Facts 312-315 327, 329-330. 332 are related and the bottom line was that Dr. Petrick 

testified that Powers' problems were not due to the type of training that she received, but as a 

result that she was "as neurological as it gets" and could be perceived as psychotic. 
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Facts 318-322 alleged that Powers needed training of a task the same way, every time. 

Powers' supervisor uncontroverted testimony was: 

That's impossible again, because of the change. You have different applicants, 
different customers [with different needs] standing in front of you. Each person is 
completely different and [Powers]couldn't understand that you could no - 
everybody wasn't the same so you couldn't process everything the same so she 
questioned that a lot. 

(Dec. 12,2013, Tr., pp. 135:20-21;136:1-8). 

Powers agreed that transactions were never the same because each customer is different 

and had different requests. (Dec. 12, 2013 Public Hearing Tr., p. 216:6-19.) Each task depends 

on the customer, situation, and documentation needed. Id. 

Fact 323 cited testimony ofDr. Blair that a person's behavior could make a big difference 

to those around her. The bottom line was that Dr. Blair agreed with Dr. Petrick that Powers' 

problems at work were not caused by improper training. 

Fact 325 failed to identify the correct issue. The issue is not whether Powers' behavior 

was consistent with her disability; it is whether Powers could perform the essential functions of 

her job with or without accommodations. 

Facts 328-329 concerned the definition of repetition. What Powers meant by "repetition" 

is the relevant inquiry, not how anybody else defines the term. She testified: 

Q Okay, so you repetitively did tag renewals; is that what you said? 

A I did a lot of renewals and a lot of driver's license, yeah. I became very 
proficient at the end of, you know, after 60 and 90 days, but there was still 
- still a lot that I needed to learn that I wasn't trained on that I didn't 
understand. 

Q 	 Okay. And you did those tags, renewal tags, and the driver's license, you 
did those over and over and over again? 

A 	 Repetitive and I became very custom. 

28 



(Dec. 10,2013, Public Hearing Tr. p 156:3-13). 

Fact 331 was critical of Powers' supervisor because she never discussed Power's 

disability with any of her trainers. Powers' supervisor told Powers that due to privacy issues she 

could not talk to other employees about her injury, but Powers could. (Dec. 12, 2013, Tr. p. 

167:4-19) In fact, she was complying with her directive in the Manager Interview Form read: 

You [manager] may not tell others any of the following: (1) that the employee has 
requested a modification of his or her work environment or an accommodation; 
(2) that the employee suffers from any physical or mental impairment, whether by 
naming the impairment, by discussing it generally, or by discussing the specifics 
of the condition; and (3) that an employee has received a modification to his or 
her work environment or conditions as a result of his or her physical or mental 
impairment of disability. (Emphasis provided in text.) 

(Complainant's Exh. 10.) 

Fact 334 alleged that Powers supervisor did not consider it to be her job to find out if 

Powers' apparent fixation on these little things was part of her disability. Again, relevant 

testimony was left out. Powers' supervisor believed that she needed documentation of Powers' 

disability before she was required to consider what caused Powers' disability. 

Facts 337-345 concerned Ms. Hedden, a trainer for Powers. Powers requested additional 

training believing that her other trainers were out to get her. The only person left who had the 

ability to train was Ms. Hedden who admittedly had significant problems. (Dec. 12,2013 Public 

Hearing Tr., p. 210:5-21) 

Facts 246-348 concerned the testimony of Dr. Petrick and his analogy of a football game, 

that instead of starting at the 20 yard line, Powers was stating at the 10 yard line. He opined that 

Powers' behavior and emotional status, not her training, caused her to start at the 10 yard line. 

(Petrick Evid, Depo Tr., pp. 50: 17-25; 51 :20-25,57:9-1370: 12-25; 71 :9-14; 72:6-18.) 
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VI. CONCLUSION 


For the reasons stated above the DMV requests that the final decision of the Human 

Right Commission be vacated and a finding be made that the DMV did not violate the Human 

Rights Act. 

Respectfully submitted, 

WEST VIRGINIA DEPARTMENT OF 
TRANSPORTATION, DIVISION 
OF MOTOR VEHICLES 

By counsel 

PATRICK MORRISEY 
ATTORNE ENERAL 

1900 Kanawha Boulevard, 
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Charleston, WV 25305 
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