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STATEMENT OF THE CASE 


Factual Background of Purported Contracts at Issue! 

Troy Kenyon ("Kenyon") and Henry Goddard ("Goddard") are owners of Tremont 

Associates, LLC ("Tremont"). Joint Appendix at 1622-1623 (hereinafter "App. _"). Tremont 

operates as a "fundless sponsor," which is "a type ofprivate equity firm" which "doesn't raise a fund 

in advance of investments, but raises investment capital on a deal-by-deal basis." App. 1622. 

Blackrock Kelso Capital Corporation is a "business development corporation." App. 1631. 

Marshall Merriman ("Merriman") is an employee of Blackrock Kelso Capital Advisors, LLC. App. 

1630. Stephen Sachman ("Sachman") is also an employee of Blackrock Kelso Capital Advisors, 

LLC.2 App. 1637. Blackrock Kelso Capital Advisors, LLC manages the investment funds of 

Blackrock Kelso Capital Corporation. App. 1638. Jarnegy, Inc. ("Jarnegy") was previously an 

ongoing titanium and zirconium processing business located in New Cumberland, West Virginia. 

Blackrock and Tremont formed AL Solutions, Inc. ("ALS") and Tygem Holdings, Inc. 

("Tygem") on December 6,2006. Tygem was a holding company which owned all of the shares of 

ALS. Blackrock and Tremont subsequently caused Jarnegy to be purchased by ALS/Tygem. App. 

1632-1633. 

On December 6,2006, pursuant to a document titled "Consent in Lieu of Meeting of 

Incorporator," the number of directors of ALS was fixed at three (3). App. 1639-1640. Merriman, 

1 Pursuant to Rule 10(d) of the Rules of Appellate Procedure, ALS provides the following "Statement of the 
Case" only to the extent necessary to correct inaccuracies and omissions in Blackrock's Briefand provide the 
Court with a more thorough understanding of the factual and procedural background of this dispute. 

2 Blackrock Kelso Capital Corporation, and Blackrock Kelso Capital Advisors, LLC were named as defendants 
in this matter. Apparently, Blackrock Kelso Capital Corporation and Blackrock Kelso Capital Advisors are 
now respectively known as Blackrock Capital Investment Corporation and 52nd Street Capital Advisors, LLC. 
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Sachman, and Kenyon were appointed as the three (3) directors of ALS and Tygem. App. 1639

1640, 1641. On December 6, 2006, Goddard was appointed as President ofALS and Tygem. App. 

1641. The decision to appoint Goddard as the initial President was "dictated [ ... ] by the guys at 

Blackrock." App. 1643-1644. 

On December 29, 2006, a purported contract entitled "Management Services 

Agreement" was executed. App. 1656-1665. Goddard signed the Management Services Agreement 

as President of Tygem and ALS. App. 1663. Goddard also signed the Management Services 

Agreement as Managing Director ofTremont. App. 1665. Michael Lazar signed the Management 

Services Agreement as Chief Operating Officer of Blackrock Kelso Capital Advisors, LLC and 

Blackrock Kelso Capital Corporation, LLC. App. 1664. 

Under the Management Services Agreement, Tremont and Blackrock are the 

"Management Parties." The Management Parties were to provide "certain agreed upon management 

and financial services" to Tygem and ALS. Tygem and ALS are collectively referred to as "the 

Company" within the Management Services Agreement. App. 1657. The Management Services 

Agreement contains the following Indemnification clause: 

6. Indenmification. The Company shall: 

(a) indemnify the Management Parties, each Related Person of each 
Management Party, and each of the partners, members, stockholders, directors, 
officers, employees, agents and controlling persons ofeach Management Party or any 
of its Related Persons (collectively, the "Management Related Parties "), to the 
fullest extent lawful, from and against any and all losses, claims, damages and 
liabilities directly or indirectly caused by, related to, based upon, or arising out ofthe 
engagement ofthe Management Parties pursuant to this Agreement, or the rendering 
ofany other advice or performance ofany other services by any Management Related 
Party for the Company or any of its subsidiaries; and 

At times, these entities are collectively referred to herein as "Blackrock." 
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(b) promptly reimburse each Management Related Party for all costs and 
expenses (including reasonable counsel fees and expenses), as incurred, in 
connection with the investigation of, preparation for, or defense of any pending or 
threatened claim or any action or proceeding arising therefrom, whether or not any 
Management Related Party is a party and whether or not such claim, action or 
proceeding is initiated or brought by or on behalf ofthe Company and whether or not 
such claim, action or proceeding results in any liability. 

App.1659. 

The Management Services Agreement also contains the following "No Liability" 

clause: 

The Company agrees that no Management Related Party shall have any liability 
(whether direct or indirect, in contract or tort or otherwise) to the Company or any of 
its affiliates, or any ofthe security holders or creditors ofthe Company or any oftheir 
respective affiliates or any other Person directly or indirectly caused by, related to, 
based upon, or arising out of(i) the engagement ofthe Management Parties pursuant 
to this Agreement, the performance ofthe services to be performed hereunder, or the 
rendering of any other advice or performance of any other services by any 
Management Related Party or (ii) any Outside Activities. 

App.1659. 

On December 29, 2006, a second purported contract entitled "Advisory Services 

Agreement" was executed. App. 1666-1674. Goddard also signed the Management Services 

Agreement as President ofTygem and ALS. App. 1672. Goddard signed the Management Services 

Agreement as Managing Director ofTremont. App. 1674. Michael Lazar signed the Management 

Services Agreement as Chief Operating Officer of Blackrock Kelso Capital Advisors, LLC and 

Blackrock Kelso Capital Corporation. App. 1673. 

Under the Advisory Services Agreement, Tremont and Blackrock are the 

"Management Parties." The Management Parties were to provide "certain advisory services" to 

3 




Tygem and ALS. App. 1667. The Advisory Services Agreement contains the following 

indemnification clause: 

6. Indemnification. The Company shall: 

(a) indemnify the Management Parties, each Related Person of each 
Management Party, and each of the partners, members, stockholders, directors, 
officers, employees, agents and controlling persons ofeach Management Party or any 
of its Related Persons (collectively, the "Management Related Parties"), to the 
fullest extent lawful, from and against any and all losses, claims, damages and 
liabilities directly or indirectly caused by, related to, based upon, or arising out ofthe 
engagement ofthe Management Parties pursuant to this Agreement, or the rendering 
ofany other advice or performance ofany other services by any Management Related 
Party for the Company or any of its subsidiaries; and 

(b) promptly reimburse each Management Related Party for all costs and 
expenses (including reasonable counsel fees and expenses), as incurred, in 
connection with the investigation of, preparation for, or defense of any pending or 
threatened claim or any action or proceeding arising therefrom, whether or not any 
Management Related Party is a party and whether or not such claim, action or 
proceeding is initiated or brought by or on behalf ofthe Company and whether or not 
such claim, action or proceeding results in any liability. 

App.1669. 

The Advisory Services Agreement also contains the following "No Liability" clause: 

The Company agrees that no Management Related Party shall have any liability 
(whether direct or indirect, in contract or tort or otherwise) to the Company or any of 
its affiliates, or any ofthe security holders or creditors ofthe Company or any oftheir 
respective affiliates or any other Person directly or indirectly caused by, related to, 
based upon, or arising out of(i) the engagement ofthe Management Parties pursuant 
to this Agreement, the perfom1ance of the services to be performed hereunder, or the 
rendering of any other advice or performance of any other services by any 
Management Related Party or (ii) any Outside Activities. 

App.1669. 

On December 29, 2006, a third purported contract entitled "Transaction Fee 

Agreement" was executed. App. 1675-1682. Goddard again signed the Transaction Fee Agreement 
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as President ofTygem and ALS. App. 1680. Goddard also signed the Transaction Fee Agreement as 

Managing Director ofTremont. App. 1682. Michael Lazar signed the Transaction Fee Agreement 

as Chief Operating Officer ofBlackrock Kelso Capital Advisors, LLC and Blackrock Kelso Capital 

Corporation. App. 1681. 

Under the Transaction Fee Agreement, Tremont and Blackrock are the "Management 

Parties." The Management Parties were to provide "certain consulting and advisory services" to 

ALS and Tygem "in connection with their acquisition of assets from Jamegy[.]" App. 1676. The 

Transaction Fee Agreement contains the following indemnification clause: 

2. Indemnification. The Company shall: 

(a) indemnify the Management Parties, each Related Person of each 
Management Party, and each of the partners, members, stockholders, directors, 
officers, employees, agents and controlling persons ofeach Management Party or any 
of its Related Persons (collectively, the "Management Related Parties "), to the 
fullest extent lawful, from and against any and all losses, claims, damages and 
liabilities directly or indirectly caused by, related to, based upon, or arising out ofthe 
engagement of the Management Parties pursuant to this Agreement, or the rendering 
ofany other advice or performance ofany other services by any Management Related 
Party for the Company or any of its subsidiaries; and 

(b) promptly reimburse each Management Related Party for all costs and 
expenses (including reasonable counsel fees and expenses), as incurred, in 
connection with the investigation of, preparation for, or defense of any pending or 
threatened claim or any action or proceeding arising therefrom, whether or not any 
Management Related Party is a party and whether or not such claim, action or 
proceeding is initiated or brought by or on behalf ofthe Company and whether or not 
such claim, action or proceeding results in any liability. 

App.1677. 

The Transaction Fee Agreement also contains the following "No Liability" clause: 

3. No Liability. The Company agrees that no Management Related Party shall 
have any liability (whether direct or indirect, in contract or tort or otherwise) to the 
Company or any of its affiliates, or any of the security holders or creditors of the 
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Company or any oftheir respective affiliates or any other Person directly or indirectly 
caused by, related to, based upon, or arising out of the engagement of the 
Management Parties pursuant to this Agreement, the performance ofthe Services that 
were performed. 

App. 1677. 

On December 29,2006, ALS and Tygem authorized and approved the Management 

Services Agreement, Advisory Services Agreement, and Transaction Fee Agreement. App. 1689

1690. Merriman, Sachman, and Kenyon authorized and approved the execution ofthe Management 

Services Agreement, Advisory Services Agreement, and Transaction Fee Agreement as the sole 

directors of ALS and Tygem. App. 1691-1692. 

After signing these purported contracts on behalf of both Tremont and ALS/Tygem, 

Goddard was removed as President ofALS and Tygem on December 29,2006. App. 1687. During 

his deposition, Goddard testified that his sole purpose of being appointed as President of ALS and 

Tygem for less than one (1) month was just to "sign[] some papers to set the shell up." App. 1645. 

Further, at the time Goddard executed the purported contracts at issue, Blackrock and 

Tremont had complete control over ALS and Tygem: 

So AL Solutions, or Tygem, there was no operating business there. There was no 
shareholders at that point, it was a shell. It was just us and Blackrock putting a 
corporate entity together that would then transfer control of the - transfer those 
control positions ofofficers over to other folks, ifthose assets were actually acquired 
and put in the company at that time. 

App. 1648 (emphasis added). 

So Tygem was created prior to the acquisition of the assets of Jamegy in order to 
have a shell company available in which to acquire assets. And - and that was when 
- so Tygem was formed, and that's the only period during which [Goddard] was 
President. 

App.1627. 
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The alleged contracts at issue were drafted by attorneys for Blackrock and Tremont. 

App. 1649.3 However, no attorneys were hired to represent the interests of ALS or Tygem with 

respect to the negotiation and execution of the purported contracts at issue. In fact, Tremont went 

so far as to have ALS pay the attorneys' fees of Tremont in relation to the transaction. 

Relevant Procedural History 

This matter arises out of an explosion at the plant of ALS, which occurred on 

December 9, 2010. Plaintiffs below filed suit against ALS, Tygem, Tremont, and Blackrock. 

Initially, two (2) separate complaints were filed in the Circuit Court below in separate civil actions. 

However, the initial complaints were eventually amended and the civil actions were consolidated. 

On May 17,2013, ALS filed its Motion to Amend Cross-Claims. App. 560-585. The Court set a 

deadline ofOctober 11,2013 for any objections to this motion. App.586-587. However, Blackrock 

never filed any objection or response in opposition to the proposed amended cross-claims. App. 

586-587. Therefore, on October 15, 2013, the Circuit Court entered its Order Granting AL 

Solutions, Inc. 's Motion to Amend Cross Claims. App.586-587. 

Thereafter, ALS filed its Answer of Defendant, AL Solutions, Inc. to Plaintiffs' 

Amended Complaint andAL Solutions, Inc. 's Amended Cross Claims. App. 588-609. In addition to 

asserting standard cross-claims for contribution and/or indemnification against all other defendants, 

ALS sought declaratory judgment. As the basis for the declaratory judgment count, ALS asserted: 

An actual and justiciable controversy exists between the Defendants, AL Solutions, 
Inc., Tygem Holdings, Inc., and the Defendants Tremont Associates, LLC; Blackrock 
Kelso Capital Corporation and, Blackrock Kelso Capital Advisors, LLC [...] 
involving the parties' respective rights, liabilities, duties, responsibilities, and legal 
relationships with respect to a Management Services Agreement, a Transaction Fee 

3 Tremont was represented by the law firm ofProskauer Rose in the transaction. App.1649. Blackrock was 
represented by the law firm of Goodwin Procter. App. 1655. 
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Agreement, and an Advisory Services Agreement purportedly entered into by a 
representative of each party on the 29th day of December, 2006. 

App. 605. ALS further noted that the three (3) contracts at issue included language which 

purportedly required ALS and Tygem to indemnify the Blackrock Defendants and Tremont and 

sought a declaration that the contracts were void, in whole or in part, on a theory of 

unconscionability. App. 605-606. 

ALS's Motion for Partial Summary Judgment on Unconscionability of Certain 

Purported Contracts With Incorporated Memorandum of Law ("ALS's Motion") was filed on 

November 18,2014. App. 1619. As no responses to this motion had been filed, by letter dated May 

6,2015, the Circuit Court ordered that "any party wishing to file a response shall do so by June 12, 

2015." App. 1702-1703. Thereafter, the Circuit Court entered its Order on Plaintiff's Consolidated 

Motion to Distribute Interpleaded Insurance Policy Funds on May 21,2015. App. 1705-1707. In 

this order, the Court noted that it would issue a ruling on Blackrock's previously filed motion to 

dismiss on personal jurisdiction grounds by July 1, 2015. App. 1705. The Court further stated that if 

the issue of indemnification and the validity ofthe contracts at issue remained after the resolution of 

the personal jurisdiction issue, the parties were to fully brief the issue by October 30,2015. App. 

1705-1706. 

Blackrock did not seek clarification from the Circuit Court regarding the potential 

conflict between these deadlines prior to June 12,2015. Rather, on June 12,2015, Blackrock filed 

its Initial Response ofDefendants Blackrock Capital Investment Corporation and 52nd Street Capital 

Advisors LLC to Motion for Partial Summary Judgment. App. 1709-1713. Instead ofaddressing the 

substance ofthe motion, Blackrock unilaterally declared that it would file its response in opposition 
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to ALS's Motion by October 30, 2015. App. 1709-1710. Plaintiffs also filed their Notice ofIntentto 

File a Response to AL Solutions' Motionfor Partial Summary Judgment on Unconscionability of 

Certain Purported Contracts with Incorporated Memorandum ofLaw. App. 1717-1720. Plaintiffs 

noted that '[t]o the extent that [ALS's Motion] seeks to invalidate only the "Indemnity" and "No 

Liability" clauses in the agreements at issue, then Plaintiffs join in [ALS's Motion][.]" App. 1718 

(emphasis omitted). 

Tremont responded substantively to ALS' s Motion and opposed the same by the June 

12,2015 deadline established by the Circuit Court. App. 1721-1780. Tremont also argued that "[i]f 

the Court finds that any of the Indemnity or No Liability provisions or any terms therein are 

unconscionable, the Court should limit the application ofany unconscionable provision or terms to 

avoid any unconscionable result." App. 1736. 

ALS then filed its Reply to Tremont Associates, LLC's Response to AL Solutions' 

Motion for Partial Summary Judgment on Unconscionability ofCertain Purported Contracts on 

June 30, 2015. App. 1781-1805. In addition to responding to the substance ofthe arguments raised 

by Tremont, ALS stated that it had no objection to the Court invalidating the Indemnity and No 

Liability clauses and leaving the remainder of the agreements intact as sought by Plaintiffs and as 

acknowledged by Tremont. App. 1790-1791. 

On August 19, 2015, the Circuit Court entered its Order Granting Plaintiffs' 

Consolidated Motion to Distribute Interpleaded Insurance Policy Funds. App. 1897-1904. ALS 

sought review of this Order by filing a petition for writ of prohibition with this Court. See No. 15

0897. B1ackrock filed a notice of appeal in relation to this Order. See No. 15-0942.4 

4 Both ALS's petition for writ of prohibition and Blackrock's appeal were denied by this Court. 
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While ALS' s writ and Blackrock's appeal were both pending, by letter dated October 

8, 2015, the Circuit Court requested that counsel for ALS provide the Court with a proposed order 

containing findings of facts and conclusions of law granting ALS' s Motion. App. 1905-1906. The 

letter was e-mailed by Judge Wilson's law clerk to all counsel on the same date. The Circuit Court 

ordered that proposed findings offact and conclusions oflaw be submitted to the Circuit Court by e

mail in Word format by October 13, 2015 at 5 :00 p.m. App. 1906. The Court further ordered that 

any party desiring to file comments on the proposed order must do so by October 15,2015 at 5:00 

p.m. App. 1906. 

In compliance with this directive from the Circuit Court, ALS provided its proposed 

order to Judge Wilson's law clerk bye-mail on October 13,2015 before 5:00 p.m. Upon receiving 

Judge Wilson's law clerk's out of office auto-reply email, counsel for ALS then contacted Judge 

Wilson's assistant, Patricia Martin, by telephone regarding the proposed Order. Per her request, 

ALS' counsel then forwarded the proposed Order to Judge Wilson's assistant my email. On the 

other hand, instead of utilizing the time provided by the Circuit Court to prepare a substantive 

response or objections to the proposed order on ALS's Motion, Blackrock filed a motion seeking an 

enlargement of time for the filing ofa response to ALS' s Motion and proposed Order on October 13, 

2015. App. 1907-1920. Blackrock's counsel admits that when this motion for an enlargement of 

time was e-mailed to Judge Wilson's law clerk, an auto-reply e-mail was received which informed 

counsel that the law clerk was "out of the office from October 12 through October 16 with limited 

access to email." App. 1974. The e-mail further advised to contact Judge Wilson's secretary if 

immediate assistance was needed. App. 1974. 
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The Circuit Court promptly denied Blackrock's motion for an enlargement on 

October 14,2015. App.1921-1922. The Circuit Court noted that it had previously informed the 

Clerk of this Court that it would be entering an Order by October 16, 2015 addressing ALS' s 

Motion. App. 1922. The Circuit Court again urged Blackrock to file a substantive response to 

ALS's motion and/or proposed order: "It remains the intention of the court to consider any 

arguments of the Blackrock defendants and any other party desiring to file any comment to the 

proposed order if they are submitted by the deadline established by the court's October 8, 2015 

letter." App. 1922. 

On October 15, 2015, counsel for Blackrock attempted to provide the Circuit Court 

with its Comments and Objections ofBlackrock Capital Investment Corporation and 52nd Street 

Capital Advisors, LLC to Proposed Order Granting AL Solutions' Motion for Partial Summary 

Judgment ("Comments and Objections"). App. 1925-1945. Despite being informed by the prior 

auto-reply message that Judge Wilson's law clerk would be out of the office on this date and have 

limited access to e-mails, Blackrock e-mailed the Comments and Objections to the Judge Wilson's 

law clerk at the same e-mail address at 4:49 p.m. App. 1974. Blackrock apparently did not follow

up with the Judge's office in any manner to determine whether its Comments and Objections had 

been received in light of the previous auto-reply message, despite the fact that the auto-reply 

messaged advised that if assistance was needed, contact should be made with the Judge's assistant. 

App. 1973-1975. 

On October 16, 2015, the Circuit Court entered its Memorandum Order Granting 

Defendant, AL Solutions, Inc. 's Motionfor Partial Summary Judgment on the Unconscionability of 
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Certain Purported Contracts. 5 App. 1-20. The Circuit Court found that the Indemnity and No 

Liability provisions within the contracts at issue were unconscionable. App. 2. Contrary to the 

assertions ofBlackrock, the sole basis for the Circuit Court's conclusion was not that Henry Goddard 

signed the contracts at issue as a representative of both ALS/Tygem and Tremont. 

Rather, with respect to procedural unconscionability, the Circuit Court relied on the 

undisputed fact that at the time the contracts at issue were executed the boards of directors of 

ALS/Tygem were comprised solely of principals of Blackrock and Tremont. App. 10. Blackrock 

and Tremont then used this complete control and dominion over ALS/Tygem to secure the 

Indemnification and No Liability provisions. App. 11. The Circuit Court also noted that Goddard, 

who executed the agreements on behalf ofALS/Tygem and Tremont, testified that he was not even 

specifically aware that the contracts at issue contained the No Liability clauses. App. 11-12. In fact, 

the Circuit Court specifically stated that the sole basis for its decision was not the mere fact that 

Henry Goddard acted as a signatory for both ALS/Tygem and Tremont. App. 12. The Circuit Court 

further concluded that at the time the agreements were executed, ALS and Tygem were being used a 

mere adjunct or instrumentality of Blackrock and Tremont. App. 14. 

As to substantive unconscionability, the Circuit Court found that the Indemnity and 

No Liability provisions were overly harsh, one-sided, and lacked mutuality. App. 15-20. The effect 

of the Indemnity and No Liability provisions was that Blackrock and Tremont were insulated from 

any and all liability no matter how poorly they performed, or even ifthey failed to perform, under the 

contract. App.17-18. 

5 It is this order from which Blackrock appeals. 
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By letter dated October 19, 2015, Judge Wilson explained that Blackrock's 

Comments and Objections were not received by the Court and that Blackrock's counsel would have 

been informed that his law clerk was out of the office by way of an auto-reply e-mail. App.1971

1972. 

SUMMARY OF ARGUMENT 

The Circuit Court did not err in finding the oppressive and one-sided Indemnity and 

No Liability clauses at issue unconscionable and granting summary judgment in favor of ALS. No 

due process violation occurred as Blackrock had ample time and numerous opportunities to respond 

to ALS's Motion. To be exact, Blackrock had three hundred and thirty-one (331) days to respond to 

ALS's Motion prior to the October 15,2015 deadline established by the Circuit Court. Further, the 

Circuit Court did not prevent Blackrock from submitting exhibits or affidavits in opposition to 

ALS's Motion. 

Further, with respect to the transmission ofBlackrock's Comments and Objections to 

the Circuit Court, Blackrock admits that it received an auto-reply e-mail from Judge Wilson's law 

clerk advising that she was out of the office until October 16, 2015 and would have only limited 

access to e-mails. Despite having received this e-mail, Blackrock sent its Comnlents and Objections 

to the same address just minutes before the deadline established by the Circuit Court. Apparently, 

despite the circumstances, Blackrock failed to confirm or even attempt to confirm that its last minute 

transmission was received. Thus, this was a problem of Blackrock's own creation and not an error 

made by the Circuit Court. 

Blackrock has failed to develop its argument that the Circuit Court drew inferences on 

an incomplete record in favor of the moving party or failed to consider evidence in the record from 
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any source. Blackrock offers nothing more than a skeletal "argument" to support its assertion in this 

regard. Blackrock does not explain which inferences the Circuit Court allegedly drew against it or 

what evidence it failed to consider, making it impossible for ALS to offer any detailed response. To 

the extent that this argument is premised on the allegation that Blackrock's due process rights were 

violated, this argument fails for the reasons set forth above. 

With respect to Blackrock's argument that the Circuit Court erred by applying West 

Virginia law as opposed to New York law, Blackrock has failed to demonstrate that New York law 

on unconscionability differs from West Virginia law in any significant respect. Blackrock fails to 

explain how the application of New York law would have required the Circuit Court to reach a 

different result with regard to ALS's Motion. Moreover, New York law supports a finding that the 

Indemnity and No Liability clauses are both procedurally and substantively unconscionable. 

Accordingly, even if the Circuit Court erred by applying West Virginia law, such an error was 

harmless and does not warrant reversal. 

Furthermore, it was not an error for the Circuit Court to find the Indemnification and 

No Liability clauses unenforceable with respect to Blackrock.6 Contrary to Blackrock's assertions, 

the fact that Kenyon physically signed for both ALS/Tygem and Tremont was not the sole basis for 

the Circuit Court's determination that the contractual provisions at issue were unconscionable. The 

undisputed material facts show that Blackrock was heavily involved in the circumstances which lead 

to the creation of the self-serving contracts at issue. 

6 Blackrock again offers nothing more than a skeletal "argument" in support of this assignment of error. 
14 



Finally, the Circuit Court did not err by invalidating only the Indemnity and No 

Liability provisions as opposed to the contracts in toto.7 Once a contract or any clause thereof is 

found to be unconscionable, the court may refuse to enforce the contract, enforce the remainder of 

the contract without the unconscionable clause, or limit the application ofany unconscionable clause 

to avoid any unconscionable result. Moreover, Plaintiffs argued that the Circuit Court should have 

only found the Indemnity and No Liability clauses unconscionable and not invalidate the contracts in 

their entirety. Similarly, Tremont argued that ifthe Circuit Court found that any ofthe Indemnity or 

No Liability provisions were unconscionable, the Circuit Court should limit the application ofany 

unconscionable provision or terms to avoid any unconscionable result. ALS also argued that it had 

no objection to the Court invalidating the Indemnity and No Liability clauses and leaving the 

remainder ofthe agreements intact. Additionally, the Circuit Court's substantive unconscionability 

analysis focused only on the Indemnity and No Liability provisions and not the entirety of the 

contracts. Thus, it was certainly within the Circuit Court's discretion to invalidate only the 

Indemnification and No Liability provisions and not the contracts in full. 

For all these reasons, the Memorandum Order Granting Defendant, AL Solutions, 

Inc. 's Motion for Partial Summary Judgment on the Unconscionability of Certain Purported 

Contracts should be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

ALS asserts that oral argument is unnecessary pursuant to Rule l8(a) as the 

dispositive issues have been authoritatively decided in favor of ALS, the facts and legal arguments 

are adequately presented in the briefs and record on appeal, and the decisional process would not be 
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significantly aided by oral argument. However, if the Court is inclined to grant oral argument, ALS 

submits that Rule 19 argument is appropriate as this case involves the application of settled law. 

STANDARD OF REVIEW 

In general, "[a] circuit court's entry of summary judgment is reviewed de novo." Syl. 

Pt. I,Painterv. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). However, to the extent Blackrock's 

appeal and the Circuit Court's ruling hinge on substantive unconscionability, such a finding should 

be subject to an abuse of discretion review: "A court in its equity powers is charged with the 

discretion to detennine, on a case-by-case basis, whether a contract provision is so harsh and overly 

unfair that it should not be enforced under the doctrine ofunconscionability." Syl. Pt. 9, Dan Ryan 

Builders, Inc. v. Nelson, 230 W. Va. 281, 737 S.E.2d 550 (2012). 

ARGUMENT 

I. 	 No due process violation occurred as Blackrock had ample time and numerous 
opportunities to respond to ALS's Motion and Blackrock bears the burden of any error 
in the receipt of Blackrock's e-mail by Judge Wilson's law clerk under the 
circumstances. 

"Procedural due process rights entitle an individual to [ ...] notice, an opportunity to 

be heard, and the right to present evidence." Marcus v. Holley, 217 W. Va. 508,618 S.E.2d 517 

(2005). The "due process analysis is founded upon the concept of fundament fairness." Id 

Blackrock makes conclusory statements to the effect that the events leading to the granting ofALS's 

Motion were violative of its due process rights. However, Blackrock (the party with the burden of 

proof on appeal) cites no cases from this Court or any other jurisdiction finding a due process 

violation in the same or similar circumstances. 

7 Again, Blackrock has failed to sufficiently develop i6is argument. 



In this case, Blackrock was not deprived of its right of notice and the opportunity to 

be heard by any stretch of the imagination. ALS's Motion was filed on November 18,2014. App. 

1619. Therefore, Blackrock had three hundred and thirty-one (331) days from the filing of ALS's 

Motion until the October 15,2015 deadline to respond to ALS's Motion. Further, Blackrock had 

been previously provided with another opportunity to respond substantively to ALS's Motion when 

the Circuit Court ordered that any responses be filed by June 12, 2015. App. 1702-1703. Thus, 

Blackrock was provided with ample notice and opportunity to respond to ALS' s Motion. 

Further, as noted above, Blackrock concedes that it received an auto-reply e-mail 

from Judge Wilson's law clerk advising that she was out of the office until October 16,2015 and 

would have only limited access to e-mails. App. 1974. Yet, Blackrock waited until just minutes 

before the deadline established by the Circuit Court and e-mailed its Comments and Objections to 

that same e-mail address. App. 1974. Blackrock then apparently failed to even attempt to confirm 

that its eleventh-hour transmission was received by either the Circuit Court or Judge Wilson's law 

clerk,S despite that fact that the auto-reply message directed recipients to contact Judge Wilson's 

assistant if any assistance was needed. Given these circumstances, the burden of any error in the 

receipt of Blackrock's document by the Court should be borne by Blackrock.9 

Blackrock also asserts that its due process rights were violated when the Circuit Court 

"alter[ed] the established deadline for fully briefing [ALS's Motion]." Briefat 18. However, it is 

well established that a trial court "has plenary power to reconsider, revise, alter, or amend an 

8 "A litigant may not [ ... ] actively contribute to [an alleged] error, and then raise that error as a reason for 
appeal." Syl. Pt. 1, Maples v. West Virginia Dept. a/Commerce, 197 W. Va. 318, 475 S.E.2d 410 (1996). 

9 See e.g. Trial Court Rule 12.03(n) ("The sender bears any risk ofusing facsimile transmission to convey any 
document to a court. "). 
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interlocutory order[.]" Taylor v. Elkins Home Show, Inc., 210 W. Va. 612, 558 S.E. 611 (2011). In 

this case, the Circuit Court revised and altered any prior deadlines and established a October 15, 

2015 deadline for objections and responses to the proposed order granting ALS's Motion. App. 

1905-1906. Thus, it was not an error for the Circuit Court to alter a deadline it had previously 

established for any responses to ALS's Motion. 

Moreover, the mere denial ofBlackrock's request for an extension oftime for a party 

to file a response to a motion for summary judgment is not a violation of due process rights. See 

McGuire v. Century Surety Co., 861 N .E.2d 357 (Ind. Ct. App. 2007) (denial of request for motion 

for extension oftime for response to summary judgment motion not a violation ofdue process rights 

even where non-movant is unable to respond to motion); Benavides v. Mukasey, 256 Fed. Appx. 932 

(9th Cir. 2007) (Board oflrnmigration Appeals had discretion whether to grant alien's request for 

extension of briefing schedule and denial of request did not violate alien's due process rights); 

Kimbrough v. Dep't o/Corrections, 2006 WL 696086 (N.J. Super. Ct. App. Div. Mar. 21, 2006) 

(unpublished opinion) (denial ofrequest for extension oftime for filing ofadministrative appeal did 

not violate due process); Reaves v. Missouri Dept. 0/Elementary andSecondary Educ., 422 F .3d 675 

(8th Cir. 2005) (due process rights not violated by refusal to grant a requested extension of time). 

Additionally, Blackrock relies on its Rule 56(f) affidavit. App. 1943-1944. However, 

Blackrock's affidavit was not compliant with Rule 56(f). Rule 56(f) provides: 

Should it appear from the affidavits of a party opposing the motion that the party 
cannot for reasons stated present by affidavit facts essential to justify the party's 
opposition, the court may refuse the application for judgment or may order a 
continuance to permit affidavits to be obtained or depositions to be taken or 
discovery to be had or may make such other order as is just. 

W. Va. R. Civ. P. 56(f). Rule 56(f) is an avenue by which a party opposing summary judgment can 
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argue that additional discovery is needed in order to oppose summary judgment. See Powderidge 

Unit Owners Ass'n v. Highland Properties, Ltd, 196 W. Va. 692, 474 S.E.2d 672 (1996) ("[A] party 

may not simply assert in its brief that discovery was necessary and thereby overturn summary 

judgment when it failed to comply with the requirement of Rule 56(f)."). In this case, Blackrock's 

affidavit simply set forth the procedural history leading up to this point in the litigation and asserted 

that Blackrock was "prepared to meet the October 30,2015 deadline contained in the Court's May 

21, 2015 Order." App. 1944. Thus, Blackrock's affidavit was merely a regurgitation of the 

arguments set forth in its request for an enlargement oftime CAppo 1908-1921) and not a proper Rule 

56(f) affidavit. 

Moreover, contrary to Blackrock's assertions, it was not deprived of the right to 

submit evidence and affidavits in opposition to ALS's Motion. In fact, Blackrock had three hundred 

and thirty-one (331) days to submit any such evidence and affidavits. Further, the Circuit Court's 

October 8, 2015 letter invited Blackrock to respond to the proposed order grantingALS's motion for 

summary judgment. App. 1905-1906. Although the October 8, 2015 letter used the term 

"comments," nothing within the letter prohibited Blackrock from including exhibits and affidavits to 

support its arguments. 

In short, when Blackrock waited three hundred and thirty-one (331) days to respond to 

ALS's Motion, e-mailed its Comments and Objections to an individual it was previously advised was 

out of the office, and failed to follow-up with anyone to ensure that the same were received by the 

Circuit Court, it did so at its own peril. As this is a situation of Blackrock's own making, 

Blackrock's due process rights were not violated. 
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II. 	 Blackrock has failed to demonstrate that the Circuit Court drew inferences on an 
incomplete record in favor of the moving partv or failed to consider evidence in the 
record from any source. 

In support ofthis alleged assignment oferror, in a mere three (3) sentences, Blackrock 

argues that the Circuit Court erred by "ruling on incomplete record [sic], by drawing inferences 

against the non-moving party, and by failing to consider evidence in the record from any source." 

Briefat 19. Blackrock cites to a single case and does not provide any citations to the Appendix in 

support of this argument. Blackrock does not explain which inferences the Circuit Court allegedly 

drew against it or what evidence the Circuit Court purportedly failed to consider. It is impossible for 

ALS to respond to this argument in light of this fact. 

This Court has consistently found that "[a] skeletal 'argument,' really nothing more 

than an assertion, does not preserve a claim[.]" State v. Lilly, 194 W. Va. 595,605 n. 16,461 S.E.2d 

101, 111, n. 16 (1995). "[C]asual mention ofan issue in a brief is cursory treatment insufficient to 

preserve the issue on appeal." Id. Further, although the Court "liberally construes briefs in 

determining issues presented for review, issues [ ... ] mentioned only in passing but are not supported 

with pertinent authority, are not considered on appeal." State v. LaRock, 196 W. Va. 294, 302, 470 

S .E.2d 613, 621 (1996); see also Justice Ketchum, Re: Filings that Do Not Comply With the Rules of 

Appellate Procedure, Administrative Order (entered December 10, 2012) (available at: 

http://www.courtswv.gov/legal-community/filings-order.html). Therefore, the Court should decline 

to address this issue as Blackrock has failed to develop the same in any meaningful fashion. 10 

10 To the extent BlackRock's argument is premised on its allegation that its due process rights were violated, 
20 
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Blackrock also asserts that the Circuit Court "decided to grant [ALS' s Motion] based 

solely on its review of that motion[.]" Brie/at 19. However, this is simply false. Tremont had 

already filed a response in opposition to ALS' s Motion. App. 1721-1780. Further, Plaintiffs had 

already advised the Circuit Court that they had no objection to the Circuit Court invalidating the 

Indemnity and No Liability provisions and leaving the remainder ofthe contracts intact - which was 

the action ultimately taken by the Circuit Court. App. 1718. Therefore, the Circuit Court did not 

grant ALS's Motion based only on its review of the same. 

III. 	 Blackrock has failed to show that the New York law regarding unconscionability is any 
different than West Virginia law in any material respect and, therefore, even if the 
Circuit Court should have applied New York law, any such error was harmless and not 
prejudicial to Blackrock in any manner. 

Even if the Circuit Court applied New York law, the Indemnity and No Liability 

Clauses would still have been found unconscionable as New York law is substantially similar to 

West Virginia law on this topic. In its brief, Blackrock cites certain aspects ofNew York law with 

respect to unconscionability ofcontracts. However, Blackrock fails to explain how New York law 

on this topic differs in any meaningful way from West Virginia law. Blackrock fails to explain how 

the application of New York law would have required the Circuit Court to reach a different result 

with regard to ALS's Motion. 

Like West Virginia law, both procedural and substantive unconscionability must be 

shown under New York law. Syl. Pt. 20, Brown v. Genesis Healthcare Corp., 228 W. Va. 645, 724 

S.E.2d 250 (2011); Gillman v. Chase Manhattan Bank, 73 N.Y.2d 1,537 N.Y.S.2d 787, 534 N.E.2d 

824 (N.Y. 1988). Further, pursuant to both West Virginia and New York law, procedural and 

substantive unconscionability operate on a "sliding scale." In other words, the more procedurally 

ALS incorporates its arguments set forth above herem1by reference. 
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unconscionable the fonnation of the contract, the less evidence of substantive unconscionability is 

required and vice versa. I I Brown L supra, at Syl. Pt. 20; State v. Wolowitz, 96 A.D.2d 47,68,468 

N.Y.S.2d 131,145 (N.Y. App. Div. 1983). 

Additionally, under both West Virginia and New York law, an unconscionability 

analysis is fact specific and dependent on the specific circumstances of each case. State ex rei. 

Richmond American Homes of West Virginia, Inc. v. Sanders, 228 W. Va. 125,717 S.E.2d 909 

(2011); ("The doctrine of unconscionability consists primarily of equitable principles that have 

meaning only in the context of specific factual circumstances."); State v. Wolowitz, 96 A.D.2d 47, 

68,468 N.Y.S.2d 131, 145 (N.Y. App. Div. 1983)("In detennining the conscionability ofacontract, 

no set weight is to be given anyone factor; each case must be decided on its own facts[.]"); Ng v. 

HSBC Mortg. Corp., 2010 WL 889256, *19 (E.D.N.Y. 2010) ("Multiple courts have noted that 

assessing an unconscionability argument is a fact-specific exercise that demands consideration ofa 

wealth of circumstances."). 

A. Procedural Unconscionability 

Under West Virginia law, procedural unconscionability is concerned with: 

inequities, improprieties, or unfairness in the bargaining process and fonnation ofthe 
contract. Procedural unconscionability involves a variety ofinadequacies that results 
in the lack ofa real and voluntary meeting ofthe minds ofthe parties, considering all 
the circumstances surrounding the transaction. These inadequacies include, but are 
not limited to, the age, literacy, or lack of sophistication ofa party; hidden or unduly 
complex contract terms; the adhesive nature of the contract; and the manner and 
setting in which the contract was formed, including whether each party had a 
reasonable opportunity to understand the terms of the contract. 

11 However, under New York law, "there may be extreme cases where a contractual tenn is so outrageous and 
oppressive as to warrant a finding ofunconscionability irrespective ofthe contract formation process[.]" State 
o/New York v. Wolowitz, 96 A.2d 47, 68,468 N.Y.S.2d 131, 145 (1983) 
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Brown, supra, at Syl. Pt. 17. In this case, the focus ofthe Circuit Court's ruling was the impropriety 

and inequities in the bargaining process and formation of the contract including the manner and 

setting in which the contract was formed. In this respect, New York law is congruent with West 

Virginia law. "Whether procedural unconscionability exists is determined by what led to the 

formation of the contract." Berkson v. Gogo LLC, 97 F. Supp. 3d 359, 391 (E.D.N.Y. 2015). In 

other words, under New York Law, "[t]o determine whether the agreement is procedurally 

unconscionable, we must examine the contract formation process for a lack ofmeaningful choice." 

In re Lawrence, 24 N.Y.3d 320, 337,23 N.E.3d 965,976-77 (2014) reargument denied, 24 N.Y.3d 

1215,28 N.E.3d 32 (N.Y. 2015). In this case, in light ofthe circumstances surrounding the creation 

of the contracts at issue, ALS was certainly deprived of any meaningful choice. 

Blackrock focuses its argument on its contention that New York law does not disturb 

allocations of risks because of superior bargaining power but, instead, is aimed at the prevention of 

"oppression and unfair surprise." Brief at 20-21. While this may be true, it is quite frankly 

irrelevant to the issue at hand. The Circuit Court's order granting ALS's Motion was not premised 

upon a disparity of bargaining power between ALS/Tygem and BlackrockiTremont. App. 1-20. 

Regardless, disparity ofbargaining power is one factor which can be taken into consideration under 

New York law when assessing procedural unconscionability. Gillman, 73 N. Y.2d at 11, 534 N .E.2d 

at 828. 

Blackrock also argues that under New York law there is no requirement that a party 

be represented by counsel in order for a contract to be enforceable. Briefat 20-21. While this may 

be correct, there is also no per se requirement that a party be represented by counsel under West 

Virginia law either. The Circuit Court noted that in this case, the contracts at issue were drafted by 
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attorneys for Blackrock and Tremont, but no attorney was hired to represent the interests of 

ALS/Tygem. App. 8. However, this was merely the Court recognizing the circumstances which lead 

to the execution of the contract as required by both New York and West Virginia law. At no time 

did Court indicate that it believed there was a per se rule requiring all parties to a contract to be 

represented by counsel. 

Last, Blackrock argues that "[t]he contracts were approved [by] duly appointed board 

members and their execution was specifically authorized by the boards [ .]" Briefat 21. While this is 

true, Blackrock has left out the crucial fact that at this particular time the boards ofdirectors ofboth 

ALS and Tremont were comprised solely of individuals employed by Blackrock and Tremont. The 

Circuit Court noted that under West Virginia law, "[j]ustice may require that courts look beyond the 

bare legal relationship of the parties to prevent the corporate form from being used to perpetrate 

injustice, defeat public convenience or justify wrong." App. 14 (citing Southern Elec. Supply v. 

Raleigh County Nat 'I Bank, 173 W. Va. 780,787, 320 S.E.2d 515, 522 (1984)). Further, the 

corporate form must be disregarded when "the corporation is so organized and controlled to be a 

mere adjunct or instrumentality of another" or where "total control and dominance of one 

corporation by another or a shareholder" is present. Id. 

New York law is consistent with West Virginia law on this topic. New York courts 

disregard corporate form "when the form has been used to achieve fraud, or when the corporation has 

been so dominated by an individual or another corporation[.]" Wm Passalacqua Builders, Inc. v. 

Resnick Developers South, Inc., 933 F.2d 131 (2d Cir. 1991). Under New York law, the corporate 

form can be disregarded where "the owners ofthe corporation exercised complete domination over it 

in the transaction at issue and, in doing so, abused the privilege of doing business in the corporate 
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form, thereby perpetrating a wrong that resulted in injury[.]" East Hampton Union Free School Dist. 

v. Sand pebble Builders, Inc., 66 A.D.3d 122,884 N.Y.S.2d 94 (N.Y. App. Div. 2009). In the same 

vein, under New York law courts can look beyond the corporate form "to prevent fraud or to achieve 

equity." AZTE, Inc. v. Auto Collection, Inc., 124 A.D.3d 811, 2 N.Y.S.3d 212 (N.Y. App. Div. 

2015) (disregarding corporate form where domination and control over corporation and transactions 

at issue established). 

Thus, each and every point of West Virginia law relied on by the Circuit Court with 

respect to procedural unconscionability also exists in New York law. Therefore, even ifNew York 

law applies, procedural unconscionability has undoubtedly been shown with respect to the contracts 

at issue. 

B. Substantive Unconscionability 

Under West Virginia law, substantive unconscionability 

involves unfairness in the contract itself and whether a contract term is one-sided and 
will have an overly harsh effect on the disadvantaged party. The factors to be 
weighed in assessing substantive unconscionability vary with the content of the 
agreement. Generally, courts should consider the commercial reasonableness ofthe 
contract terms, the purpose and effect ofthe terms, the allocation ofthe risks between 
the parties, and public policy concerns. 

Syl. Pt. 19, Brown ex reI. Brown v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 250 

(2011). 

Similarly, under New York law, substantive unconscionability "entails an analysis of 

the substance ofthe bargain to determine whether the terms were unreasonably favorable to the party 

against whom unconscionability is urged." Gillman, 73 N.Y.2d at 12, 534 N.E.2d at 829. Under 

New York law, there is no set metric by which to measure whether a contract is substantively 
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unconscionable. "Examples of unreasonably favorable contractual provisions are virtually 

limitless[.]" State v. Wolowitz, 96 A.D.2d 47,66,468 N.Y.S.2d 131,145 (N.Y. App. Div. 1983). 

"[C]ontract provisions that are oppressive, unjust, and unreasonably deprive a party ofthe benefits of 

his or her bargain are substantively unconscionable." Day Op olN. Nassau, Inc. v. Viola, 16 Misc. 

3d 1122(A), *7, 847 N.Y.S.2d 901 (Sup. Ct. 2007). 

Blackrock argues that under New York law, "[t]here is a presumption of 

conscionability when the contract is between businessmen in a commercial setting." Process 

America, Inc. v. Cynergy Holdings, LLC, 35 F.Supp.3d 259, 263 (E.D.N.Y 2011). However, this 

case does not involve an arms-length transaction between two (2) business entities. In this case, 

Blackrock and Tremont used their complete dominion and control over ALS/Tremont to obtain the 

contractual terms at issue and to attempt to completely insulate themselves from any liability 

whatsoever. The very parties which authorized and agreed to the contractual terms at issue 

(BlackrocklTremont) are the only parties which stand to benefit from such terms. 

Last, Blackrock argues that limitations ofliability are permitted under New York law. 

Even if this is the case, the law in New Yark is certainly not that any and all indemnification clauses 

or no liability clauses are per se conscionable. Rather, Blackrock has simply cited cases wherein, 

under the particular facts and circumstances before the courts, indemnification or no liability clauses 

were found to be not substantively unconscionable. This is not surprising as under New York law, 

like West Virginia law, unconscionability must be analyzed based on the particular facts and 

circumstances of each case. Blackrock has failed to cite a case in which such an extreme 

combination of Indemnification and No liability clauses have been upheld under New York law or 
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any other state in the country. Thus, the question at issue is whether the Indemnity and No Liability 

provisions are unreasonably favorable to Blackrock. 

In this case, Blackrock concedes that the Indemnity and No Liability provisions are 

"broad enough to hold [Blackrock] harmless for negligence in the performance of their contractual 

services or even an intentional breach of the subject agreements[.]" Brief at 22. In fact, as the 

Circuit Court recognized, the Indemnification and No Liability provisions would prevent ALS from 

suing BlackrockiTremont even if BlackrockiTremont simply refused to perform any of their 

contractual obligations the moment after the contracts were executed. This is a quintessential 

example ofcontractual terms which unreasonably favor the party against whom unconscionability is 

urged. 12 Thus, the Indemnification and No Liability provisions in the contracts at issue are 

substantively unconscionable under New York law as they are oppressive and unreasonably favor 

Blackrock and Tremont. 

In conclusion, New York law and West Virginia law are congruent on the topic of 

unconscionability. As demonstrated above, both procedural and substantive unconscionability are 

present under New York law in this case. Thus, even if the Circuit Court erred by applying West 

Virginia law, such error was harmless as the contracts are unconscionable lmder New York law and 

New York law is consistent with West Virginia law on this topic. 

12 Furthermore, as noted above, under New York law, unconscionability is viewed on a sliding scale. 
Therefore, in light of the immense procedural unconscionability demonstrated with respect to the contracts at 
issue, only minimal substantive unconscionability is required to be shown in order for the Indemnity and No 
Liability clauses to be deemed unconscionable. 
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IV. 	 The Circuit Court did not err by finding the Indemnification and No Liability clauses 
unconscionable with respect to Blackrock as the undisputed material facts show that 
Blackrock was intimately involved in the circumstances surrounding the creation ofthe 
contracts. 

As to this alleged assignment of error, Blackrock again offers nothing more than a 

skeletal "argument" in support of the same. The sum total of the "argument" supporting this 

assignment oferror is three (3) sentences which are not supported by a single citation to the appendix 

or any supporting legal authority. For this reason, the Court should decline to address this supposed 

error. Lilly, 194 W. Va. at 605,465 S.E.2d at Ill; LaRock, 196 W. Va. at 302, 470 S.E.2d at 621. 

Regardless, even if the Court considers the substance of this argument, the Circuit 

Court committed no error. Blackrock essentially argues that because a member ofTremont executed 

the agreements at issue on behalf of both Tremont and ALS/Tygem, the Indemnification and No 

Liability clauses should not have invalidated with respect to Blackrock. However, Blackrock 

misconstrues the basis of the Circuit Court's rationale for its decision. 

The Circuit Court specifically noted that the basis for its decision was not simply that 

Goddard acted as a signatory for both ALS/Tygem and Tremont: 

It is argued by Tremont that the Indemnification and No Liability clauses at issue are 
not procedurally unconscionable, Tremont argument focused almost exclusively on 
its contention that there was nothing improper about [Goddard] acting as a signatory 
for both sides ofthe agreement. The undisputed facts in this case cause this Court to 
reject Tremont's argument. That argument ignores the totality of what occurred in 
this case. At the time the contracts were executed there were three (3) directors of 
ALS: Marshall Merriman of [Blackrock], Stephen Sachman of [Blackrock], and Troy 
Kenyon ofTremont. Additionally, [Goddard] was appointed as president ofTygem 
and ALS. The decision to appoint [Goddard] as President was "dictated [ ... ] by the 
guys at Blackrock." [ ...] Thus, at the time the agreements were executed, ALS/Tygem 
were under the complete control ofTremontl[Blackrock]. Tremontl[Blackrock] then 
used their total control and dominion over ALS/Tygem to execute the self-serving 
Indemnification and No Liability clauses at issue. 
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App. 12. Moreover, the Circuit Court noted that Merriman, Sachman, and Kenyon authorized and 

approved the contracts at issue as the sole directors of ALS/Tygem. App.7. 

The Circuit Court's analysis and the undisputed facts of the case make clear that 

Blackrock was not merely an innocent bystander to the scheme which led to the creation of the 

contracts at issue. To the contrary, the undisputed facts show that Blackrock employees comprised 

two-thirds of the Boards of Directors of ALS/Tygem at the time the contracts at issue were created 

and authorized and it was this two-thirds of the Board of Directors who appointed Goddard as 

President. 

For these reasons, the Circuit Court did not err by finding the Indemnity and No 

Liability clauses unenforceable as to both Blackrock and Tremont. 

v. 	 The Circuit Court did not err by invalidating the portions of the contracts which it 
determined to be unconscionable as opposed to invalidating the entirety of the 
contracts. 

Blackrock has also failed to sufficiently develop this argument. Blackrock's 

"argument" on this point consists of four (4) sentences, a single citation to the record, and no citation 

to any legal authority in support of its assertions. Again, for this reason, the Court should also 

abstain from addressing this purported error. Lilly, 194 W. Va. at 605, 465 S.E.2d at Ill; LaRock, 

196 W. Va. at 302, 470 S.E.2d at 62l. 

Regardless, even if this Court were to address the "substance" of this assertion, it is 

clear that the Circuit Court did not err in this regard. Blackrock asserts that the Circuit Court erred 

by failing to invalidate the entirety of the contracts because "[ALS] sought a determination that the 

three agreements were void." It is true that in its initial Motion, ALS sought to invalidate the entirety 

of the three (3) contracts. App. 1598-1692. However, in its Response to AL Solutions' Motionfor 
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Partial Summary Judgment on Unconscionability ofCertain Purported Contracts, Tremont argued 

that if the Circuit Court found that any of the Indemnity or No Liability provisions were 

unconscionable, "the Court should limit the application ofany unconscionable provision or terms to 

avoid any unconscionable result." App. 1735-1736. Additionally, Plaintiffs filed a Notice ofIntent 

to File Response to ALS' Motion, stating: "To the extent that [ALS '] Motion seeks to invalidate only 

the 'Indemnity' and 'No Liability' clauses in the agreements at issue, the Plaintiffs join in [ALS'] 

Motion[.]" App. 1718. In ALS's Reply ALS argued as follows: 

ALS submits that the Court should refuse to enforce the No Liability and 
Indemnification provisions in their entirety[.] [ ... ] ALS has no objection to the Court 
invalidating the Indemnity and No Liability clauses and leaving the remainder ofthe 
agreements intact and enforceable as sought by Plaintiffs. 

App. 1791. Further, in a footnote, ALS stated: "To be clear, ALS does not concede that the 

remainder of the contracts at issue are valid or enforceable. Rather, at this particular time, the only 

contractual provisions which ALS seeks to invalidate are the Indemnification and No Liability 

clauses." App. 1791 (emphasis added). Thus, ALS did request that the Court only invalidate the 

Indemnification and No Liability clauses. 

Regardless ofthe remedy sought by ALS, it was well within the Circuit Court's power 

and discretion to invalidate only the Indemnification and No Liability clauses. If a contract or any 

clause of a contract is found to be unconscionable, "the court may refuse to enforce the contract, 

enforce the remainder of the contract without the unconscionable clause, or limit the application of 

any unconscionable clause to avoid any unconscionable result.,,13 Brown I, supra, at Syl. Pt. 16. 

13 New York law on this topic is congruent with West Virginia law: 

A finding of unconscionability as to a term or provision of a contract may not necessarily 
render the entire contract void; rather, a court may hold that only that unconscionable term or 
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Moreover, each of the three (3) contracts contained a severability clause, stating: 

Severability. If any tern, provision, covenant or restriction ofthis Agreement is held 
by a court ofcompetent jurisdiction to be invalid, illegal, void or unenforceable, the 
remainder of the terms, provisions, covenants, and restrictions set forth herein shall 
remain in full force and effect and shall in no way be affected, impaired or 
invalidated, and the parties hereto shall use their best efforts to find and employ an 
alternative means to achieve the same or substantially the same result as that 
contemplated by such tern, provision, covenant or restriction. It is hereby stipulated 
and declared that they would have executed the remaining terms, provisions, 
covenants and restrictions without including any of such which may be hereafter 
declared invalid, illegal, void or unenforceable. 

App. 1660, App. 1670, App. 1678. Therefore, the Circuit Court did not err by voiding only the 

Indemnification and No Liability clauses. 

Blackrock further asserts that "inasmuch as the basis for invalidating the provisions at 

issue was based on the manner in which the agreements were executed by Mr. Goddard, there was no 

basis for the lower court to selectively edit the agreements." Again, however, Blackrock fails to 

grasp the fact that the sole basis for the Circuit Court's ruling was not simply that Goddard signed for 

both parties to the contracts. Rather, the Circuit Court correctly found that the clauses at issue were 

both procedurally and substantively unconscionable. The manner in which the purported agreements 

were executed relates only to the procedural unconscionability. However, the Circuit Court's 

substantive unconscionability analysis focused on the overly harsh and one-sided nature of the 

Indemnification and No Liability clauses. Therefore, the Circuit Court did not err by only 

invalidating the portions of the subcontract which it found to be substantively unconscionable. 

provision is void and unenforceable. See Restatement (Second) ofContracts § 208 (1981) ("If 
a contract or term thereof is unconscionable at the time the contract is made a court may 
refuse to enforce the contract, or may enforce the remainder of the contract without the 
unconscionable term, or may so limit the application ofany unconscionable term as to avoid 
any unconscionable result."). 
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t, WV State Bar No. 7441 
el D. Griffith, WV State Bar No. 11362 

, III 

CONCLUSION 

WHEREFORE, for all ofthe foregoing reasons, the Respondent, AL Solutions, Inc., 

respectfully requests that this Honorable Court affirm the Circuit Court of Hancock County's 

October 16,2015 Memorandum Order Granting Defendant, AI Solutions, Inc. 's Motionfor Partial 

Summary Judgment on the Unconscionability ofCertain Purported Contracts (App. 1-20). 

Dated this 151 day of April, 2016. 

Respondent, AL Solutions, Inc., 
By Counsel: 

PULLIN, FOWLER, FLANAGAN, BRO 

2414 Cranberry Square 
Morgantown, West Virginia 26508 
Telephone: (304) 225-2200 
Facsimile: (304) 225-2214 

In re Residential Capital, LLC, 531 B.R. 25, 49 (Bankr. S.D.N.Y. 2015). 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


BLACKROCK CAPITAL INVESTMENT 
CORPORA TION AND 52ND STREET ADVISORS 
LLC, 

Petitioners/Appellants, Docket No. 15-1122 
vs. 

JERRY FISH; WILLIAM FISH; FLORA FISH, AS 
ADMINISTRATRIX OF THE ESTATES OF JAMES 
EUGENE FISH AND JEFFREY SCOTT FISH; 
RICHARD T. SWAIN AND CATHY MAJORIS IN 
THEIR CAPACITY AS CO-ADMINISTRATORS 
OF THE ESTATE OF STEVEN M. SWAIN; DAVID 
SCOTT WILLIAMS AND RUTH WILLIAMS; AL 
SOLUTIONS, INC.; TREMONT ASSOCIATES, 
LLC; TYGEM HOLDINGS, INC. and TRAVELERS 
PROPERTY CASUALTY COMPANY OF 
AMERICA, 

Respondents/Appellees. 

CERTIFICATE OF SERVICE 

The undersigned, counsel ofrecord for Respondent, AL Solutions, Inc., does hereby 

certify that on April, 1,2016, a true and correct copy of the foregoing RESPONSE BRIEF OF 

APPELLEE, AL SOLUTIONS, INC. were served upon all counsel ofrecord by depositing same to 

them in the U.S. Mail, postage prepaid, sealed in an envelope, and addressed as follows: 

Mark A. Colantonio, Esq. Robert P. Fitzsimmons, Esq. 
Frankovitch, Anetakis, Colantonio & Simon Clayton Fitzsimmons, Esq. 
337 Penco Road Fitzsimmons Law Offices 
Weirton, WV 26062 Wheeling, WV 26003 
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,PLLC 

• or 

Jeffrey Holmstrand, Esq. 

Grove, Holmstrand & Delk, PLLC 

441/2 15th Street 

Wheeling, WV 26003 


M. Eric Frankovitch, Esq. 

Frankovitch, Anetakis, Colantonio & Simon 

337 Penco Road 

Weirton, WV 26062 


Michael P. Markins, Esq. 
Cipriani & Werner, P.C. 
400 Tracy Way, Suite 110 

Charleston, WV 25311 


PULLIN, FOWLER, FLANAGAN, BROWN & 
2414 Cranberry Square 
Morgantown, West Virginia 26508 

Telephone: (304) 225-2200 

Facsimile: (304) 225-2214 


Tremont Associates, LLC 

890 Winster Street, Suite 170 

Waltham, MA 02451 


Steven Napolitano, Esq. 

Skadden, Arps, Meagher & Floom, LLP 

Four Times Square 

New York, NY 10036 


R. Gregory McDermott, Esq. 

McDermott & Bonenberger, PLLC 

53 Washington Avenue 

Wheeling, WV 26003 
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