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As explained in the BlackRock defendants' opening brief, the lower court's order 

abridged the BlackRock defendants' procedural due-process rights and fundamentally erred in 

finding that the indemnification and no-liability provisions of the contracts at issue are 

unconscionable and therefore unenforceable. While AL Solutions ("ALS") has attempted to 

address these core defects, none of the claims advanced in its response brief comes close to 

refuting BlackRock's arguments. 

First, ALS's efforts to downplay the lower court's procedural error in effectively 

granting ALS's summary judgment motion without any opposition brief from the BlackRock 

defendants, and then failing to consider the BlackRock defendants' submission, lack merit. ALS 

specifically argues that the BlackRock defendants had 331 days to respond, and that the lower 

court's failure to consider their comments and obj ections to ALS 's proposed findings of fact and 

conclusions of law "was a situation of Blackrock's own making." But the time that passed 

between the filing ofALS's motion is immaterial. Parties rely on court deadlines to decide how 

to allocate litigation resources, which is precisely what the BlackRock defendants did in this 

case. The lower court violated the BlackRock defendants' due-process rights and frustrated their 

justifiable reliance on the original court-imposed deadline by announcing, without prior warning, 

that plaintiffs should submit a proposed order - signaling that it had already decided the motion 

without waiting for a response from the BlackRock defendants - and that the BlackRock 

defendants would have only two days to comment on that proposed order. Nor was the lower 

court's failure to consider the BlackRock defendants' submission a problem oftheir "own 

making." Rather, the lower court created the problem by requiring submission on a new and 

extremely short deadline; providing no directions to the parties on how to make that submission 



in light of the absence of the court's clerk; and failing to read a submission that was actually 

placed on the court's docket notwithstanding the clerk's absence. 

Second, ALS offers no real response to the BlackRock defendants' argument that the 

lower court further erred by failing to draw inferences in favor of the non-moving party - a basic 

requirement ofWest Virginia law. ALS's assertion that the Court should brush the argument 

aside as "skeletal" should not be accepted. The argument builds on the BlackRock defendants' 

initial point that the court did not even consider their submission. It follows from this failure that 

the court could not have drawn inferences in favor of the non-moving party because, without 

reading the BlackRock defendants' submission, the court failed to advise itself of the inferences 

BlackRock sought to highlight. 

Third, ALS's attempt to defend the trial court's unconscionability ruling is also wrong. 

As a threshold matter, ALS does not deny that the lower court erred in applying West Virginia 

rather than New York law to the question oftmconscionability, instead contending that any error 

is harmless because the analysis is the same under either state's law. Under New York law, 

however, it is clear that the indemnification and no-liability provisions of the contracts are 

neither procedurally nor substantively unconscionable. With respect to procedural 

unconscionability, ALS attempts to salvage the lower court's ruling primarily on the ground that 

Mr. Goddard's dual role as President of ALS and Tygem and Managing Director ofTremont 

rendered the bargaining process inherently improper and unfair. However, affiliated companies 

often enter into contracts with each other and when they do so, the same officers frequently and 

necessarily sign contracts on behalf ofboth entities. With respect to substantive 

unconscionability, ALS contends that the lower court did not err because the indemnification and 

no-liability provisions are so broad as to be one-sided and unfair. But the lower court's 
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reasoning (and ALS's argument) cannot be reconciled with New York law, which makes clear 

that the kinds ofprovisions at issue in this case are valid. 

Fourth, ALS offers a jumbled response to the BlackRock's defendant's argument that the 

lower court erred in invalidating the indemnification and no-liability provisions at issue on the 

ground that Mr. Goddard executed the agreements both in his capacity as President ofTygem 

and ALS and as Managing Director ofTremont. ALS argues that this was not the sole basis for 

the lower court's ruling - but the lower court expressly stated in the introduction to its ruling that 

the decision was ''based upon [this] one basic factual conclusion." ALS's contrary arguments 

rest on selective quotations from another paragraph in the order, the omitted final sentence of 

which confirms that the BlackRock defendants' reading is the correct one. 

Fifth, ALS contends that the lower court did not err in refusing to invalidate the 

agreements at issue in their entirety upon finding that the indemnification and no-liability 

provisions are unconscionable, even though ALS so requested when it filed its motion. 

According to ALS, the lower court did not have to invalidate the agreements in their entirety 

because the focus of the ruling was the purportedly one-sided nature of the indemnification and 

no-liability provisions. This reasoning overlooks the lower court's express pronouncement that 

the execution of the agreements by Mr. Goddard in his dual role as an officer ofTygem and ALS 

and as Managing Director ofTremont was the "one basic factual conclusion" undergirding its 

decision. As a logical matter, if this fact taints one provision of the agreements it should taint all 

of them, and as such the agreements should be upheld or struck down in their entirety. 

For all of these reasons, and as set forth more fully below, ALS's arguments must be 

rejected, and the Court should reverse the lower court's ruling. 
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ARGUMENT 


I. 	 THE CIRCUIT COURT DENIED THE BLACKROCK DEFENDANTS DUE 
PROCESS BY ELIMINATING THE PREEXISTING BRIEFING SCHEDULE 
AND GRANTING ALS SUMMARY JUDGMENT WITHOUT CONSIDERING 
BLACKROCK'S PAPERS. 

As set forth in the BlackRock defendants' opening brief, the lower court infringed the 

BlackRock defendants' due-process right to be heard by eliminating the briefing schedule 

effectively depriving them of any realistic opportunity to submit evidence on the 

unconscionability issue - and then granting ALS's motion without even considering the papers 

that the BlackRock defendants managed to file in response to plaintiffs' proposed order before 

the new deadline. (Br. at 16-18.) In response, ALS does not dispute that the circuit court failed 

to read - much less consider - the BlackRock defendants' objections to ALS 's proposed findings 

of fact and conclusions of law in connection with its motion for summary judgment. (See Resp. 

Br. at 17.) 

Instead, ALS claims that no due-process violation occurred because the BlackRock 

defendants had ample time after the summary-judgment motion was initially filed to write a 

response. (Id. ("Blackrock had three hundred and thirty-one (331) days from the filing of ALS 's 

Motion until the October 15, 2015 deadline to respond to ALS's Motion.").) ALS also asserts 

that the lower court's failure to consider the BlackRock defendants' objections was a "situation 

ofBlackrock's own making" because the BlackRock defendants failed t9 divine a means to 

submit a brief in a manner that would be received by the trial court notwithstanding the 

temporary absence of its clerk, obviating any due-process violation. (Id. at 19.) Neither of these 

arguments has merit. 

First, ALS's argument that the BlackRock defendants had 331 days from the filing of 

ALS's motion until the October 15, 2015 deadline is a red herring. It presupposes - contrary to 
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every litigator's experience - that a party uses every minute available between the time an 

opposing party files a brief and the due date for a response for brief writing. The reality is much 

different. Litigation imposes a range of demands on the parties, and parties necessarily allocate 

their resources according to court-imposed due dates, which concern not only briefs but a whole 

range oflitigation activity. Thus, a party facing a due date for a brief that is a year away will 

nearly always prioritize other tasks. Moreover, even if the BlackRock defendants could have 

begun work on a summary-judgment response a year before it was due, it would make no sense 

to have done so. Litigation is fluid - over the course of a year, new facts are discovered; the law 

evolves; and the court may enter orders that fundamentally change the landscape of a case. 

Accordingly, the time to invest heavily in brief writing is typically in the weeks or days before 

the established due date. 

The course of events in this case illustrates these considerations. The lower court initially 

set a deadline of June 12,2015 for any response to ALS's motion. (AI702-1703.) The court 

subsequently moved that date to October 30, 2015 in an order, reasoning that ALS 's motion 

could be mooted by an earlier resolution in favor ofthe BlackRock defendants on their 

jurisdictional motion (AI705-1706) - underscoring the potential waste of resources involved in 

spending any of that time drafting a summary-judgment response. Consistent with that new 

deadline, the BlackRock defendants notified the lower court that they would fully brief ALS's 

motion by October 30, 2015 in the event the issue remained following disposition of the 

jurisdictional motion. (AI71O.) The lower court subsequently denied the BlackRock 

defendants' jurisdictional motion, and the defendants proceeded under the reasonable assumption 

that they would have until October 30 to brief their response to ALS 's unconscionability motion. 
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But on October 8 - nearly three weeks before the October 30 deadline - the lower court 

ignored its prior order and effectively granted ALS's summary judgment motion. Specifically, it 

directed ALS to file a proposed order containing numbered findings of fact and conclusions of 

law by October 13, gave the BlackRock defendants only two days to comment on that proposed 

order, and denied the BlackRock defendants' motion to reinstate the original October 30 

deadline. (A1905-1906, 1921-1923.) This surprise development frustrated the BlackRock 

defendants' reasonable and justified reliance on the preexisting briefing schedule - a 

circumstance thatALS's own authority acknowledges would constitute a due-process violation. 

See McGuire v. Century Sur. Co., 861 N.E.2d 357,360 (Ind. Ct. App. 2007) (cited in Resp. Br. at 

18) (acknowledging that it would ''be a violation of due process for a trial court to grant a motion 

for an extension of time, then later rescind that ruling after the party that had moved for the 

extension had acted in reliance on the granting of the motion" although nothing to that effect had 

occurred in the case before the court) (emphasis added). The due-process violation was 

particularly clear because the court did not permit the BlackRock defendants to oppose ALS' s 

motion and left them only two days to respond to ALS's proposed findings of facts and 

conclusions oflaw, depriving them of an opportunity to be heard "at a meaningful time and in a 

meaningful manner." Armstrong v. Manzo, 380 U.S. 545, 552 (1965); see also Simpson v. 

Merchs. Recovery Bureau, Inc., 171 F.3d 546,550 (7th Cir. 1999) (holding that summary 

judgment was improper where "the court did not provide Simpson a meaningful opportunity 'to 

come forward with all ofher evidence'" (citation omitted».l On this basis alone, the Court 

The BlackRock defendants do not dispute the general proposition, noted in ALS's brief, that a court has 
power to alter interlocutory orders (see Resp. Br. at 18 (citing Taylor v. Elkins Home Show, Inc., 197 W. Va. 318, 
475 S.E.2d 410 (1996)), but it obviously may not do so in a manner that operates to deprive a party of its due
process right to be heard, as Armstrong and Simpson illustrate, and ALS cites no contrary authority. For similar 
reasons, ALS' s bland assertion that trial courts have no general obligation to grant motions for extension of time 
(id.) simply does not address the issue here where the court's new order did not permit time for full briefing on the 

(cont'd) 
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should conclude that the BlackRock defendants were denied due process and should reverse and 

remand for further proceedings. 

Second, the deprivation of due-process rights imposed by the trial court's schedule 

change was if anything eclipsed by the due-process violation occasioned by its failure even to 

consider the BlackRock defendants' submission - even though it complied with the unreasonable 

new deadline. See, e.g., Simpson, 171 F.3d at 551 (holding that it ran "counter to traditional 

notions of fairness in summary judgment proceedings" for a trial court to deprive a party of "a 

chance to respond to the factual representations (or legal argunlents) contained" in the opposing 

party's briefing, even if the court would have reached the same decision after hearing from all 

parties); Al-Maliki v. LaGrant, 781 N.W.2d 853,856-57 (Mich. ct. App. 2009) ("the basic 

requirements of notice and a meaningful opportunity to be heard have not been satisfied in this 

case" because "when plaintiff provided new evidence regarding causation at the time she moved 

for reconsideration" of order granting summary judgment sua sponte, "the trial court did not 

credit the evidence,,).2 

(cont'd from previous page) 
underlying motion and so drastically shortened the deadline to provide any response so that it deprived a party of a 
reasonable opportunity to be heard. Notably, although ALS cited cases in support ofthis point, none addresses a 
remotely similar circumstance. See Benavides v. Mukasey, 256 F. App'x 932,933 (9th Cir. 2007) (cited in Resp. Br. 
at 18) ("Gutierrez's contention that the BIA violated his due process rights by refusing to extend the briefing 
schedule fails because the BIA has discretion whether or not to grant a motion for extension of time or to accept late 
fllings."); Kimbrough v. Dep't o/Corrs., 2006 WL 696086, at *2 (N.J. Super. Ct. App. Div. Mar. 21, 2006) (cited in 
Resp. Br. at 18) (relying on New Jersey law that imposed a 48-hour deadline for appealing a finding by disciplinary 
hearing officer); Reaves v. Missouri Dep 't o/Elementary and Secondary Educ., 422 F.3d 675,683 (8th Cir. 2005) 
(cited in Resp. Br. at 18) (relying on federal regulation requiring that any administrative review procedures result in 
'''an independent, final decision' provided in writing to the eligible individual and to the State unit 'within 30 days 
of the request for administrative review."') (quoting 34 C.F.R. § 361.57(g)(3)(iii)). 

As explained in the BlackRock defendants' opening brief, in addition to submitting comments and 
objections, the BlackRock defendants submitted an affidavit pursuant to Rille 56(f) of the Federal Rules of Civil 
Procedure noting, inter alia, that they were prepared to meet the original October 30,2015 deadline and that their 
opposition woilld include the submission of opposition evidence. (Br. at 7 n.5.) ALS asserts that BlackRock's 
affidavit "was not compliant with Rule 56(f)" because "Rule 56(f) is [not] an avenue by which a party opposing 
summary judgment can argue that additional discovery is needed in order to oppose summary judgment." (Resp. Br. 
at 18-19.) However, the BlackRock defendants did not seek to oppose ALS's motion by asking for additional 
discovery. Rather, the affidavit they submitted explained that the shortened deadline did not provide them with 

(cont'd) 
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ALS asserts that the trial court's failure to consider the BlackRock defendants' timely 

submission was somehow "a situation ofBlackrock's own making." (Resp. Br. at 19.) Not so. 

According to ALS, the BlackRock defendants should have known that they should not have 

emailed their submission to the court's clerk because they had received a generic out-of-office 

message from the clerk in response to a prior email. (Id.) This argument is both wrong and 

irrelevant. It is wrong because the prior course ofpractice had been to make court submissions 

by email to the clerk and the court had not established any alternative means of submission when 

it moved up the deadline to a date on which the clerk would be absent. ALS's argument, if 

accepted, would tum :filing into an arbitrary guessing game in which the proper means of :filing a 

court submission would vary with the vacation schedule of court employees. Such an absence of 

regularized court procedure would itself constitute a due-process violation. See Gilbert v. DHC 

Dev., LLC, No. 2:08-CV-258 BSJ, 2013 U.S. Dist. LEXIS 131321, at *30 (D. Utah Sept. 12, 

2013) ("due process oflaw" requires "a pattern of regularity ofprocedure which the parties and 

the courts [ can] follow and rely upon" (alteration in original) (internal quotation marks and 

citation omitted)). 

In any event, the argument is beside the point because BlackRock also faxed its 

submission to the clerk's office, and the submission was docketed as filed on the due date - facts 

ignored in ALS's brief. (See Docket Sheet at A1983.) Accordingly, the court's failure to read 

the BlackRock defendants' submission sin1ply is not traceable to the modes of :filing the 

defendants chose. Rather, the lower court's failure is solely attributable to the court, not the 

(cont'd from previous page) 
adequate time to submit exhibits and other evidence based on discovery that had already been conducted and that 
they were prepared to meet the original October 30 deadline contained in the lower court's May 21,2015 Order. 
(AI935.) 
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BlackRock defendants. For this reason, too, the court's disposition of the summary-judgment 

motion did not comport with due process and this Court should reverse and remand on that basis. 

ll. 	 THE LOWER COURT ERRED BY MISAPPLYING WEST VIRGINIA 
PROCEDURAL LAW ON SUMMARY JUDGMENT AND DRAWING 
INFERENCES BASED ON AN INCOMPLETE RECORD IN FAVOR OF THE 
MOVING PARTY. 

As explained in the BlackRock defendants' opening brief, the lower court erred by ruling 

on an incomplete record and by drawing inferences against the BlackRock defendants. (Br. at 

20.) In response, ALS belittles this argument as a "skeletal" assertion unworthy of the Court's 

consideration. (Resp. Br. at 20.) But this argument builds on the previous one and thus should 

not require a restatement of the facts underlying the lower court's refusal to consider the 

comments and objections the BlackRock defendants filed on October 15. As one court 

succinctly explained under similar circumstances, "[i]t would be impossible for the [lower] court 

to have construed all the facts in the light most favorable to [the non-moving party] ... when 

[that party] was never afforded tlle opportunity to present her account of the facts." Simpson, 

171 F.3d at 551,552 ("We therefore conclude that Simpson did not have a meaningful 

opportunity to come forward with all her evidence and present the court with her account of the 

facts and the law."). As a result, there can be no dispute that the lower court not only granted 

summary judgment on an incomplete record, but also could not have drawn inferences in favor 

of the BlackRock defendants - a requirement mandated by West Virginia procedurallaw.3 

The BlackRock defendants also argued that the lower court erred by failing to consider evidence in the 
record from "any source." (Br. at 19.) While ALS is correct that the lower court did consider Tremont's response in 
opposition to ALS's motion (Resp. Br. at 21), Tremont and the BlackRock defendants are separate entities. Not 
even ALS suggests that the lower court considered evidence from "any source" bearing on the BlackRock 
defendants' position. AB already discussed, the Blackrock defendants' Rule 56(f) affidavit indicated that they were 
prepared to submit "opposition evidence" in addition to briefing the merits of ALS 's motion. (A1935.) In 
particular, as noted in the opening brief, the BlackRock defendants designated two experts who are expected to offer 
testimony regarding the relationships between investment companies like BlackRock, their advisors and the 

(cont'd) 
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III. 	 THE LOWER COURT ERRED IN APPLYING WEST VIRGINIA LAW AND 
FINDING THAT THE INDEMNIFICATION AND NO-LIABILITY PROVISIONS 
AT ISSUE ARE UNCONSCIONABLE. 

As the BlackRock defendants explained in their opening brief, the lower court also erred 

by ignoring the New York choice-of-Iaw provision contained in the three contracts at issue and 

resolving that the agreements are unconscionable under West Virginia law. (Br. at 19-22.) In its 

response brief, ALS effectively concedes that New York - not West Virginia - law governs the 

unconscionability analysis in this case, asserting only that there is no "meaningful" difference 

between the two states' laws on this issue. (Resp. Br. at 21.) And under N ew York law, ALS's 

arguments that the indemnification and no-liability provisions at issue are unconscionable are 

meritless. Accordingly, it is clear that the lower court erred on the merits ofALS 's 

unconscionability argunlents, and its judgment should therefore be reversed. 

A. 	 The Lower Court Erred In Finding That The Contracts Are Procedurally 
Unconscionable. 

As set forth in the BlackRock defendants' opening brief, there is nothing procedurally 

improper with the contracts at issue, which were executed by Mr. Goddard both in his capacity 

as President of ALS and Tygem and as Managing Director of Tremont, because the contracts 

were approved by duly appointed board members of the respective entities and their execution 

was specifically authorized by their boards. (See Br. at 20-21.) ALS contends that the lower 

court correctly found the indemnification and no-liability provisions to be procedurally 

unconscionable because Mr. Goddard's dual role rendered the bargaining process inherently 

(cont'dfrom previous page) 

companies in which they invest. (Br. at 10 n.6.) ALS fails to address this point in its response brief, undermining its 

suggestion that the lower court actually considered evidence from both sides. 
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improper and unfair. (Resp. Br. at 23.)4 However, this argument ignores a common feature of 

corporate practice. Indeed, not only do corporations routinely create and enter into agreements 

with shell companies in order to effectuate business acquisitions, but when they do so their 

officers necessarily sign contracts on behalf ofboth entities. 

Aviall, Inc. v. Ryder Systems, Inc., 913 F. Supp. 826 (S.D.N.Y. 1996), aff'd, 110 F.3d 892 

(2d Cir. 1997), involves similar circumstances and illustrates the ubiquity of these arrangements, 

as well as the absurdity that would ensue if they were routinely deemed unenforceable. In Aviall, 

Ryder divested itself of its wholly-owned subsidiary, Aviall, pursuant to a distribution agreement 

that was executed by an individual who was both Ryder's chief financial officer and Aviall's 

vice President and board member. See id. at 832. Just like ALS here, A viall later argued that 

even though its board unanimously approved the agreement, Ryder improperly dominated the 

bargaining process by refusing to provide A viall with independent counsel, drafting the entire 

agreement and having its own officer sign for both parties. See id. 

The court disagreed, finding that the companies' arrangement represented common 

corporate practice rather than an unfair exertion of superior bargaining power. See id. at 831. 

The court explained that at the moment a corporate spin-off occurs, "shareholder ownership of 

the subsidiary is identical to that of the parent" and that "[ c ]onsequently, the only people who 

could have represented A viall were necessarily people affiliated with Ryder as well, because 

those affiliations were one and the same." Id. at 832 (emphasis added). The court cautioned that 

viewing such contracts through the prism ofprocedural unfairness applied to agreements in other 

For this reason, ALS's later assertion that "the Circuit Court's order granting ALS's Motion was not 
premised upon a disparity of bargaining power between ALSlTygem and BlackrocklTremonf' (id.) is utterly 
illogical. 
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contexts would "render every clause of every spin-off agreement potentially voidable" and 

therefore rejected A viall's unconscionability challenge. Id. at 833. 

So too here. Just like in Aviall, the BlackRock defendants formed and entered into 

contracts with ALS and Tygem for the purpose of acquiring a different company, Jamegy. At 

the time ALS and Tygem were created, they were wholly owned by the BlackRock defendants 

and Tremont and therefore naturally and necessarily staffed with individuals affiliated with those 

companies. Accordingly, far from constituting an oppressive bargaining environment resulting 

in unconscionable provisions, the common practice followed here was "entirely consistent with 

traditional principles of corporate governance." Id. at 832. Indeed, it was the only realistic way 

ofproceeding because individuals from BlackRock and Tremont were "the only people who 

could have represented" the newly formed companies. Id. As such, the agreements at issue 

should be viewed "less like a contract between two different parties in which one party may have 

the opportunity and ability to overwhelm the other, and more like a charter document that creates 

the subsidiary as an independent entity." Id. 

For the same reasons, ALS's contention that it was appropriate for the lower court to 

disregard the corporate form because ALS and Tygem's boards were comprised of BlackRock 

and Tremont personnel (see Resp. Br. at 24) is also wrong because it rests on the same faulty 

premise that ALS and Tygem needed fully independent representation at the moment of their 

creation. As whole owners ofALS and Tygem at the time those entities were created, the 

BlackRock defendants necessarily had to staff those entities' boards, at least to start, with their 

own personnel. Moreover, "[i]t is not uncommon for a parent company and its subsidiaries to 

have common directors and/or owners." Vendetti v. Fiat Auto S.p.A, 802 F. Supp. 886, 893 
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(W.D.N.Y. 1992).5 Indeed, "[i]t has been established that overlapping officers and directors are 

'intrinsic to the parent-subsidiary relationship,' and that they are not determinative as to whether 

the subsidiary is a 'mere department' of the parent. '" J.L.B. Equities, Inc. v. Ocwen Fin. Corp., 

131 F. Supp. 2d 544,550 (S.D.N.Y. 2001) (rejecting argument that banking subsidiary was a 

mere department ofparent company) (citations omitted); see also MWHInt'I, Inc. v. Inversora 

Murten, S.A., No. 1:11-cv-2444-GHW, 2015 U.S. Dist. LEXIS 24129, at *41-42 (S.D.N.Y. Feb. 

11,2015) ("Of course, ownership and shared management is a defining feature of the parent

subsidiary relationship that, without more, does not establish alter ego liability or warrant 

disregarding the corporate form.") (citing William Meade Fletcher, Fletcher Cyclopedia of the 

Law of Corporations § 26 (2012) ("A 'subsidiary corporation' is one that is controlled by another 

corporation by reason of the latter's ownership of at least a majority of the shares of the capital 

stock. ... A parent corporation does not lose the benefits oflimited liability by taking an active 

interest in the affairs of its subsidiary, by using its voting power to elect directors, or by entering 

into contracts with the subsidiary, so long as the corporate formalities are observed."). 

Similarly, ALS' s suggestion that the BlackRock defendants' failure to provide ALS and 

Tygem with independent counsel also supports unconscionability (see Resp. Br. at 7,23-24), 

fails as well. As the court in Aviall recognized, a parent company that creates a new wholly

owned entity owes no fiduciary duty to the shareholders of that entity and is not obliged to 

provide that entity with independent counsel. See Aviall, 913 F. Supp. at 832; cf also Westlake 

Vinyls, Inc. v. Goodrich Corp., 518 F. Supp. 2d 902,917 (W.D. Ky. 2007) ("The weight of 

While the relationship between ALS/Tygem and TremontIBlackRock is not technically that of subsidiary
parent, the BlackRock defendants submit that the same rationale underlying the line of cases cited above should 
apply to the facts of"this case. At the time ALS and Tygem were created and the contracts at issue were executed, 
the BlackRock defendants owned 70 percent ofTygem, while Tremont owed 30 percent ofTygem. Tygem owned 
100 percent of ALS. Because Tygem and ALS were fully owned by the BlackRock defendants and Tremont, the 
latter companies were entitled to the same privileges held by parent companies. 
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authority holds that a parent corporation owes no fiduciary duties to its wholly-owned 

subsidiary. "). 

In short, the lower court erred in viewing the agreements at issue as a product of 

oppression and an unfair bargaining process, rather than as foundational charters for entities the 

BlackRock defendants created and wholly owned. For this reason alone, ALS's effort to 

resuscitate the lower court's determination ofprocedural unconscionability must be rej ected. 

B. 	 The Lower Court Erred In Finding That The Contracts Are Substantively 
Unconscionable. 

As the Blackrock defendants also explained in their opening brief, the lower court erred 

in finding that the indemnity and no-liability provisions at issue are substantively unconscionable 

because N ew York law permits parties to limit liability arising out of a breach of contract. (Br. 

at 22.) None of ALS's arguments (Resp. Br. at 26-27) dictates a contrary result. 

ALS first argues that the indemnification and no-liability provisions at issue are 

substantively unconscionable because they were the product of the BlackRock defendants' 

domination of the bargaining process, rather than an arms-length negotiation. (Resp. Br. at 26.) 

However, this argument merely recycles ALS's position regarding procedural unconscionability, 

which is fundamentally at odds with New York law for the reasons described above. 

Moreover, this argument is even more inapt to establish substantive unconscionability 

because the same substantive provisions were later ratified in 2012 -long after Mr. Goddard 

stopped acting on behalf ofmultiple parties. Specifically, the 2006 agreements were terminated 

by a separate agreement in March of2012. That termination agreement specifically preserved 

the indemnity and no-liability provisions of the original agreement - and was signed by different 

individuals for ALSlTygem and for the BlackRock defendants and Tremont. (A1255-1259.) 

There is no evidence or contention that the 2012 agreement was the product of anything other 
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than an arms-length negotiation, and the ratification of these provisions through such a process is 

strong and substantial evidence that the indemnification and no-liability provisions were not 

unfair or one-sided. 

ALS also argues that the provisions at issue should be deemed substantively 

unconscionable because, as the lower court reasoned, they are theoretically broad enough to 

''prevent ALS from suing BlackrocklTremont even ifBlackRockiTremont simply refused to 

perform any of their contractual obligations the moment after the contracts were executed." 

(Resp. Br. at 27.)6 But this holding (and ALS's argument) completely ignores the BlackRock 

defendants' authority demonstrating that broad provisions immunizing a party's negligent 

conduct are enforceable under New York law. (See Br. at 22 Jciting, inter alia, T.P.K. Constr. 

Corp. v. S. Am. Ins. Co., 752 F. Supp. 105, 110-11 (S.D.N.Y. 1990) ("Although Section 2 ofthe 

Agreement by its terms is broad enough to hold Southern harmless even for its own acts of 

negligence, such agreements are valid and binding in New York.").) ALS attacks this authority 

as too generic (see Resp. Br. at 26-27), but ALS does not cite even a single case finding an 

indemnification or no-liability clause unconscionable -let alone one calling into question the 

general applicability of the reasoning underlying the BlackRock defendants' authorities. Nor 

does ALS even attempt to articulate a reason why such a provision is unfair in the particular 

circumstances ofthis case - in which it is undisputed that the one purpose in establishing ALS 

and Tygem was to allocate risk and limit liability, which are core functions of corporate 

structuring. Instead, ALS baldly asserts that the indemnification and no-liability provisions 

Any suggestion that the indemnification and no-liability provisions are substantively unconscionable to the 
extent they cover intentional misconduct must also be rejected. After all, no such intentional conduct in connection 
with performing under the contracts at issue has been alleged in this case. And even if ALS had alleged such 
wrongdoing, the proper remedy would be to excise the portion of the indemnification and no-liability provisions 
purporting to hold the BlackRock defendants harmless for intentional breach of conduct. 
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should be deemed unconscionable because they are the "quintessential example of contractual 

terms which unreasonably favor the party against whom unconscionability is urged." (Resp. Br. 

at 22.) ALS fails to cite any legal support for this assertion and therefore the trial court's 

decision cannot be sustained on this basis. Accordingly, the trial court erred on this ground as 

well and its judgment should be reversed. 

IV. 	 THE LOWER COURT ERRED BY INVALIDATING THE INDEMNIFICATION 
AND NO-LIABILITY PROVISIONS BASED ON MR. GODDARD'S DUAL ROLE 
AS PRESIDENT OF ALS/TYGEM AND AS MANAGING DIRECTOR OF 
TREMONT. 

As set forth in the BlackRock defendants' opening brief, the lower court erred in 

reasoning that the indemnification and no-liability provisions at issue are unenforceable because 

Mr. Goddard executed the agreements both in his capacity as duly-appointed President ofTygem 

and ALS and as Managing Director ofTremont. (Br. at 23.) And as further elaborated above, 

there is nothing wrong with representation ofmultiple parties by the same individual in this 

context because, at the time of creation, individuals from BlackRock and Tremont were ''the only 

people who could have represented" ALS and Tygem. Aviall, 913 F. Supp. at 832. 

ALS further argues that "Blackrock misconstrues the basis of the Circuit Court's 

rationale for its decision," which was "not simply that Goddard acted as a signatory for both 

ALS/Tygem and Tremont." (Resp. Br. at 28.) However, this argument flies in the face ofthe 

lower court's pronouncement that its "decision [was] based upon one basic factual conclusion": 

The contracts in issue, to the extent they purport to require AL Solutions, Inc. 
(ALS) and Tygem to indemnify and hold harmless the Blackwater [ sic] 
defendants (BKC) and Tremont, are void and unenforceable for the principal 
reason that Henry Goddard, as president ofTygem and ALS, at the same [time] he 
was Managing Director of Tremont, signed the three contracts that contain the 
indemnification and no liability conditions in issue. 

16 




(A2 (emphases added).) As already discussed, this ''basic factual conclusion" is a common and 

necessary feature of corporate practice that enables companies to effectuate business transactions 

involving their affiliated entities. 

While ALS quotes a paragraph from the lower court's opinion purporting to articulate 

various other bases for the court's conclusion (Resp. Br. at 28), even a cursory examination of 

that paragraph demonstrates that it is derived from the court's previously identified ''basic factual 

conclusion" that Mr. Goddard's execution of the contracts for multiple parties rendered them 

unenforceable. Indeed, while omitted from ALS' s quote, the paragraph concludes with the lower 

court's conclusion that "[i]t was not proper for Mr. Goddard to physically sign the contracts on 

behalf ofTremont and ALS/Tygem." (A12.) This ultimate conclusion reveals that the lower 

court's disposition ofALS's motion was predicated on the fact that Mr. Goddard acted as a 

signatory for both ALS/Tygem and Tremont. 

To be sure, the paragraph relied upon by ALS also mentions the fact that two-thirds of 

the directors of ALS were members of BlackRock when the contracts were executed; and the 

decision to appoint Goddard as President ofTygem and ALS was "'dictated ... by the guys at 

BlackRock. '" (Id. (quoting App. 12).) The paragraph goes on to conclude that "TremontIBKC 

then used their total control and dominion over ALS/Tygem to execute the self-serving 

indemnification and No Liability clauses." (Id.) But none of these facts is capable of salvaging 

the lower court's ruling. 

As already explained, "it is not uncommon for a parent company and its subsidiaries to 

have common directors and/or owners." Vendetti, 802 F. Supp. at 893. Nor is it of any moment 

that Mr. Goddard testified that the decision to appoint him as President ofALS and Tygem was 

"dictated ... by the guys at BlackRock." After all, as previously discussed, at the time ALS and 
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Tygem were created, they were wholly owned by the BlackRock defendants. Selection of 

personnel during ALS's and Tygem's inception would thus necessarily be guided by the 

BlackRock defendants. The situation is tantamount to "creat[ing] [a] subsidiary as an 

independent entity" during which time ''the only people who could have represented [the 

subsidiary] were necessarily people affiliated with [the parent company]." Aviall, 913 F. Supp. 

at 832. Indeed, Mr. Goddard's tenure as President ofTygem and ALS was limited to 

approximately one month - the amount of time necessary for the newly created entities to 

become operational. (AI720.) 

As such, the lower court's suggestion that the BlackRock defendants' role in appointing 

Mr. Goddard as President ofALS and Tygem during their startup stages undermines the validity 

of the contracts must also be rejected. 

V. 	 THE LOWER COURT ERRED IN FAILING TO INVALIDATE THE 
AGREEMENTS IN THEIR ENTIRETY UPON FINDING THE 
INDEMNIFICATION AND NO-LIABILITY PROVISIONS TO BE 
UNCONSCIONABLE. 

Finally, as explained in the BlackRock defendants' opening brief, the lower court erred in 

invalidating only the indemnification and no-liability provisions of the contracts because the 

basis for nullifying these provisions concerned the manner in which the agreements in their 

entirety were executed. (Br. at 23.) ALS contends that the lower court did not err in refusing to 

invalidate the agreements at issue in their entirety upon finding that the indemnification and no

liability provisions are unconscionable, even though. ALS so requested when it filed its motion. 

According to ALS, "Blackrock fails to grasp the fact that the sole basis for the Circuit Court's 

ruling was not simply that Goddard signed for both parties to the contracts. Rather, the Circuit 

Court correctly found that the clauses at issue were both procedurally and substantively 

unconscionable." (Resp. Br. at 31.) 
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But it ALS - not the BlackRock defendants - that has once again failed to grasp the 

essence of the lower court's ruling. As already explained, the lower court made clear that its 

"decision [was] based upon one basic factual conclusion"; the contracts "are void and 

unenforceable for the principal reason that [Mr.] Goddard, as president ofTygem and ALS, at 

the same [time] he was Managing Director ofTremont, signed the three contracts that contain the 

indemnification and no liability conditions in issue." (A2 (emphasis added).) Because the 

manner in which the contracts themselves were executed implicates the agreements in their 

entirety, and assuming arguendo that the lower court's unconscionability determination could be 

sustained, the lower court should have invalidated the contracts, rather than selectively excise the 

indemnification and no-liability provisions. 

CONCLUSION 

For the foregoing reasons, as well as those set forth in the BlackRock defendants' 

opening brief, this Court should reverse the lower court's ruling. 

~ orDeelld8J1t52DdStreet Capital 
Advisors LLC and BlackRock Capital Investment 
Corp. 

Jeffrey A. Holmstrand (#4893) 
GROVE, HOLMSTRAND & DELK, PLLC 
44 ~ 15th Street 
Wheeling, WV 26003 
(304) 905-1961 
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