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I. QUESTION PRESENTED 


Whether the Circuit Court erred and abused its discretion by severing the Indemnification 

and No Liability clauses from the underlying contracts after finding as a matter of law those 

provisions were unconscionable as opposed to invalidating the contracts in their entirety. 

II. STATEMENT OF THE CASE 

As this Court is aware from the previous appeals, the underlying action arises out of an 

explosion/fire that occurred on December 9, 2010 at AL Solutions, Inc. 's processing plant located in 

New Cumberland, West Virginia. As a result of the fire/explosion, three West Virginia workers, 

Steven M. Swain, James Eugene Fish, and Jeffrey Scott Fish, suffered death by fire. Plaintiffs 

instituted the underlying civil actions against Defendants AL Solutions, Inc. (hereinafter "ALS"), 

Tygem Holdings, Inc. (hereinafter "Tygem"), Tremont Associates, LLC (hereinafter "Tremont"), 

Blackrock Capital Investment Corp. and 52nd Street Advisors LLC (hereinafter collectively 

"Blackrock,,).l As pled in their Complaints, Plaintiffs allege that Defendants recklessly operated and 

managed the ALS plant and knowingly failed to comply with applicable OSHA regulations, state 

and federal safety laws and regulations, and industry standards? (A311-A317). 

In regards to Blackrock, Plaintiffs contend that it actively managed, controlled, and 

participated in the affairs ofALS and, therefore, had a duty to provide Plaintiffs and/or Plaintiffs' 

decedents with a reasonably safe place to work and to exercise reasonable care for their safety which 

included ensuring that the ALS facility was operated in compliance with OSHA regulations and 

The Fish and Swain civil actions were consolidated for pretrial discovery purposes by Court Order dated 
January 18,2013. See State ex rei. Blackrock Capital Investment Corp. v. Wilson, No. 15-0797. 

Specifically, Plaintiffs assert causes ofaction for (1) "deliberate intention" under W.Va. Code § 23-4-2(d)(2)(i), 
(2) "deliberate intention" under W.Va. Code § 23-4-2(d)(2)(ii), (3) negligence and recklessness, (4) intentional or 
reckless infliction ofemotional distress, (5) negligent infliction ofemotional distress, (6) strict liability, and (7) punitive 
damages. [A319-A330]. 
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other applicable safety rules, regulations, and standards. Plaintiffs' allegations are predicated in large 

part upon the Management Services Agreement, Advisory Services Agreement and Transaction Fee 

Agreement entered into between Blackrock and ALS in December 2006. Under the terms of these 

agreements, Blackrock agreed to and did manage, advise andlor participate in the operations ofALS 

and the processing plant, including providing "management services." [A402-A429] (emphasis 

added). Additionally, Plaintiffs' assertions of personal jurisdiction over Blackrock rest largely upon 

these agreements and Blackrock's actions in furtherance of these agreements. See State ex rei. 

Blackrock Capital Investment Corp. v. Wilson, No. 15-0797. 

Contained within these agreements are Indemnity and No Liability provisions which 

purportedly obligate ALS to indemnify and defend Blackrock for any claim arising out of the 

performance of those contracts. [A404, A413, A423]. Blackrock asserted claims and cross-claims 

against ALS pursuant to the Indemnity provisions alleging that ALS is contractually obligated to pay 

for their attorney fees and costs incurred in the defense of this case and to indemnify them from 

liability. [A609-613, A601-602, AI598-1620]. Under a reservation of rights, ALS's insurer paid 

$703,698.20 to Blackrock and its co-defendant Tremont for defense fees and costs incurred from the 

date of tiling through approximately October 27,2014. [A1695]. ALS's insurer reserved all rights 

to recoup the $703,698.20 from Blackrock in the event the Indemnity provisions were declared 

invalid. [AI695-1696]. In such event, the $703,698.20 would be applied to the applicable policy 

limits insuring Plaintiffs' claims. Id. 

On November 18, 2014, ALS filed its Motion for Partial Summary Judgment on 

Unconscionability of Certain Purported Contracts with Incorporated Memorandum of Law 

seeking a fmding that the indemnity agreements contained in the underlying agreements are void and 

unenforceable. [A1598-1692]. ALS contends that the indemnity agreements are unconscionable 
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and, therefore, null and void because a representative ofthe indemnitor (ALS) also endorsed each of 

the three (3) agreements as a representative of one of the indemnitees (Tremont). [A601-602]. On 

October 16, 2015, the Court entered a Memorandum Order Granting Defendant AL Solutions, 

Inc.'s Motion for Partial Summary Judgment, which determined that the Indemnity and No 

Liability Provisions were unconscionable and, therefore, unenforceable. [A 1-20]. The Circuit Court 

only invalidated these provisions and enforced the remainder ofthe contracts. ld. Blackrock filed the 

instant appeal challenging the Circuit Court's Order of October 16,2015. 

III. SUMMARY OF ARGUMENT 

Plaintiffs file this response for the specific and sole purpose of addressing the argument 

raised in Section V of Blackrock's opening brief wherein Blackrock argued that to the extent the 

Indemnity and No Liability provisions are unenforceable, the Circuit Court erred by failing to hold 

the entire agreements were void. . 

If a Circuit Court finds as a matter of law a contract or any clause of the contract to be 

unconscionable, it may refuse to enforce the contract or it may enforce the remainder ofthe contract 

without the unconscionable provision. The Circuit Court's discretion to fashion an appropriate 

remedy under these circumstances is broad. Here, the Circuit Court found the Indemnity and No 

Liability provisions contained in the underlying contracts to be unconscionable and elected to sever 

those provisions from the underlying agreements. The Circuit Court's decision to do so was proper 

and does not constitute an abuse of discretion. 

The underlying contracts contain a severability provision which provides in pertinent part 

that ifany part ofthe agreement is found to be unenforceable, the remaining provisions "shall remain 

in full force and effect and shall in no way be affected." [A405, A414, A424]. The parties' intentions, 

as reflected by the inclusion ofthe severability clauses, clearly evidences a preference for severance. 
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Moreover, the Indemnification and No Liability clauses are not essential terms ofthe contracts but 

are rather collateral to their main purposes. Further, there is no evidence that the remaining 

provisions ofthe contract are permeated with unconscionability. Finally, the actions ofthe parties 

should preclude Blackrock from now attempting to invalidate the contracts. At the time of the 

explosion and resulting fatalities, the contracts (which obligated Blackrock to provide management 

services to ALS) were in full force and effect. If the Court were to void the contracts, Blackrock 

would undoubtedly attempt to argue to a jury that it was not required to provide management 

services at the time of the explosion because the contracts have now been invalidated. This result 

would be unfair and prejudicial to Plaintiffs whose theories ofliability and jurisdiction are premised 

in large part upon the Management Service Agreement which was performed by the parties. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary pursuant to W.Va. Rule of App. Proc. 18(a), because the 

appeal on this specific issue is without substantial merit; the dispositive issues have been 

authoritatively decided; the facts and legal arguments are adequately presented in the briefs and 

record on appeal; and the decisional process would not be significantly aided by oral argument. 

Indeed, the matter is appropriate for a memorandum decision pursuant to W.Va. Rule ofApp. Proc. 

21 because there is no substantial questions of law and the trial court's decision was correct; there is 

no prejudicial error; and other just cause exists for sunnnary affirmance. 
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V. ARGUMENT 


A. 	 If a Circuit Court finds as a matter of law a contract or any clause 
therein to be unconscionable, it is afforded broad discretion to fashion an 
appropriate remedy and its decision is reviewed on appeal under an 
abuse of discretion standard. 

Under West Virginia law, when a contract contains an unconscionable provision, a circuit 

court is afforded broad discretion to fashion an appropriate remedy. As this Court has routinely 

stated: 

"If a court, as a matter of law, finds a contract or any clause of a 
contract to be unconscionable, the court may refuse to enforce the 
contract, enforce the remainder of the contract without the 
unconscionable clause, or limit the application ofany unconscionable 
clause to avoid any unconscionable result. " 

SyI. Pt. 8, Grayiel v. Appalachian Energy Partners 2001-D, LLP, 230 W. Va. 91, 736 S.E.2d 91,94 

(2012) (citing SyI. Pt. 16, Brown v. Genesis Healthcare Corp., 228 W.Va. 646, 724 S.E.2d 250 

(2011)); see also, Restatement (Second) of Contracts (1981), § 208. 

Where the law commits a determination to a trial judge and his discretion is exercised with 

judicial balance, such as the case here, "the decision should not be overruled unless the reviewing 

court is actuated, not by a desire to reach a different result, but by a firm conviction that an abuse of 

discretion has been committed." Covington v. Smith, 213 W.Va. 309, 322-23, 582 S.E.2d 756, 769

70 (2003). Thus, a Circuit Court's decision whether to invalidate a contract in its entirety or to sever 

the enforceable provisions is reviewed under an abuse of discretion standard. See also, In re 

Marriage ofFacter, 152 Cal. Rptr. 3d 79, 94 (Cal. Ct. App. 2013) ("We review the trial court's 

ruling on severability under an abuse ofdiscretion standard: 'If a contract is capable ofseverance, the 

decision whether to sever the illegal portions and enforce the remainder is a discretionary decision 

for the trial court to make based on equitable considerations."')(intemal citations omitted). 
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Under the abuse of discretion standard, this Court will not disturb a circuit court's decision 

"unless the circuit court makes a clear error ofjudgment or exceeds the bound ofpermissible choices 

in the circumstances." Graham v. Wallace, 214 W.Va. 178, 182,588 S.E.2d 167, 171 (2003)(quoting 

Hensleyv. WVDHHR, 203 W.Va. 456,461, 508 S.E.2d616, 621 (1998)). This Court has also noted 

that "[o]nly·where we are left with a firm conviction that an error has been committed may we 

legitimately overturn a lower court's discretionary ruling." Covington, 213 W.Va. at 322-23,582 

S.E.2d at 769-70. Further, under an abuse of discretion review, this Court is not permitted to 

"substitute [its] judgment for the circuit court's." Shafer v. Kings Tire Serv., Inc., 215 W. Va. 169, 

177,597 S.E.2d 302,310 (2004) (citing State v. Taylor, 215 W.Va. 74, 83, 593 S.E.2d 645,654 

(2004) (Davis, J., dissenting)). 

B. 	 The Circuit Court's decision to render the Indemnity and No Liability 
provisions unenforceable as unconscionable but to enforce the remaining 
provisions of the contracts was not an abuse of discretion. 

Here, the Circuit Court found the indemnity provisions contained in the underlying 

agreements were unconscionable. Instead of invalidating the contracts in their entirety, the Circuit 

Court elected to sever those unenforceable provisions. [A19-20]. The Circuit Court's decision to do 

so was within its sound discretion and does not constitute an abuse of that discretion. 

First, the Transaction Fee Agreement, Advisory Services Agreement, and Management 

Services Agreement all contain a severability clause. The severability clause provides: 

"If any term, provision, covenant or restriction ofthis Agreement is 
held by a court of competent jurisdiction to be invalid, illegal, void, 
or unenforceable, the remainder ofthe terms, provisions, covenants, 
and restrictions, set forth herein shall remain in full force and effect 
and shall in no way be affected, impaired or invalidated, and the 
parties hereto shall use their best efforts to end and employ an 
alternative means to achieve the same or substantially the same result 
as that contemplated by such term, provision, covenant or restriction. 
It is hereby stipulated and declared to be the intention of the parties 
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that they would have executed the remaining terms, provisions, 
covenants and restrictions without including any ofsuch which may 
be hereafter declared invalid, illegal or void. II 

[A405, A414, A424].3 

II [L]ike other questions ofcontract interpretation, whether a[ n] agreement is severable is controlled 

generally by the intent of the parties as expressed ~y the contract terms and/or language. II In re 

FedEx Ground Package Sys., Inc., Employment Practices Litig., 662 F. Supp. 2d 1069,1093 (N.D. 

Ind. 2009) (citing Hudson v. City o/Bossier, 930 So.2d 881,894 (La.2006)). II [T]he existence ofa 

severability provision in a contract, while not always regarded as conclusive, will generally be given 

considerable weight. II Id. See also, Abbott-Inter/ast Corp. v. Harkabus, 619N.E.2d 1337, 1343 (Ill. 

App. Ct. 1993) (finding that a trial court may sever unenforceable provisions from a contract, and 

stating that II [t]he existence ofa severability clause in a contract certainly strengthens the case for the 

severance of unenforceable provisions"). Here, the severability provisions are clear and 

unambiguously express the intent ofthe parties to sever any unenforceable provision ofthe contract 

and give full force and effect to the remaining provisions. Thus, the Circuit Court did not err 

because its ruling is consistent with the intent of the parties at the time the contracts were formed. 

Second, the indemnity provisions are not an essential terms of the agreements. The 

Restatement (Second) ofContracts, upon which West Virginia law seemingly relies,4 recognizes that 

an unenforceable provision may be severed ifthe unenforceable provision is not an essential part of 

The severability provision contained in the Transaction Fee Agreement, Advisory Services Agreement, and 
Management Services Agreement is identical. 

SeeMcGinnisv. Cayton, 173 W. Va. 102, 113,n.17, 312S.E.2d765, 777,n.17 (1984)(quotingRestatement 
(Second) ofContracts (1981) § 208)("1f a contract or term thereof is unconscionable at the time the contract is made a 
court may refuse to enforce the contract, or may enforce the remainder ofthe contract without the unconscionable term, 
or may so limit the application of any unconscionable term as to avoid any unconscionable result.") 
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the agreement. Restatement (Second) of Contracts § 194 (1981)). The indemnity provisions 

contained in the underlying agreements are collateral to the main purposes ofthose agreements. The 

essence of these contracts is to provide transactional, advisory, and managerial services, not to 

provide indemnity. [See Transaction Fee Agreement, at A403 (lithe Company desires to compensate 

the Management Parties [for providing] certain consulting and advisory services"); Advisory 

Services Agreement, at 411 (lithe Company desires to obtain from the Management Parties, and the 

Management Parties desire to provide to the Company, certain advisory services ... "); Management 

Services Agreement, at 421 (lithe Company desires to obtain from the Management Parties, and the 

Management Parties desire to provide to the Company, certain management and financial services to 

the Company")]. This is further evidenced by the plain language of the agreements: "It is hereby 

stipulated and declared to be the intention ofthe parties that they would have executed the remaining 

terms, provisions, covenants and restrictions without including any ofsuch which may be hereafter 

declared invalid, illegal or void." [A405, A414, A424]. Certainly, if a provision was essential, the 

parties would not have agreed to execute the contract without it. Significantly, Blac1crock has not 

argued nor produced any evidence that the indemnity provisions are an essential part of the 

underlying agreements. 

Third, there is no evidence that the remaining provisions in the contracts are unconscionable 

such that invalidating the contracts in their entirety is warranted. Other jurisdictions have held that 

"[i]t is proper to decline to sever unconscionable provisions if the agreement is permeated with 

unconscionability. II Brown v. MHN Gov't Servs., Inc., 306 P.3d 948, 952 (Wash. 2013) (citing 

Armendariz v. Found. Health Psychare Servs., Inc., 6 P.3d 669 (Cal. 2000) (holding that the trial 

court did not abuse its discretion in concluding that the arbitration agreement was permeated by an 

unlawful purpose when there were two unconscionable provisions)). "Such permeation can be 
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indicated when there is no single provision a court can strike to remove the unconscionable taint," 

id., or where the unconscionability cannot be cured by "severance alone." Id. at 958. See also, 

Simpsonv. MSA o/Myrtle Beach, Inc., 373 S.C. 14,34,644 S.E.2d663, 674(2007)( citingBookerv. 

Robert HalfIntn 'I Inc., 413 F.3d 77, 84-85 (D.C. Cir. 2005)) ("If illegality pervades the arbitration 

agreement such that only a disintegrated fragment would remain after hacking away the 

unenforceable parts, the judicial effort begins to look more like rewriting the contract than fulfilling 

the intent of the parties. "). Here, there is absolutely no evidence that the underlying contracts are 

tainted with unconscionability. Accordingly, the Circuit Court's decision to sever the unconscionable 

provisions and enforce the remaining provisions was proper. 

Finally, Blackrock should be estopped from judicially attempting to invalidate the contracts 

now because the contracts were in full force and effect at the time of the explosion. At all material 

times, Blackrock was carrying out its requirements and obligations under those contracts (albeit 

negligently and recklessly) and received compensation or promises to be compensated. [A403-409, 

A412, A422]. Importantly, Plaintiffs' claims and assertions ofjurisdiction are predicated in large 

part upon these contracts, specifically the Management Services Agreement under which Blackrock 

agreed to provide management services to ALS. Ifthese contracts are legally invalidated nearly six 

(6) years after the explosion, Plaintiffs would be unfairly prejudiced as Blackrock would assuredly 

attempt to argue to the jury that there was no Management Services Agreement in place at the time 

of the explosion. 
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VI. CONCLUSION 


F or the foregoing reasons, the Circuit Court did not err or abuse its discretion by severing the 

Indemnification and No Liability provisions from the underlying contracts and Blackrock's request 

that the underlying contracts be invalidated in their entirety in the event this Court upholds the 

Circuit Court's fmding of unconscionability should be denied. 
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