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ASSIGNMENTS OF ERROR 


1. The circuit court erred in concluding that it had the authority to order removal and transfer 

of human remains buried on public land and in failing to abide by the requirements for removal of 

human remains set forth in West Virginia Code. § 29-1-8a. 

2. The circuit court erred in concluding that the equities favored the disinterment of the 

remains of Charles Howard West, their removal from the family cemetery in Mason County, and 

their reinterment at a cemetery in Putnam County over the wishes of family members who opposed 

disinterment and removal. 

STATEMENT OF THE CASE 

The respondent and petitioner-below, Hershel Woodrow Williams, filed a petition with the 

Putnam Circuit Court seeking an order authorizing the disinterment of Charles Howard West, who 

died in 1935, from a family cemetery in Mason County and the removal ofhis remains to a cemetery 

in Putnam County. Mr. Williams' petition invoked as authority for the requested relief West 

Virginia Code §§ 37-13-1, et seq., which addresses the removal and transfer of remains located on 

private property. Appendix at 10-11.1 He filed his petition to promote the efforts ofan organization 

that he founded to honor veterans who have served their country in times of war and that wanted, 

specifically, to recognize Mr. West as a recipient ofthe Medal ofHonor. App. 6,23. Petitioner and 

respondent-below Roger VanSickle filed a response on behalf ofhimselfand other persons who were 

related to Mr. West opposing the petition. Following a hearing, the circuit court granted the petition 

and authorized Mr. Williams to disinter and remove Mr. West's remains to Putnam County. App. 

1-7. 

STATEMENT OF FACTS 

Charles Howard West was awarded the Congressional Medal of Honor for his courageous 

actions on September 26, 1918, while approaching enemy lines during the Allies' war-ending 

IThe Appendix is hereafter cited as "App." Due to counsel's technical incompetence, the 
page numbering of the Appendix appears in the upper left corner of each page, rather than at the 
bottom of the page. 



Meuse-Argonne Offensive. According to his Medal of Honor Citation: 

While making his way through a thick fog, his advance was halted by direct and unusual 
machine gun fire from two guns. Without aid, he at once dashed through the fire and, 
attacking the nest, killed two of the gunners, one ofwhom was an officer. This prompt and 
decisive hand-to-hand encounter on his part enabled his company to advance farther without 
the loss of a man. 

App. 3,48. After the war, Mr. West returned to civilian life and eventually, on December 25, 1932, 

married Maggie Elizabeth VanSickle. He began work as a farmer or farmhand. In May of 1935, he 

was murdered by a gun shot wound inflicted by a person who was either his partner or employer. 

App.3. According to his wife's wishes, he was buried in the VanSickle family cemetery in Mason 

County on property then owned by the VanSickles. App. 34-35,38-39. 

Mr. West died without offspring or, so far as could be determined, any other blood relative. 

After his death, his wife remarried and then, in 1950, she died. Surviving her are her great-nephew 

and petitioner Roger Lee VanSickle, great-niece Carolyn Bailey, and descendent Doug Hudson. 

App. 4, 30, 37, 39. 

In the 1970s, the State ofWest Virginia acquired the property on which the VanSickle family 

cemetery sits and made it a part of the Cornstalk Wildlife Preserve. App.6.2 After that, the family 

attempted to gain access to the cemetery to maintain it, but were denied permission. App. 37-38. 

Consequently, the cemetery fell into disrepair. In 2015, however, the State did permit a boy scout 

to enter onto the cemetery and, as an Eagle Scout project, restore the sight. App. 28, - 47-51. 

The respondent on this appeal, Hershel Woodrow "Woody" Williams is a much-honored and 

much-respected recipient of the Medal of Honor who has worked to honor those who died in the 

service of the military of the United States. App. 6. He filed this action to have the remains of 

Chester West removed from the VanSickle family plot and to re-inter him in a cemetery in Putnam 

County and to there place a monument to recognize West as a Medal of Honor winner. Id. The 

2The record contains nothing about the terms by which the State acquired the cemetery 
property. An appropriate disposition of this appeal could be to remand the case to the circuit 
court for it to develop the record on that issue or to reverse with directions to dismiss for the trial 
court Mr. Williams' failure to carry his burden of proof on establishing the applicable property 
rights. 
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VanSickle family, represented by petitioner, opposed the removal and re-interment, suggesting that 

there are alternative means to recognize Mr. West's valor and contributions without removing him 

from the family's private plot. App. 29-36, 38-39. 

SUMMARY OF ARGUMENT 

The circuit court correctly concluded that the provisions in West Virginia Code §§ 37-13-1, 

et seq., do not control because that article applies only to the removal and transfer ofthe remains of 

persons buried on private property. In this case, the remains of Charles Howard West are located 

on public property. The lower court erred, however, in failing to conclude that the Legislature's 

creation ofa procedure for the removal of human remains from private property necessarily implies 

that decisions about graves on public property should be left to the appropriate governmental 

property owner. Moreover, the Legislature has expressly provided that no person may disturb a 

grave without a valid permit issued by the Director of the Historic Preservation Section of the 

Division of Culture and History. W. Va. Code § 29-1-8(a). No such permit has been issued to 

authorize the removal ofMr. West's remains from the family cemetery. This Court has held that § 

29-1-8(a) preempts the common law. Hairston v. General Pipeline Construction, Inc., 226 W. Va. 

663, 704 S.E.2d 663 (2010) 

Even if the circuit court had the authority to sit as a court ofequity to rule on the petition to 

remove and transfer Mr. West's remains, it erroneously assessed the equities. The overriding factor 

that should control in deciding on the preservation of any grave site should be the wishes of the 

family. In this case, the grave site was selected by his wife, Maggie VanSickle West, and the 

surviving family members are strenuously opposed to the disinterment. Those wishes are especially 

compelling because Mr. Williams' well-meaning desire to recognize publicly the valor and sacrifice 

ofCharles Howard West can be fully accomplished by creating a memorial to that effect without the 

need to disturb his grave. 

STA TEMENT REGARDING ORAL ARGUMENT 

Petitioner does not believe that oral argument is needed to decide this appeal. 
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ARGUMENT 


I. THE CIRCUIT COURT LACKED AUTHORITY TO HEAR AND DECIDE THIS CASE. 

West Virginia Code § 37-13-1 confers upon circuit courts "jurisdiction and authority to 

permit and order the removal, transfer and reinterment, or other disposition, ofremains in any graves 

located upon privately owned land" within the relevant county. The lower court in this case correctly 

concluded that, "as a matter of law," the provisions of §§ 37-13-1, et seq., "do not apply to this 

proceeding." App. 5. That is because the Article applies only to the removal and reinterment of 

remains in graves located on private property. W. Va. Code § 37-13-1. Here the relevant grave rests 

on public lands.3 App. 2, 6, 18-19,31-32,45-46. The legislative enactment of West Virginia Code 

§§ 37-13-1, et seq., for individuals to initiate proceedings to remove and reinter human remains from 

private property creates a powerful inference that the Legislature intended to preclude any privately 

initiated efforts to remove and reinter remains that are buried on public lands. Rather, the inference 

that necessarily arises is that only the government owning the property (or a higher government) can 

institute such proceedings. 

The Legislature has, moreover, expressly removed from circuit courts any authority to 

authorize disturbances of graves. West Virginia Code § 29-1-8a(c)(l) provides: 

No person may excavate, remove, destroy, or otherwise disturb any historic or prehistoric 
ruins, burial grounds, archaeological site, or human skeletal remains, unmarked grave, grave 
artifact or grave marker ofhistorical significance unless such person has a valid permit issued 
to him or her by the Director of the Historic Preservation Section[.] 

The subsection also provides for criminal penalties for removal of human remains without the 

required permit. !d., 29-1-8a( c )(2) and (3). This Court has held that § 29-1-8a preempts the 

common law to the scope of its application. Hairston v. General Pipeline Construction, Inc., 226 

W. Va. 663, 704 S.E.2d 663 (2010). That scope clearly includes this case. Mr. Williams failed to 

allege or offer any evidence that he had sought and received the requisite permit for the grave 

3That assumes that the deed in which the State acquired the property did not include some 
kind of a reservation for the family cemetery. As noted in footnote 2, supra, the record includes 
nothing about that deed or the terms by which the State acquired the property. 
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removal. That failure requires reversal with directions to dismiss the case. 

II. 	 ASSUMING THE CIRCUIT COURT HAD JURISDICTION AND AUTHORITY TO 
DECIDE ON REMOVAL AND TRANSFER OF MR. WEST'S REMAINS, IT 
NEVERTHELESS ERRONEOUSLY BALANCED THE EQUITIES. 

Ignoring the strictures of West Virginia Code §§ 37-13-1, et seq., and 29-1-8a, the circuit 

court concluded that it had inherent ethical powers to consider the petition in this case. App. 5-6. 

Assuming, for the sake ofargument, that the lower court was correct in reaching that conclusion, it 

failed to balance correctly and fairly the applicable equities. The following considerations should 

have controlled the equitable balance: 

1. The wishes of the surviving wife of Charles Howard West were that he be buried in the 

VanSickle family cemetery. App. 34-35, 38-39. 

2. The only identified survivors who are related to Charles Howard West and Maggie 

VanSickle West are unanimously and forcefully opposed to removal and reinterment of West's 

remains. App. 29, 36, 38-39. 

3. The record contains no evidence ofany other person in any way connected by family ties 

to Charles Howard West nor any reason to believe that such person exists. 

4. The VanSickle family had been repeatedly denied access by the State to the grave site to 

maintain it, yet the State readily granted access to a boy scout to do restorative work. App.37-38. 

5. The understandable and admirable desire of the petitioner-below and respondent here to 

honor the valor and sacrifice of Charles Howard West in helping the United States to advance its 

cause in World War I can be completely satisfied by the erection of alternative monuments that do 

not require disinterment, removal, and reinterment of Mr. West's grave and the resulting emotional 

injury to Mr. West's family. App.38-39. 

CONCLUSION 

For the foregoing reasons, the Court should reverse the judgment of the circuit court of 

Mason County and remand the case with directions to dismiss the underlying petition. 
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